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In the District Court of the United States for

the Western District of Washington, Northern

Division

Civil Action No. 2815

BAY POINT OYSTER FARMS, a Corporation,

Plaintiff,

vs.

WILLAPOINT OYSTERS, INCORPORATED,
a Corporation; WARD C. KUMM and JANE
DOE KUMM, His Wife, a Marital Commu-
nity; ORVILLE C. HATCH, JR., and JANE
DOE HATCH, His Wife, a Marital Commu-
nity; GEORGE S. COOK and JANE DOE
COOK, His Wife, a Marital Community, and

KUMM, HATCH & COOK, a Partnership,

Defendants.

COMPLAINT FOR DECLARATORY
JUDGMENT

Plaintiff, for a cause of action against the several

Defendants, states as follows:

1. Plaintiff is a corporation of the State of

Washington, having a regularly established place

of business at Seattle, Washington.

2. Defendant Willapoint Oysters, Incorporated,

is a corporation of the State of Washington, and

has a regularly established place of business at

Seattle, Washington, and Defendants Ward C.

Kumm, Orville C. Hatch, Jr., and George S. Cook
are partners in the defendant partnership of
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Kumm, Hatch & Cook, engaged in the practice of

law in Seattle, Washington.

3. This Court has jurisdiction of the subject

matter here in controversy under and by virtue of

the United States Judicial Code, United States

Code Title 28, Section 1338, and Trade-Mark Regis-

tration Laws, United States Code Title 15, Sees. 97

to 104; Defendant Willapoint Oysters, Incorpo-

rated, being the owner of Trade-Mark Registration

No. 304,644, registered July 11, 1933, for the trade-

mark ^^ Willapoint," according to the records of the

United States Patent Office.

4. Since at least as early as 1930 Plaintiff con-

tinually has been and still is engaged in the busi-

ness of growing oysters, packing them in cans and

selling such canned oysters in interstate commerce

under the trade-mark ^^ Willapoint."

5. Plaintiff began using the trade-mark ^^Willa-

point" on canned oysters in October, 1930, long

prior to any use thereof by Defendant Willapoint

Oysters, Incorporated, and has never abandoned

said trade-mark. By virtue of such early adoption

of the trade-mark ^^ Willapoint" by Plaintiff, said

Plaintiff has a right superior to all others to use

the trade-mark ^^ Willapoint."

6. On or about November 29, 1950, a letter was

sent by Defendant Willapoint Oysters, Incorpo-

rated, to Plaintiff threatening Plaintiff with action

for use of the name ^^ Willapoint" in connection

with the processing and distribution of oysters, a



vs. Willapoint Oysters, Inc., etc. 5

copy of which letter is attached hereto as Exhibit

A; on or about May 18, 1951, Defendant Kumm,
Hatch & Cook, purporting to act as attorneys for

Defendant Willapoint Oysters, Incorporated, ad-

vised J. H. Berry & Co. by a letter, a copy of which

is attached hereto as Exhibit B, and on or about

May 24 by a corrected letter advised J. R. Barry

& Co., which letter is attached hereto as Exhibit C,

that Plaintiff did not have authority to use the

trade-mark ^^ Willapoint Oysters," and threatened

that said J. R. Barry & Co. would be held account-

able in damages for participation in alleged in-

fringement upon the trade-mark of ^^ Willapoint

Oysters." Further, Defendant Willapoint Oysters,

Incorporated, has failed to bring any suit for in-

fringement of such trade-mark against Plaintiff,

and Plaintiff believes that such Defendant would

continue to refrain from bringing any such suit, to

the injury of Plaintiff's business of selling oysters

in interstate commerce using the trade-mark

^^ Willapoint," causing continuing damage to Plain-

tiff.

7. Plaintiff is a stockholder in Defendant Willa-

point Oysters, Incorporated, corporation, and said

Defendant was formed for the purpose of provid-

ing services in the harvesting, opening and market-

ing of oysters for Plaintiff, for the benefit and

convenience of Plaintiff and not for profit of

the Defendant Willapoint Oysters, Incorporated,

thereby to effect economies in the processing and

distribution of Plaintiff's oysters, but said Defend-

ant, despite requests by Plaintiff, has failed and
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refused to provide processing and marketing serv-

ices for Plaintiff's oysters, but on the contrary has

obtained oysters from non-stockholders and sold

such oysters under the trade-mark '^Willapoint/'

and continues to follow such practice, to the great

detriment and injury of Plaintiff's business.

8. Not only is Defendant Willapoint Oysters,

Incorporated, using the trade-mark '^Willapoint"

on oysters purchased from others than stockholders

of said Defendant, but said Defendant has author-

ized non-stockholders of said Defendant to use the

said trade-mark '^ Willapoint" on oysters other

than those purchased from stockholders of said

Defendant, which said oysters are marketed by

such others under the trade-mark '^Willapoint" in

competition with Bay Point Oyster Farms, con-

trary to the letter, intent and authority of the

articles of incorporation and bylaws of Defendant,

to the great injury and damage of Plaintiff and

the confusion of purchasers and prospective pur-

chasers, and Plaintiff believes that said Defendant

intends to and will continue to engage in such

unfair competition practices unless and until en-

joined therefrom, causing continuing damage to

Plaintiff.

Wherefore, Plaintiff prays that:

1. A declaratory decree be entered declaring

that trade-mark Registration No. 304,644 of Willa-

point Oysters, Incorporated, is wholly invalid and

void.
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2. A declaratory decree be entered adjudging

that Plaintiff's use of the trade-mark ^^Willapoinf

does not violate any trade-mark or other rights of

Defendant Willapoint Oysters, Incorporated, and

that Plaintiff has the legal right to use and to con-

tinue to use the trade-mark ^^Willapoint" in con-

nection with the growing, processing and sale of

oysters.

3. A declaratory decree be entered adjudging

that Defendant Willapoint Oysters, Incorporated,

does not have the exclusive right to use the trade-

mark ^^ Willapoint" in connection with the growing,

processing or sale of oysters, and has no right to

use the trade-mark ^^ Willapoint" on or in connec-

tion with the growing, processing or selling of

oysters, or to authorize others to use said trade-

mark.

4. A preliminary injunction be issued enjoining

all the Defendants, officers of Defendant Willa-

point Oysters, Incorporated, and employees, attor-

neys and agents of the Defendants from accusing

or notifying customers, prospective customers, or

dealers of Plaintiff of infringement of the trade-

mark ^'Willapoint" registered in the United States

Patent Office as No. 304,644, if they should sell or

offer for sale oysters supplied by Plaintiff bearing

said trade-mark.

5. A permanent injunction be issued against

Defendants, their employees, attorneys and agents

from threatening, charging or notifying any cus-

tomer, prospective customer, dealer or prospective
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dealer of Plaintiff of infringement of the trade-

mark ^^Willapoint," and further enjoining Defend-

ant Willapoint Oysters, Incorporated, from using

said trade-mark ^^Willapoint" on or in connection

with oysters in any manner whatever.

6. A judgment for damages be entered against

Defendant for loss in Plaintiff's business and in-

jury to Plaintiff's good will which has occurred

and which may occur during the pendency of this

action resulting from the unfair competition of

Defendant Willapoint Oysters, Incorporated, with

Plaintiff and from Defendants accusing Plaintiff's

customers of trade-mark infringement and unfair

competition.

- 7. An assessment of costs and attorneys' fees

be entered against Defendants.

8. Such other and further relief be awarded to

Plaintiff as may be deemed to be appropriate in

the premises.

BAY POINT OYSTER FARMS.

By /s/ ROBERT W. BEACH,
Attorney.

Of Counsel:

/s/ ALFRED H. LUNDIN,

LUNDIN & BARTO.
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EXHIBIT A

Willapoint Oysters, Incorporated

Seattle 1, Wash.

548 Central Building

November 29, 1950.

Mr. R. H. Bailey,

Lloyd Building,

Seattle 1, Washington;

Bay Point Oyster Farms,

Lloyd Building,

Seattle 1, Washington;

Mr. Harvey J. Waters,

Ocean Park, Washington;

Northern Oyster Company,

Oysterville, Washington;

Mr. Ted Holway,

Oysterville, Washington.

Gentlemen

:

We have been advised that you have been con-

templating the use of the name ^^ Willapoint" in

connection with the processing and distribution of

oysters.

This is to notify you that if you attempt to do

so action will be instituted against you, and that
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all liability to which you may be subjected by

reason of such use will be imposed upon you.

Very truly yours,

WILLAPOINT OYSTERS, INC.

By /s/ WARD C. KUMM,
President.

WCK:E
Registered

Reed, by registered letter, 11 a.m.—Nov. 30, 1950.

/s/ R. H. BAILEY.

EXHIBIT B

Law Offices

Kumm, Hatch & Cook

Central Building

Seattle 4, Washington

May 18, 1951.

J. H. Berry & Co.,

1248 Wholesale Street,

Los Angeles, California.

Gentlemen

:

Our client, Willapoint Oysters, Inc., has been

advised that you have in your possession for sale

300 cartons of 101/2 ounce and 2200 cartons of 7%
ounce oysters bearing the label of '^Willapoint

Oysters'' with Bay Point Oyster Farms as dis-

tributors.

This is to advise you that Willapoint Oysters,
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Inc., is the sole and exclusive owner of a registered

trade-mark for ^^ Willapoint Oysters," and that

neither Bay Point Oyster Farms nor anyone else

except Willapoint Oysters, Inc., has any authority

to use this trade-mark.

We are cognizant of the fact that Bay Point

Oyster Farms has asserted a claimed right to the

use of the trade-mark, and we assume that this

company did not advise you of the risk incident to

your acceptance of a product put out under the

trade-mark without the consent of the owner of

such trade-mark. This, of course, does not relieve

you from liability for damages resulting from your

participation in the infringement upon the trade-

mark of ^'Willapoint Oysters."

This is notice to you that Bay Point Oyster

Farms does not have the right to offer for sale,

or put up with intention of selling, oysters under

the '^ Willapoint" brand, and that you likewise will

be held accountable in damages if you participate

in any such unlawful action.

Very truly yours,

KUMM, HATCH & COOK.
WCK:E
Air Mail

Registered
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EXHIBIT C

Law Offices

Kumm, Hatch & Cook

Central Building

Seattle 4, Washington

May 24, 1951.

J. R. Barry & Co.,

727 West Seventh Street,

Los Angeles, California.

Gentlemen

:

Our client, Willapoint Oysters, Inc., has been

advised that you have in your possession for sale

300 cartons of 10% ounce and 2200 cartons of 7%
ounce oysters bearing the label of ^^ Willapoint

Oysters'' with Bay Point Oyster Farms as dis-

tributors.

This is to advise you that Willapoint Oysters,

Inc., is the sole and exclusive owner of a registered

trade-mark for ^^ Willapoint Oysters," and that

neither Bay Point Oyster Farms nor anyone else

except Willapoint Oysters, Inc., has any authority

to use this trade-mark.

We are cognizant of the fact that Bay Point

Oyster Farms has asserted a claimed right to the

use of the trade-mark, and we assume that this

company did not advise you of the risk incident to

your acceptance of a product put out under the

trade-mark without the consent of the owner of

such trade-mark. This, of course, does not relieve

you from liability for damages resulting from your

participation in the infringement upon the trade-

mark of '^Willapoint Oysters."
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This is notice to you that Bay Point Oyster

Farms does not have the right to offer for sale,

or put up with intention of selling, oysters under

the ^^ Willapoint" brand, and that you likewise will

be held accountable in damages if you participate

in any such unlawful action.

Very truly yours,

KUMM, HATCH & COOK.
WCK:E
Air-Registered

Special Delivery

[Stamped] : Received May 28, 1951.

J. R. BARRY & CO.

[Endorsed] : Filed June 8, 1951.

[Title of District Court and Cause.]

AMENDMENT TO COMPLAINT FOR
DECLARATORY JUDGMENT

Plaintiff hereby presents the following amend-

ment under Rule 15 (a) of the Federal Rules of

Civil Procedure to its Complaint for Declaratory

Judgment.

On page 4, strike paragraph numbered 3 and sub-

stitute the following:

3. A declaratory decree be entered adjudging

that Defendant Willapoint Oysters, Incorporated,

does not have the exclusive right to use the trade-
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mark ^^Willapoint" in connection with the growing,

processing or sale of oysters, and has no right to

use the trade-mark ^^Willapoint" on or in connec-

tion with the growing, processing or selling of

oysters or other food products, except those ob-

tained from Bay Point Oyster Farms and has no

right to authorize others to use said trade-mark on

or in connection with the growing, processing or

selling of oysters or other food products other than

those obtained from Bay Point Oyster Farms.

On page 5, add the following paragraphs

:

9. A preliminary injunction be issued adjoining

the Defendant Willapoint Oysters, Incorporated,

its employees, agents and customers from selling or

offering for sale oysters or any other food products

bearing the trade-mark ^^ Willapoint," or having

said trade-mark associated in any way with such

goods or the sale thereof, unless they are Plaintiff's

products.

10. A permanent injunction be issued against

the Defendant Willapoint Oysters, Incorporated,

its employees, agents and customers from selling or

offering for sale oysters or any other food products

bearing the trade-mark ^'Willapoint," or having

said trade-mark associated in any way with such

goods or the sale thereof, unless they are Plaintiff's

products.

11. A judgment for damages be entered against

Defendant Willapoint Oysters, Incorporated, for

loss in Plaintiff's business and injury to Plaintiff's
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good will which has occurred and which may here-

after occur resulting from the unfair competition

of Defendant Willapoint Oysters, Incorporated, in

using the trade-mark ^ ^Willapoint" on oysters or

other food products not obtained from Bay Point

Oyster Farms or which use of the said trade-mark

by Willapoint Oysters, Incorporated, was or is not

approved by Bay Point Oyster Farms.

BAY POINT OYSTER FARMS.

By /s/ ROBERT W. BEACH,
Attorney.

Service of Copy acknowledged.

[Endorsed]: Filed July 10, 1951.

[Title of District Court and Cause.]

ANSWER
Comes Now the above-named defendant, Willa-

point Oysters, Incorporated, and for answer to

plaintiff ^s complaint for declaratory judgment

herein admits, denies and alleges as follows:

I.

Referring to Paragraph IV thereof, this defend-

ant denies each and every allegation therein con-

tained, except as herein admitted. This defendant

admits that for many years last past plaintiff has

been and still is engaged in the business of growing

oysters.
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II.

Eeferring to Paragraph V thereof, this defend-

ant denies each and every allegation therein con-

tained, except as hereinafter affirmatively plead.

III.

Referring to Paragraph VI thereof, this defend-

ant denies each and every allegation therein con-

tained, except as herein admitted. This defendant

admits that on or about November 29, 1950, it

mailed the letter, a copy of which is attached to

plaintiff's complaint, marked '^Exhibit ^A,' " to the

addressees therein named ; that on or about May 18,

1951, its attorneys, Kumm, Hatch & Cook, mailed

the letter, a copy of which is attached to plaintiff's

complaint, marked ^^ Exhibit ^B,' '' to the addressee

therein named, and that on or about May 24, 1951,

its said attorneys mailed the letter, a copy of which

is attached to plaintiff's complaint, marked ^^ Ex-

hibit 'C,' " to the addressee therein named. De-

fendant further admits that at the time of filing

plaintiff's complaint it had not sued plaintiff for

infringement of the trade-mark owned by this

defendant.

IV.

Referring to Paragraph VII thereof, this de-

fendant denies each and every allegation therein

contained, except as herein admitted. This defend-

ant admits that plaintiff owns stock in this de-

fendant. This defendant further admits it has

obtained oysters from non-stockholders and sold

the same under the trade-mark '"Willapoint" and

continues to follow such practice.
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V.

Referring to Paragraph VIII thereof, this de-

fendant denies each and every allegation therein

contained, except as herein admitted. This defend-

ant admits that it has on occasion allowed others to

use the trade-mark ^'Willapoint'' on fresh oysters.

And for a further answer and by way of defense,

this defendant alleges:

I.

That any right plaintiff may have had in and to

the trade-mark ^^ Willapoint" was relinquished and

abandoned by plaintiff as hereinafter more particu-

larly alleged, and that simultaneously with such

abandonment and relinquishment this defendant,

with the full knowledge and acquiesence of plain-

tiff, appropriated said trade-mark and has used the

same continuously from the time of its incorpora-

tion up to and including this date, and is still using

said trade-mark; that this defendant has spent

large sums in advertising and promoting said trade-

mark and the goods sold thereunder, all as more

particularly alleged in this defendant's cross-

complaint; that all of said acts were with plaintiff's

full knowledge and consent, and by reason thereof

plaintiff is estopped to assert any right in and to

said trade-mark.

And for a further answer and by way of cross-

complaint against the plaintiff this defendant al-

leges :

I.

That prior to October, 1930, plaintiff, Willapa
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Oyster Farms, a Washington corporation, and one

Gerald Mogan, the president of said corporations,

were engaged in the business of growing Pacific

oysters, and incident thereto, and in connection

with the marketing of the oysters they were pro-

ducing, may have made some use of the trade-mark

^^Willapoint" in connection with the sale of fresh

and canned fresh oysters.

II.

That on or about October 27, 1930, the plaintiff,

the said Willapa Oyster Farms, a corporation, and

the said Mogan, caused this defendant and cross-

complainant to be incorporated as a domestic busi-

ness corporation under the laws of the State of

Washington; that both plaintiff and this defendant

and cross-complainant are corporations organized

and existing under the laws of the State of Wash-

ington, and both thereof maintain offices at Seattle,

Washington.

III.

That after the incorporation of this defendant

and cross-complainant the said plaintiff, Willapa

Oyster Farms, a corporation, and the said Mogan,

abandoned the business and occupation of market-

ing, processing and selling oysters, abandoned any

use of the trade-mark or label ''Willapoint," and

confined their operation to the growing of oysters,

selling the oysters they produced on the beds upon

which they were grown to this defendant and cross-

complainant.
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IV.

That commencing at the time of its incorporation

this defendant and cross-complainant went into the

business of harvesting, processing and marketing

Pacific oysters; that shortly after its incorporation,

the exact time being presently unknown, this de-

fendant and cross-complainant went into the busi-

ness of steaming and canning steamed Pacific

oysters, and marketing the same, an occupation or

business in which plaintiff had never engaged ; that

at first said canned, steamed oysters were produced

in a hand cannery operated by this defendant and

cross-complainant; that the production and sale of

steamed, canned oysters proved to be profitable, and

that thereafter and in the spring of 1933 this de-

fendant and cross-complainant acquired and oper-

ated a cannery at Bay Center, Washington, and

continued to operate the same until 1942, when
operations were suspended on account of war con-

ditions; that the business of selling canned oysters

proved to be profitable, and the demand therefor

exceeded the capacity of this defendant and cross-

complainant's plant, and that this defendant and

cross-complainant soon commenced to purchase

canned oysters from others; that in recent years

this defendant and cross-complainant has caused

all of the canned oysters it sells to be canned by

others, this defendant and cross-complainant fur-

nishing the cans, cartons and labels ; that since 1930

this defendant and cross-complainant has sold such

canned oysters in cans with labels thereon bearing

the trade-mark which is the subject of this litiga-
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tion, to wit: the word ^'Willapoinf; that this

defendant and cross-complainant adopted said

trade-mark in 1930 after its abandonment by

plaintiff, and is the sole and exclusive owner

thereof and has used said mark continuously from

the time of its adoption to this date and is still

using the same.

V.

That said trade-mark has been used by this de-

fendant and cross-complainant in advertising in

the Western District of Washington and through-

out the United States, and this defendant and

cross-complainant is selling canned oysters bearing

said trade-mark as of this date in all states West

of the Mississippi, the State of Alabama, and is

expanding its sales as rapidly as possible consistent

with the production of oysters into all of the sev-

eral states; that in addition to using said trade-

mark upon canned oysters, this defendant and

cross-complainant has used the same on other

products, to wit: canned crab meat, canned salmon,

canned clams, canned tuna fish, canned smoked

oysters, fresh oysters; that said trade-mark is a

good and valid trade-mark and was and is a tech-

nical trade-mark, serving no purpose except to

distinguish the origin of the goods thereunder with

this defendant and cross-complainant; that said

trade-mark is the exclusive property of this de-

fendant and cross-complainant as a trade-mark for

canned oysters and numerous other products.

That said trade-mark is a distinguishing mark

for goods sold by this defendant and cross-com-
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plainant and is recognized by the public to be a

trade-mark of products sold by this defendant and

cross-complainant; that the term ^^ Willapoint" is

a coined, fanciful term, not existing in any language,

and has come to mean the products sold by this

defendant and cross-complainant and means no

otlier thing; that said products sold by this de-

fendant and cross-complainant, as distinguished

and known by the name '^Willapoint," are well

established on the market in the State of Wash-

in2:ton, in the State of California, and throughout

various states of the United States as hereinbefore

alleged, and that said trade-mark is known and

recognized by the public as a distinguishing trade-

mark designating to the public the products sold

by this defendant and cross-complainant and no

other products; that attached hereto and marked
^^ Exhibits 1 to 8," inclusive, are specimens of the

label as used by this defendant and cross-com-

plainant.

VI.

Following the adoption of the trade-mark ^^Willa-

point" by this defendant and cross-complainant,

and on February 7, 1933, this defendant and cross-

complainant procured registration of said trade-

mark for canned raw oysters and canned cooked

oysters, which registration, under the Act of Feb-

ruary 20, 1905, was effective under date of July 11,

1933, Certificate No. 304644, according to the rec-

ords of the United States Patent Office, a photo-

stated copy of which certificate is hereto attached,

marked ''Exhibit 9."
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VII.

That the trade-mark of this defendant and cross-

complainant is displayed on labels attached to cans

containing said products, and is also displayed on

cartons and containers in which the cans are

packed, shipped and sold.

That this defendant and cross-complainant has

extensively advertised its products throughout the

states of the United States, and particularly in the

territory in which said products are sold, copies of

advertisements appearing in The Pacific Fisher-

man, a magazine having national distribution, being

attached hereto, marked ^^ Exhibit 10," and has ex-

pended large sums of money therefor; that this

defendant and cross-complainant's business has

progressed to the point where it is the largest

seller of canned Pacific oysters, and its present

volume of sales is approximately one million dol-

lars per year; that the products sold by this

defendant and cross-complainant are of a high

standard of quality, are well and favorably known

to the public, and have acquired a valuable repu-

tation and a good will of immense value; that the

trade-mark ''Willapoint" has long meant canned

oysters and other sea food products sold by this

defendant and cross-complainant and no other

products.

VIII.

That with full knowledge of this defendant and

cross-complainant's long, notorious and exclusive

use of the trade-mark ^^Willapoint," as registered

in the United States Patent Office, and with full
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knowledge that the term ''Willapoint'' means to the

public the canned oysters sold by this defendant and

cross-complainant and no other, and with the fraud-

ulent intent of trading upon the reputation and

good will of this defendant and cross-complainant

and its ownership of said trade-mark, and with the

fraudulent intent of passing its goods as and for

the goods sold by this defendant and cross-com-

plainant, plaintiff, within the Western District of

Washington, Northern Division, and in the City of

Seattle and elsewhere, has used and is now using

the trade-mark ''Willapoint" owned by this defend-

ant and cross-complainant by affixing the same to a

label placed on canned oysters being sold by the

plaintiff in direct competition with the canned oys-

ters being sold by this defendant and cross-com-

plainant; that a copy of the label being used by the

plaintiff is hereto attached, marked "Exhibits 11 and

12," and by this reference made a part hereof.

IX.

That the trade-mark being used by the plaintiff

is a duplicate of the trade-mark owned by this de-

fendant and cross-complainant, and its use is caus-

ing great confusion in the trade; that this defend-

ant and cross-complainant's trade-mark is being

used by plaintiff with full knowledge that its use

will and does cause confusion and mistake and will

deceive purchasers of canned oysters into buying

goods being sold by plaintiff when said purchasers

are intending to buy the canned oysters sold by this

defendant and cross-complainant.
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That the label and trade-mark being used by the

plaintiff is a counterfeit copy and a direct imitation

of the trade-mark and label used and owned by this

defendant and cross-complainant; that the label as

being used by the plaintiff is printed in precisely

the same colors and type as the label used and

owned by this defendant and cross-complainant;

that the label as used and owned by this defendant

and cross-complainant consists of a wide band, the

lower part of which is colored in red, the upper

part of which is colored in white, and the two

colors being separated by a narrow band of blue;

that this same style and color scheme is adopted

and used on the label being used by plaintiff; that

the label being used by plaintiff has thereon a

picture which is an exact duplicate and replica,

not only as to design but as to color, of the

picture used on the label owned and used by

this defendant and cross-complainant for many

years ; that the label as used by plaintiff has a pic-

ture of an opened oyster thereon, and that such pic-

ture of such opened oyster is an exact replica of the

picture of the opened oyster contained on the label

of this defendant and cross-complainant ; that among

the labels used by the plaintiff, as exemplified by

Exhibit No. 11 hereto attached, is a label whereon

the phraseology appears: ''Reg. U. S. Pat. Off.,"

when in truth the label and the trade-mark being

used by the plaintiff is not registered to the plain-

tiff in the United States Patent Office but is regis-

tered to this defendant and cross-complainant.

X.

That the canned oysters as sold by the plaintiff
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are ordinarily exhibited to the public by being

placed on shelves with but the center part of the

label available to the public's view; that the por-

tions of the labels so exhibited by plaintiff look ex-

actly like those which have been used by this de-

fendant and cross-complainant for many years, the

labels being so similar in type, color scheme, picture,

arrangement and other details that an ordinary pur-

chaser of canned oysters could not distinguish be-

tween the two labels; that the infringement of this

defendant and cross-complainant's trade-mark re-

sults in, and is intended to result in, the passing off

of plaintiff's goods as those being sold by this de-

fendant and cross-complainant ; that the canned oys-

ters being sold by the plaintiff are of an inferior

quality, and the acts of this plaintiff are damaging

this defendant and cross-complainant's good will

and reputation.

XI.

That the acts of plaintiff as hereinbefore set forth

in detail are unfair competition as well as infringe-

ment of this defendant and cross-complainant's

rights in and to said trade-mark registered in the

United States Patent Office and are causing this

defendant and cross-complainant irreparable dam-

ages.

Wherefore, having fully answered plaintiff's com-

plaint, this defendant and cross-complainant prays

:

(1) That plaintiff's complaint be dismissed with

prejudice.

(2) That the court grant an injunction perpetu
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ally enjoining plaintiff, Bay Point Oyster Farms, a

corporation, its officers, agents, employees, attor-

neys and privies, from employing the term ^^Willa-

poinf in connection with the sale of oysters and sea

food products, and specifically of canned, steamed

oysters, and from marketing said products, or any

of them, in containers having thereon the term

^^Willapoint"; and likewise perpetually enjoining

said plaintiff from passing off by means of its in-

fringement of this defendant and cross-complain-

ant's registered trade-mark, and by reason of its

unfair competition with this defendant and cross-

complainant, goods of the manufacture of, or origi-

nating with, or distributed by plaintiff as or for the

goods of this defendant and cross-complainant, and

from infringing this defendant and cross-complain-

ant's registered trade-mark, and from competing

unfairly with this defendant and cross-complainant

in any manner whatsoever, and particularly by using

the labels now being used by said plaintiff.

(3) That pending the hearing of this cause the

court grant a temporary or preliminary injunction

restraining the plaintiff as set forth in Paragraph

(2) above.

(4) That the court order all labels, signs, prints,

packages, wrappers, receptacles and advertisements

in the possession of the plaintiff bearing the regis-

tered mark "Willapoint," or any reproduction,

counterfeit copy or imitation thereof, or of this de-

fendant's and cross-complainant's label, and all
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plates, moulds, matrices and other means of making

the same, be delivered up and destroyed.

(5) That an accounting be had under the direc-

tion of this court requiring the plaintiff to account

for and pay over to this defendant and cross-com-

plainant all profits that have been received by

plaintiff from all sources in the business obtained

and done by reason of plaintiff's unlawful and

fraudulent use of this defendant and cross-complain-

ant's registered trade-mark, and all damages this de-

fendant and cross-complainant has suffered by rea-

son of plaintiff's infringement upon this defendant

and cross-complainant's registered trade-mark and

by reason of plaintiff's unfair competition with this

defendant and cross-complainant, and that said dam-

ages be increased as directed by this court under the

statute because of plaintiff's wanton and deliberate

violation of this defendant and cross-complainant's

rights in said registered trade-mark.

(6) That an assessment of costs and attorneys'

fees be entered against the plaintiff.

(7) That the court grant this defendant and

cross-complainant such other and further relief as

the court may deem appropriate in the premises.

WILLAPOINT OYSTERS,
INCORPORATED,

By /s/ ORVILLE C. HATCH, JR.,

KUMM, HATCH & COOK,
Attorneys at Law.
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/s/ G. WRIGHT ARNOLD,

ARNOLD & MATHIS,
Attorneys at Law.

Service of copy acknowledged.

[Endorsed] : Filed July 12, 1951.

[Title of District Court and Cause.]

PLAINTIFF'S ANSWER TO DEFENDANTS'
CROSS-COMPLAINT

Plaintiff Bay Point Oyster Farms, in answer to

the Cross-Complaint of Defendant Willapoint Oys-

ters, states as follows:

1. Answering Paragraph I thereof, on informa-

tion and belief Plaintiff denies that Willapa Oyster

Farms and/or Gerald Mogan ever sold any oysters,

either fresh or canned fresh oysters, in connection

with which the trade-mark '^Willapoint'' was

used.

2. As to Paragraph II, Plaintiff admits that

both Plaintiff and Defendant Willapoint Oysters

are corporations organized and existing under the

laws of the State of Washington, and both thereof

maintain offices at Seattle, Washington, and as to

the remainder of said Paragraph II Plaintiff has

insufficient information to form a belief and there-

fore leaves the said Defendant to the strict proof

thereof.
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3. Answering Paragraph III thereof, Plaintiff

admits that at some time after the incorporation

of the Defendant Willapoint Oysters, Plaintiff sold

to the said Defendant on the beds upon which they

were grown oysters produced by Plaintiff to be

processed for sale by said Defendant, but denies

that the Plaintiff* ever abandoned the business of

marketing or selling oysters or abandoned the use

of the trade-mark ^^ Willapoint."

4. As to Paragraph IV thereof, Plaintiff admits

that the Defendant at some time after its incorpo-

ration harvested, processed, marketed, steamed and

canned oysters, that the Defendant acquired and

operated a cannery at Bay Center, Washington,

that the Defendant has purchased canned oysters

from others, that at some time after 1930 the De-

fendant sold canned oysters in cans with labels

thereon bearing the trade-mark ^'Willapoint,''

denies that the Plaintiff abandoned the trade-mark

'^ Willapoint," denies that the Defendant adopted

the trade-mark '^Willapoint" after abandonment

thereof by Plaintiff, denies that the said Defendant

is the sole, exclusive, or any owner of the said trade-

mark, and as to the remainder of the allegations in

said paragraph Plaintiff has insufficient informa-

tion to form a belief thereon and leaves Defendant

to strict proof thereof.

5. As to Paragraph V thereof, Plaintiff admits

that the Defendant has used the trade-mark '^ Willa-

point" on products other than oysters, admits that

the trade-mark ''Willapoint" is a technical trade-
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mark, denies that the trade-mark serves no purpose

except to distinguish the origin of the goods there-

under with said Defendant, denies that said trade-

mark is the exclusive or any property of the said

Defendant as a trade-mark for canned oysters or

any other product, admits that the said trade-mark

is a distinguishing mark for certain goods which

in the past have been sold through the Defendant

and is so recognized by the public, admits that the

term Willapoint" is a coined, fanciful term, not

existing in any language, and denies that the trade-

mark has come to mean the products sold by the

said Defendant and means no other thing, admits

that the name ^^Willapoinf is well established in

the State of Washington, in the State of California,

and in various other states in the United States,

being known and recognized by the public as a dis-

tinguishing trade-mark, and at certain times in the

past has designated to the public products sold

through the Defendant, but denies that the said

trade-mark designates to the public no other prod-

ucts, and as to the remainder of the allegations of

said paragraph, Plaintiff has insufficient informa-

tion to form a belief thereon and leaves the De-

fendant to strict proof thereof.

6. In answer to Paragraph VI thereof, Plaintiff

admits that on February 7, 1933, the Defendant

filed in the United States Patent Office an applica-

tion for registration of the trade-mark ^^Willa-

point" under the Act of February 20, 1905; denies

that on said date registration of the said trade-

mark was procured, but rather that on July 11,
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1933, registration of the trade-mark was granted as

No. 304,644, but denies that the said trade-mark

was ever legally adopted by the said Defendant,

and as an affirmative defense challenges the pro-

priety, legality and validity of the said registration

to Defendant.

7. In answer to Paragraph VII thereof, Plain-

tiff denies that the trade-mark ^^Willapoint" is that

of the Defendant Willapoint Oysters, denies that

the trade-mark '^Willapoint" has long meant

canned oysters and other seafood products sold by

said Defendant and no other products, and as to

the remainder of the allegations in said paragraph

Plaintiff has insufficient information to form a be-

lief and leaves said Defendant to strict proof

thereof.

8. In answer to Paragraph VIII thereof, Plain-

tiff admits that within the Western District of

Washington, Northern Division, and in the City of

Seattle and elsewhere, it has used and is now using

the trade-mark '^Willapoint" by affixing the same

to a label placed on canned oysters being sold by

the Plaintiff in direct competition with the canned

oysters being sold by the Defendant, denies that

Exhibit 11 is a copy of the label being used by the

Plaintiff, admits that the label, Exhibit 12, is a

copy of the label being used by the Plaintiff, admits

use of the trade-mark '^ Willapoint" by the Defend-

ant, denies exclusive use of the trade-mark '^ Willa-

point" by the Defendant, denies that the term

''Willapoint" means to the public canned oysters
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sold by the Defendant and no other, denies that

the trade-mark is used by Plaintiff with any fraudu-

lent intent whatever, and denies ownership of the

trade-mark ''Willapoint" in the said Defendant.

9. As to Paragraph IX, Plaintiff admits that

the trade-mark ^^Willapoint" as used by Plaintiff

and Defendant are substantially identical, admits

that the label as being used by the Plaintiff is

printed in the same colors and type as the label

used by Defendant, denies that the label is owned

by the Defendant, denies that the label. Exhibit

No. 11, is being or has ever been used by Plaintiff,

and as to the remaining allegations of Paragraph

IX has insufficient information to form a belief

as to the facts alleged and leaves the Defendant

to strict proof thereof.

10. In reply to Paragraph X thereof. Plaintiff

admits that the canned oysters as sold by the Plain-

tiff are ordinarily exhibited to the public by being

placed on shelves, that the central portions of the

labels used by Plaintiff are similar to, though not

exactly like the ^^Willapoint" trade-mark labels

used for many years, denies that the Plaintiff has

infringed Defendant's trade-mark, denies that any

acts of the Plaintiff have intended to result in the

passing off of Plaintiff's goods as goods sold by

the Defendant and procured from miscellaneous

sources, emphatically denies that the canned oysters

being sold by the Plaintiff are of an inferior quality

to those sold by the Defendant, and denies that any

acts of the Plaintiff are damaging the good will

and/or reputation of the Defendant.
,

11. Plaintiff denies Paragraph XI thereof.
i
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And as an affirmative defense Plaintiff states:

1. Plaintiff sold canned oysters bearing a label

incorporating the trade-mark ^^ Willapoint/' a pic-

ture of a forest scene, a picture of an opened oyster,

and the word ^^ oysters/' all in substantially the

same arrangement and style of type as shown in

the labels attached to Defendants' Answer and

Cross-Complaint as Exhibits Nos. 1, 2 and 3, prior

to the incorporation of Defendant Willapoint Oys-

ters.

2. Subsequent to the formation of Willapoint

Oysters corporation, a defendant herein, a director

and trustee of said Willapoint Oysters, Gerald T.

Mogan, also President of Bay Point Oyster Farms,

Plaintiff, and Willapa Oyster Farms, caused to be

filed in the United States Patent Office an applica-

tion for registration of the trade-mark ^^Willa-

point," asserting under oath that no other person,

firm, corporation or association (which would in-

clude the Defendant Willapoint Oysters) to the

best of his knowledge and belief had the right to

use said trade-mark in the United States either in

the identical form or in any near resemblance

thereto as might be calculated to deceive, which

trade-mark application subsequently was allowed

to become abandoned.

3. While the Defendant Willapoint Oysters avers

in Paragraph IV of its Cross-Complaint that it

adopted the trade-mark ^'Willapoint" in 1930 after

its abandonment by Plaintiff, the application for

registration of the said trade-mark by Willapoint
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Oysters and the registration of the said trade-mark

as granted and which is attached to Defendants'

Cross-Complaint as Exhibit No. 9, avers that title

to the trade-mark was derived from predecessors of

Willapoint Oysters, and alleges as the date of first

use of said trade-mark the date of first use thereof

by Plaintiff, Bay Point Oyster Farms.

4. On November 23, 1931, Gerard T. Mogan,

who on that date is believed to have been a director

and officer of Willapoint Oysters, again stated im-

der oath that no person, firm, corporation or asso-

ciation to the best of his knowledge and belief other

than Bay Point Oyster Farms Incorporated and

Willapa Oyster Farms Incorporated had the right

to use the trade-mark ^^ Willapoint'' in the United

States either in the identical form or in any near

resemblance thereto as might be calculated to de-

ceive, such form of the trade-mark being precisely

that shown on the labels Exhibits 1 to 8, inclusive,

attached to the Cross-Complaint of the Defendant

Willapoint Oysters.

5. The trade-mark, pictorial arrangement and

word ^^ oysters" in the central panel of Exhibits

Nos. 1, 2 and 3 attached to the Cross-Complaint of

Defendant Willapoint Oysters, was designed to be

used on oysters grown and supplied by Bay Point

Oyster Farms to the Defendant Willapoint Oysters

for sale by said Willapoint Oysters as the market-

ing agency for Bay Point Oyster Farms, and Wil-

lapoint Oysters had the right to use the trade-mark

*'Willapoint" only on oysters of Bay Point Oyster
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Farms and Willapa Oyster Farms, which it sold

as the marketing agency for said farm companies.

6. Defendant Willapoint Oysters has used the

trade-rnark fraudulently, rather than Bay Point

Oyster Farms, as an example of which, at least

imtil recently, Willapoint Oysters was using a

letterhead stating that Willapoint Oysters was the

marketing agency for Bay Point Oyster Farms,

Inc., and Willapa Oyster Farms, Inc., whereas it

had not been the marketing agency for Bay Point

Oyster Farms, Inc., for a considerable period of

time, thus leading its correspondents to believe

that it was still marketing the oysters of Bay Point

Oyster Farms, as it had been for a great number

of years.

7. The earliest assertion of any right of Willa-

point Oysters in the trade-mark ^^Willapoint" was

made on or about November 26, 1932, in deroga-

tion of the rights of Bay Point Oyster Farms, and

such assertion of title by Willapoint Oysters was

unwarranted and unauthorized, the only use of the

trade-mark ^^Willapoint" by Willapoint Oysters

having been authorized being as a marketing agent.

8. Bay Point Oyster Farms never was a prede-

cessor of Willapoint Oysters, but is and has always

been a separate corporate entity; the relationship

between Plaintiff and Defendant Willapoint Oys-

ters has always been the relationship of principal

to marketing agent with respect to the merchandis-

ing of oysters under the name ^^ Willapoint"; Bay
Point Oyster Farms has never passed any title to
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the trade-mark '^Willapoint" to Willapoint Oys-

ters, and Willapoint Oysters has never derived any

title to the trade-mark '^ Willapoint'' from Bay
Point Oyster Farms.

BAY POINT OYSTER FARMS,

/s/ ROBERT W. BEACH,

/s/ ALFRED H. LUNDIN.

Service of copy acknowledged.

[Endorsed] : Filed July 25, 1951.

[Title of District Court and Cause.]

REPLY TO DEFENDANTS'
AFFIRMATIVE DEFENSE

Plaintiff Bay Point Oyster Farms, in reply to

the affirmative defense of Defendant Willapoint

Oysters, states as follows:

1. In reply to Paragraph 1 thereof Plaintiff

has never relinquished or abandoned any right in

or to the trade-mark ^'Willapoint" and has never

acquiesced in the the appropriation of the trade-

mark '^ Willapoint" at any time; Plaintiff denies

that the Defendant has spent large or any sums in

advertising or promoting the trade-mark '' Willa-

point" and the goods sold thereunder with Plain-

tiff's knowledge and consent, other than in the

capacity of marketing agent, that said Defendant

spent such sums for advertising with the authoriza-
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tion and consent and under the direction of Plain-

tiff, and Defendant was reimbursed for such ex-

penditures.

/s/ ROBERT W. BEACH,
Attorney.

/s/ ALFRED H. LUNDIN.

Service of copy acknowledged.

[Endorsed] : Filed July 25, 1951.

[Title of District Court and Cause.]

INTERROGATORIES UNDER RULE 33,

FEDERAL RULES OF CIVIL PRO.CEDURE

Willapoint Oysters, Incorporated, a corporation,

sometimes mentioned herein in the pleadings as

Willapoint Oysters, a corporation, defendant in the

above-entitled action, hereby submits to Bay Point

Oyster Farms, a corporation, plaintiff in the above-

entitled action, the following interrogatories under

Rule 33, Rules of Civil Procedure:

* * *

60. Are there cans of oysters in existence with

the label marked ''Exhibit 12" thereon?

61. If the answer to Interrogatory No. 60 is in

the affirmative, state where these cans of oysters

are, giving full details concerning the number of

cans or cases of cans of oysters in each location

mentioned in the answer to Interrogatory No. 60.

62. If the answer to Interrogatory No. 60 is in
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the affirmative, are such oysters being offered for

sale ? If so, by whom, where, to whom, and at what

price ?

* * *

68. Does plaintiff have in its possession, or un-

der its control, labels, signs, prints, packages, wrap-

pers, receptacles or advertisements bearing the reg-

istered mark ^^Willapoint," or any reproduction,

counterfeit, copy or colorable imitation thereof, or

any plates, moulds, matrices or other means of

making the same?

69. If the answer to Interrogatory No. 68 is in

the affirmative, state which of such items plaintiff

has in its possession or under its control, the quan-

tity of each such item, and where the same are

located.
* * -jf

90. Has J. R. Barry Company authorized any

other person, firm or corporation to sell '^Willa-

point" brand oysters, packed, sold or distributed

by your company? If so, state the names and ad-

dresses of the persons, firms or corporation so au-

thorized.

91. State what action J. R. Barry Company has

taken, if any, to your knowledge, to sell canned

oysters under the ^^Willapoinf label.

92. Do you have any contracts or agreements

with Hall-Roepke Company? If so, are they oral

or in writing? If in writing, state the date thereof.

If oral, state the date, substance of any agreement,

and the names of the officers, agents or employees
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of plaintiff and Hall-Roepke Company who entered

into such agreement on behalf of plaintiff and Hall-

Roepke Cornpany.

93. Are you indebted to Hall-Roepke Company?

If so, in what amounts and for what?

/s/ ORVILLE C. HATCH, JR.,

KUMM, HATCH & COOK,
Attorneys at Law.

/s/ G. WRIGHT ARNOLD,

ARNOLD & MATHIS,
Attorneys at Law.

Receipt of copy acknowledged.

[Endorsed]: Filed September 6, 1951.

[Title of District Court and Cause.]

SUPPLEMENTAL ANSWER OF BAY POINT
OYSTER FARMS TO INTERROGATORIES
OF WILLAPOINT OYSTERS UNDER
RULE 33, FEDERAL RULES OF CIVIL
PROCEDURE, SERVED SEPTEMBER 6,

1951

Following are the answers to the aforesaid inter-

rogatories to which objection was made by Plain-

tiff, but which the Court required to be answered:

60. Yes.

61. 225,888 cans at California warehouse, Los

Angeles, California; 116,400 cans at De Pew ware-
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house, San Francisco, California; 10,800 cans at

Lawrence warehouse, Fresno, California; 10,800

cans at Globe warehouse, Sacramento, California.

62. Yes, by J. R. Barry & Company. It is not

known to whom such oysters are being offered, but

the price is $8.40 for a case of 24 cans each 7% oz.,

and $9.60 for a case of 24 cans each of 10% oz.

66. See answer to Interrogatory No. 62.

68. Yes.

69. 117,750 labels at the Puckett Company, Pier

24 So., Seattle 4, Washington. The cans specified

in answer to Interrogatory No. 61 bear ^'Willa-

point" labels.

67. The following amounts were sold on the dates

indicated to the purchasers indicated for $8.40 a

case of 24 cans and the sales were made by J. R.

Barry & Co. to the best of Plaintiff's information:

6/29—10 cases. Roths Market, 720 E. 62 St., Los

Angeles, California.

7/5—2 cases. Fed. Sec. Agency, 1401 So. Hope

Street, Los Angeles, Calif.

7/6—10 cases. Cummings Markets, Vernon, Cali-

fornia.

7/24—5 cases. Hollywood Ranch Market, 1248 N.

Vine Street, Los Angeles, Calif.

BAY POINT OYSTER FARMS,

By /s/ R. H. BAILEY,
President. I
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Affidavit

R. H. Bailey, being duly sworn, deposes and says

that he is the President of Bay Point Oyster

Farms, has read the answers to the interrogatories

set forth above, has signed the same and the same

are true, and as to those answers given on informa-

tion and belief, are true to the best of his infor-

mation and belief.

/s/ R. H. BAILEY.

Subscribed and sworn to before me this 2nd day

of October, 1951.

[Seal] /s/ LILAS M. BLODGETT,
Notary Public in and for the State of Washington,

Residing in Seattle.

Service of copy acknowledged.

[Endorsed] : Piled October 15, 1951.

[Title of District Court and Cause.]

REQUEST FOR ADDITIONAL SPECIFIC
RELIEF OF PLAINTIFF

In the Complaint for Declaratory Judgment,

Plaintiff prayed for various items of specific relief,

and, in addition, prayed that

*^8. Such other and further relief be

awarded to Plaintiff as may be deemed to be

appropriate in the premises."

The following additional specific relief should be
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deemed to be included in such general request for

*^ other and further relief."

In paragraph 1 of the prayer the following re-

lief was requested:

^^A declaratory decree be entered declaring

that trade-mark Registration No. 304,644 of

Willapoint Oysters, Incorporated, is wholly

invalid and void."

As part of the '^ other and further relief" it is now
specifically prayed that

(a) The Court order the cancellation of Trade-

Mark Registration No. 304,644, and that the decree

and order be certified by the Court to the Commis-

sioner of Patents to make appropriate entry of such

cancellation order upon the records of the Patent

Office.

This specific prayer is made in view of the fol-

lowing statute:

^^In any action involving a registered mark

the court may determine the right to registra-

tion, order the cancellation of registrations, in

whole or in part, restore canceled registrations,

and otherwise rectify the register with respect

to the registrations of any party to the action.

Decrees and orders shall be certified by the

court to the Commissioner, who shall make

appropriate entry upon the records of the Pat-

ent Office, and shall be controlled thereby."

(Emphasis supplied.)

15 use 1119—Sec. 37, Trade-Mark Act of

1946.
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This procedure has been followed in a California

Court of the Ninth Circuit in the case of Dollcraft

Co. vs. Nancy Ann Storybook Dolls, Inc., 94 F.

Supp. 1.

^^In accordance with the foregoing and upon

findings of fact and conclusions of law in ac-

cordance therewith, it is, therefore

^^ Ordered:

**(!) That the following trade-mark regis-

trations be canceled:

No. 389114—Storybook

No. 395451—Goldilocks

No. 395454—Little Bo Peep

No. 403261—June Girl

No. 404576—^Mistress Mary
No. 404581—Curly Locks

No. 404586—Little Miss Donnett

No. 420077—Red Riding Hood
No. 432208—Little Miss Muffet

No. 525896—Story;

^^(2) That there be issued a writ of injunc-

tion perpetually restraining plaintiffs from in-

fringing the names ^ Sugar and Spice' and

^Fairyland'; and
'^ (3) That there be issued a writ of injunc-

tion perpetually restraining defendant from

interfering with plaintiff's use of those names
which are here ordered cancelled as registered

trade-marks." (Emphasis supplied.)

In view of the testimony regarding use of the
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trade-mark ^^Willapoint" by Willapoint Oysters,

Incorporated, on seafood products in addition to

oysters, it is also requested that the following relief

be given as part of the ^^ other and further relief":

(b) A permanent injunction be issued against

Defendants from using the trade-mark ^^Willa-

point" on or in connection with any food product

in any manner whatever.

BAY POINT OYSTER FARMS,

By /s/ ROBERT W. BEACH,
Attorney.

Receipt of copy acknowledged.

[Endorsed] : Filed February 14, 1952.

[Title of District Court and Cause.]

MEMORANDUM
As this memorandum is being prepared in lieu of

an oral decision and does not purport to be a formal

written opinion, the preparation of which would

serve to further delay an already delayed decision,

no attempt will be made to outline the pleadings,

procedure, issues of law and fact presented by the

pleadings, evidence and briefs other than they may
appear from the following discussion and opinion.

Motions to dismiss the complaint in this action

against all defendants other than Willapoint Oys-

ters, Incorporated, a corporation, having been

granted, the only defendant remaining in the case

is said corporation.
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The primary question for determination by the

court under both the complaint and cross-complaint

is the present ownership of the trade-mark ^'Willa-

point." Determination of issues as to infringement

or unfair competition and relief by way of injunc-

tion, damages and cancellation of trade-mark fol-

low the decision as to ownership.

Rights, contractual or otherwise, as between

plaintiif and defendant, either as corporate entities

or by virtue of stock ownership, are not involved

in this litigation except so far as they affect the

ownership of the trade-mark.

In reaching a decision as to the present owner-

ship of the trade-mark '^ Willapoint" as used in

connection with the sale of oysters it would appear

necessary to determine, if possible, from the evi-

dence the origin of the name, its first use as a trade-

mark in connection with the sale of canned oysters,

and any transfer or assignment of title or right of

user of such trade-mark.

Unfortunately, for the purpose of ascertaining

the true facts, G. T. Mogan, the one person who

had almost entirely to do with the origin, use and

possible transfer of title or right to user of the

trade-mark, is dead and so far as the evidence

shows he left no record or writings which serve to

establish with certainty his intent or the intent of

the corporations he organized and for so long con-

trolled, as to the ownership, transfer or licensed

use of the trade-mark.

It does seem clear from the testimony of Mrs.

Steinhaus, who served for many years as a personal
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secretary for Mr. Mogan, from exhibits such as the

Willapoint-er and from apparent agreement of the

parties that the name ^^Willapoint'^ as a name to

be used in connection with the sale of oysters grown

in the vicinity of Willapa Harbor was originated

by Gr. T. Mogan. It is the court's finding, therefore,

that the originator of the trade-name ^^Willapoint"

as a trade-mark in the sale of oysters was G. T.

Mogan.

Considering next the first use of the trade-name

'^Willapoint" as a trade-mark in the sale of oys-

ters, there is evidence that the name was used as a

trade-mark in the sales of Willapa Harbor oysters

prior to October, 1930, although it is not clear that

such sales were of canned oysters. Apart from any

weight or bearing such sales may have in establish-

ing the first use of the trade-mark in sales of canned

oysters they do serve to establish the use of the

trade-name as a trade-mark in the sale of Willapa

Bay oysters prior to the incorporation of the de-

fendant corporation.

As between plaintiff and defendant the positive

evidence, meager though it be, does favor first use

as a trade-mark in the sales of canned oysters by

the plaintiff. Without at this point considering in

particular such evidence we will proceed on the

assumption that Bay Point Oyster Farms has estab-

lished for the purpose of this litigation first use of

the trade-mark ''Willapoint" in sales of canned

oysters as between the parties and thereby proved

an essential element in ownership of the trade-

mark.
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Proceeding to the next step in determining pres-

ent ownership of the trade-mark we are confronted

with what could be the vital issue in this contro-

versy. Was title or ownership of the trade-mark

transferred to Willapoint Oysters, Incorporated?

It must be agreed that no instrument in writing

conveying in specific terms any interest or title to

the trade-mark to defendant has been proved nor

are there any entries in the minutes of the several

corporations specifically designating, acknowledg-

ing, or otherwise specifically referring to a convey-

ance of the trade-mark to defendant.

The actual intent of the parties as to a transfer

of interest in the trade-mark to defendant thus

must be determined from pertinent and established

facts and circumstances surrounding the transac-

tions and dealings of the defendant, the farms com-

panies and Mr. Mogan.

The defendant contends that any right, title or

interest in the trade-mark owned by the farms com-

panies was conveyed to defendant as of August 1,

1932, along with other assets of the farms com-

panies, when the defendant accepted the offers of

the farms companies embodied in the resolution of

said companies (adopted in October, 1930) and

entered in the minutes of meeting of the directors

of defendant corporation that ^Hhe necessary trans-

fer of the properties and shares be made.''

As evidence to support this contention defendant

relies principally on (1) the proceedings before the

United States Patent Office in connection with the

original application for trade-mark by the farms
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companies, amendments thereto and subsequent new
application by defendant, and in particular on the

statements of Mr. Mogan and Mrs. Steinhaus con-

tained in sworn declarations appearing in said pro-

ceedings; (2) the action taken by defendant in

taking over all harvesting, processing, canning and

sales activities; (3) the action of the farms com-

panies in confining their operations to growing oys-

ters after the organization of defendant; (4) the

lack of any developed good will by the farms com-

panies in connection with the sale of oysters;

(5) the ratification of the alleged transfer by ac-

quiescence on the part of the farms companies and

Mr. Mogan.

Plaintiff contends the transfer of assets referred

to did not convey the trade-mark and as evidence

in support of its contention relies principally upon

the (1) lack of any mention of the trade-mark in

the resolutions, minutes or other writings; (2) ap-

plication by farms companies for trade-mark regis-

tration after adoption of resolutions by farms com-

panies providing for transfer of assets and incor-

poration of defendant; (3) the irregular manner

in which Mr. SproU, the patent attorney, handled

the applications for registration of trade-mark as

well as the procedure of Mr. Lillie relating thereto

;

(4) failure to comply with the statute requiring

that an assignment of an application for registra-

tion of a trade-mark be in writing.

Plaintiff also contends that the actions or evi-

dence relied upon by defendant as establishing a

transfer of ownership are indicative of an intent
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to grant a license to defendant to use the trade-

mark rather than a transfer of title. Plaintiff also

challenges the validity of the organization of the

defendant corporation and depicts defendant as a

marketing agency created and functioning on be-

half of the farms companies.

As to the last contention and the various theories

advanced by plaintiff as to the legal status of de-

fendant it is not questioned that defendant is now
a valid and existing corporation founded upon

Articles of Incorporation filed in 1930 in the office

of the Secretary of State in the state of Wash-
ington.

Passing at this point plaintiff's contentions as to

the variations of legal status of defendant corpo-

ration or any fiduciary relationship that may have

existed, we will now consider just what the record

shows as to whether or not a transfer of the own-

ership of the trade-mark ever did occur.

The evidence shows that G. T. Mogan, the origi-

nator of the name ^^Willapoint," held and owned

oyster land in Willapa Harbor prior to the incor-

poration of the two farms companies. He was a

promoter and was interested in promoting the pro-

duction and sales of oysters grown in Willapa Har-

bor. He was the organized and controlling stock-

holder of the two farms companies and as such was

the organizer and through the farms companies the

controlling stockholder, in substance, of Willapoint

Oysters, Incorporated. When he organized the

farms companies and conveyed his oyster land to

them he subscribed to all the capital stock and
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while he turned back to the corporations substan-

tial blocks of stock as treasury stock he maintained

control. We find, therefore, three corporations

formed in successive years—1928, 1929 and 1930

—

controlled and directed by one man whose un-

doubted purpose was the promotion of the produc-

tion and sale of oysters produced in Willapa Har-

bor.

It is clear that he originated the name ^^Willa-

point" to be used in connection with the sale of

oysters. While the evidence is vague it would ap-

pear that he placed a substantial value upon it as a

trade-mark or brand name. The minutes of the

farms companies show no transfer of title or right

of use from Mr. Mogan to the farms companies.

Were it not for the fact that when Mr. Mogan
sold his stock and resigned as an officer and direc-

tor of the three companies in June, 1942, he made

no claim then or later of any kind to the ownership

of the trade-mark we might wonder if he or his

heirs did not still claim some interest. In any event,

for the purpose of this litigation, the record estab-

lishes no claim of interest on behalf of Mr. Mogan.

In November, 1930, Mr. Mogan, as president of

the farms companies, filed with the Commissioner

of Patents a petition and power of attorney de-

claring under oath that the trade-mark was owned

by the farms companies and appointing James E.

Sproll as attorney to prosecute applications for

registration. This sworn declaration would indi-

cate that Mr. Mogan had transferred his interest

in the name '"Willapoint" to the farms companies

although there is no instrument, writing or entry
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in the minutes of the farms companies appearing

in evidence to establish any transfer of interest

from Mr. Mogan.

After Mr. SproU was advised that the Patent

Office refused registration of the trade-mark be-

cause of joint ownership Mr. Mogan in November,

1931, a year later, executed a sworn substitute dec-

laration as a part of an attempted amendment of

the original application for registration wherein

he stated that Willapa Oyster Farms, Incorporated,

was the owner of the trade-mark. Here again we
find evidence of a transfer in ownership or inter-

est without there appearing in the record any

instrument, writing or corporate minute entry

establishing such transfer.

The substitute declaration and attempted amend-

ment filed in November, 1931, was refused by the

Patent Office because it was not shown that Willapa

Oyster Farms, Inc., had the exclusive use of the

trade-mark.

Thereafter, in November, 1932, a second substi-

tute declaration was made in an attempt to further

amend the original application for registration. In

the absence of Mr. Mogan and at the request of

Mr. Sproll, Mrs. Steinhaus, as Secretary-Treasurer

of defendant, executed a sworn declaration, in part

as follows: ^Hhat she believes said corporation is

the owner of the trade-mark sought to be registered

;

that no other person, firm, corporation, or associa-

tion, to the best of her knowledge and belief, has

the right to use said trade-mark in the United

States."
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Once more, for the third time, there is indication

of transfer of ownership of the trade-mark without

there appearing in the record any instrument, writ-

ing or corporate minute entry establishing such

transfer.

When the Patent Office advised Mr. SproU that

the second proposed amendment would not be ac-

cepted and that if Willapoint Oysters, Incorpo-

rated, was then the sole owner, registration could

be effected by means of a complete new applica-

tion, a new application for registration was pre-

pared in January, 1933, and filed in the Patent

Office February 7, 1933. On that occasion Mrs.

Steinhaus, as Secretary-Treasurer of Willapoint

Oysters, Incorporated, executed a sworn declaration

containing, in part, a stateroent of ownership by

defendant corporation identical to that set forth in

the sworn declaration filed in connection with the

amendment attempted in November, 1932. This

sworn declaration of ownership was made by Mrs.

Steinhaus at the request of Mr. Mogan. Why Mr.

Mogan did not make the declaration himself does

not appear but having requested Mrs. Steinhaus to

sign the declaration it seems only reasonable to

assume, without some positive showing otherwise,

that he was aware of the contents of the sworn

declaration and concurred in its correctness. And

assuming that the action taken by Mrs. Steinhaus,

ostensibly on behalf of defendant corporation, was

without proper authorization of the directors, that

fact in itself would not detract from the truthful-

ness or accuracy of the statement made.
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The foregoing review of the evidence as to the

efforts made in securing registration of the trade-

mark *^ Willapoint'' establishes that Mr. Mogan, the

promoter of the three corporations, the originator

of the name ^^ Willapoint" and the controlling stock-

holder, directly and indirectly, of all three corpo-

rations, was primarily interested in securing regis-

tration of the trade-mark in the Patent Office and

apparently was only secondarily interested as to

which corporation or corporations might have own-

ership. As far as the controlling stockholder was

concerned he was willing and presumably agreed,

as indicated by his participation in the registra-

tion proceedings—first, to joint ownership by both

farms companies; second, to ownership by Willapa

Oyster Farms with right of use to Bay Point Oys-

ter Farms; and finally, to exclusive ownership by

the defendant corporation.

Assuming, as we have, that plaintiff's ownership

in the trade-mark, as between plaintiff and defend-

ant, was established by first use of the trade-mark

in October, 1930, has that ownership been trans-

ferred to defendant? Recognizing that the regis-

tration of the trade-mark by defendant does not

establish of itself ownership thereof, evidence ap-

pearing in the course of the proceedings to secure

registration definitely indicates that Mr. Mogan
intended that a transfer of ownership to defendant

take place. A transfer of ownership of a trade-

mark need not be in writing. The lack of an instru-

ment of transfer is not inconsistent with the course

of conduct pursued by Mr. Mogan in conveying any
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interest he had in the trade-mark as originator of

the name to the two farms companies nor inconsist-

ent with the course of conduct pursued by the

farms companies in determining their interest in

the trade-mark as between themselves. The record

and minutes are devoid of any specific instruments,

writings or corporate minute entries relating to

transfers, licenses or other rights of user. Why
should we not accept evidence of Mr. Mogan's in-

tention as evidence of transfer of ownership by the

farms companies to defendant in the absence of any

positive evidence to the contrary? If we do not do

so we are left entirely to speculation as to what

the intention and the interests of the corporations

were as to the trade-mark. The court does not be-

lieve the law permits of speculation as an alternate

course under such circumstances.

As to any contention that the transfer of the

ownership of the trade-mark was not authorized

by resolution or action of the board of directors of

plaintiff corporation it is sufficient to state that the

conduct of the directors and officers in failing to

object, investigate or otherwise oppose or question

the transfer of ownership or issuance of registra-

tion of trade-mark to defendant corporation after

the directors of all three corporations were advised

of the issuance of the registration of trade-mark at

a joint meeting of the directors of the three corpo-

rations in December, 1933, would constitute a rati-

fication of the act of transfer. As stated, Mr.

Mogan was the promoter and, in effect, the con-

trolling stockholder in all three corporations during
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the early years when any rights in the ownership

or use of the trade-mark were created and there

is no evidence that he at any time acted other than

in good faith as an officer and stockholder of all

three corporations.

As to plaintiff's contentions as to the legal status

of the three corporations here involved and rights

of user of the trade-mark resulting from the man-

ner in which the corporations were organized and

operated, it is the opinion of the court that

:

(1) Defendant corporation w^as a de facto cor-

poration if not a de jure corporation at all times

material to this litigation and therefore acquired

title as a legal entity to the trade-mark here in-

volved prior to the issuance of the registration of

the trade-mark by the United States Patent Office.

(2) While the three corporations here involved

carried on their business prior to May or June,

1950, in close cooperation, with common officers and

directors and with joint meetings of boards of di-

rectors, such conduct or method of operation was

consistent with the individual purposes of the three

corporations and did not serve to divest any one

of the three of its legal entity or bring into exist-

ence a legal entity apart from the three corpora-

tions.

(3) Ownership of the trade-mark '^Willapoint"

having vested by transfer in defendant corporation

prior to the issuance of the registration of trade-

mark by the United States Patent Office the man-
ner and method of operation of the three corpora-
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tions having been jointly decided and agreed upon

over a long period of years by said corporations

did not result in or create any right of user of the

trade-mark in plaintiff corporation or divest de-

fendant corporation of its complete ownership of

the trade-mark.

It is the court's finding, therefore, that there was

a transfer of ownership of the trade-mark from

plaintiff to defendant prior to the issuance of the

registration of trade-mark by the Patent Office and

that ownership of said trade-mark is still held by

defendant.

Upon notice, findings of fact, conclusions of law

and appropriate orders consistent with the fore-

going memorandum, may be presented.

Dated June 4, 1952.

/s/ WILLIAM J. LINDBERG,
United States District Judge.

[Endorsed] : Filed June 4, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause came on for trial on the 16th day of

October, 1951, before the Honorable William J.

Lindberg, one of the judges of the above-entitled

court, sitting without a jury, upon plaintiff's com-
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plaint, answer and cross-complaint of defendant,

Willapoint Oysters, Incorporated, answer of the

remaining defendants, and plaintiff ^s reply and

answer to answer and cross-complaint of defend-

ant, Willapoint Oysters, Incorporated
;

plaintiff

appearing by its attorneys, Robert W. Beach and

Alfred H. Lundin; defendant, Willapoint Oysters,

Incorporated, appearing by its attorneys, Orville

C. Hatch, Jr., and G. Wright Arnold; defendants,

Ward C. Kumm and wife, Orville C. Hatch, Jr.,

and wife, and George S. Cook and wife, and the

co-partnership of Kumm, Hatch & Cook, appearing

by their attorney, Clinton H. Hartson; evidence

having been offered by the plaintiff; plaintiff hav-

ing rested; defendants. Ward C. Kumm and wife,

Orville C. Hatch, Jr., and wife, George S. Cook and

wife, and the co-partnership of Kumm, Hatch &
Cook, having moved the court for an order dismiss-

ing said action as to them on the ground and for

the reason that the evidence adduced on behalf of

plaintiff was not sufficient to justify recovery

against said defendants, said motion having been

granted; evidence having been offered by the de-

fendant, Willapoint Oysters, Incorporated, and

such defendant having rested; the court having

taken the matter under advisement; both plaintiff

and defendant, Willapoint Oysters, Incorporated,

hereinafter referred to as ^^ Defendant," having

filed briefs, and the court having considered the

same and the evidence, and having listened to oral

argument of counsel, and having made and filed its
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rQemorandum decision herein, and being fully ad-

vised in the premises, now makes the following

Findings of F,act

I.

This action involves the ownership and right to

use a certain trade-mark ^^Willapoint" for canned

raw oysters and canned cooked oysters, which trade-

mark was registered in the United States Patent

Office under an application filed February 7, 1933,

and which registration was granted on July 11,

1933, pursuant to the Act of February 20, 1905,

under Certificate No. 304,644, Trade-Mark Records

of the United States Patent Office; that by virtue

of such registration this court has jurisdiction of

this action.

II.

Plaintiff is a corporation organized and existing

under the laws of the State of Washington, main-

taining an office at Seattle, Washington.

III.

Defendant is now a valid and existing corpora-

tion founded upon articles of incorporation filed

on October 27, 1930, in the office of the Secretary

of State of the State of Washington.

IV.

That Gr. T. Mogan, now deceased, was the owner

of oyster land in Willapa Harbor district before

the incorporation of any of the companies herein-

after mentioned. He was apparently a very active
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business man as well as a promoter. He originated

the trade-name of ^^ Willapoint" as a name to be

used in connection with the sale of oysters. He was

very active in the formation of all three companies

hereinafter named and had a controlling interest in

Bay Point Oyster Farms at the time of its original

incorporation and for some time thereafter. While

his interest in all three companies was not at all

times such as to give him voting control interest in

all three companies he was imquestionably the most

active promoter of all three companies and was the

individual to whom the various directors and stock-

holders of all three companies looked for guidance

and from a practical standpoint was in control of

all three companies from the beginning of opera-

tions until about 1942. Mr. Mogan was the prime

mover in the incorporation of Bay Point Oyster

Farms in 1928, of Willapa Oyster Farms in 1929,

and of Willapoint Oysters, Incorporated, on Octo-

ber 27, 1930.

V.

Plaintiff corporation was the first to use the

trade-mark ^'Willapoint'' on canned oysters in

October, 1930.

VI.

Neither the minutes of plaintiff corporation nor

of Willapa Oysters Farms nor of defendant corpo-

ration nor any instrument in writing in the record

show directly any transfer of title or right to use

either the trade-name '^Willapoint" or the trade-

mark '^ Willapoint."
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VII.

The minute book of plaintiff shows the following

resolution adopted in October, 1930:

^^ Resolution

'* Whereas, it is desirable to use every method

within our power to increase the economy in har-

vesting, canning, transporting, and marketing oys-

ters and pooling equipment, properties, and facili-

ties useful therein,

^^Whereas, it is desirable to advertise the trade-

name ^Willapoint' as a brand for oysters in secur-

ing a leading position in the industry,

^^It is Therefore Resolved, that the Bay Point

Oyster Farms, Inc., join with the Willapa Oyster

Farms, Inc., and G. T. Mogan, doing business as

the Willapa Development Company and others have

a close community of interests in the formation of

a subsidiary corporation to be known as Willa-

point Oysters, Inc.,

^^That the purpose of said Willapoint Oysters,

Inc., is to facilitate the economical harvesting, and

the efficient opening, canning, advertising, and mar-

keting of the oyster crops of the said organizers,

^'It Is Therefore Resolved, that the Willapoint

Oysters, Inc., be organized with a capital stock of

$50,000.00 by said parties, that assets consisting of

real estate, improvements, boats, 'Willapoint' and

^Willapat,' the storage grounds on the Palix River

and any other assets desirable for carrying out the

objects of the said concern be transferred to said
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corporation by the present owners thereof at their

fair and reasonable values.

^^GERARD T. MOGAN,

'^E. B. MILLER,

^^STANLEY W. STAATZ,

^^JOHN SWANES,
^^TREVOR KINGAID,

'' Directors of Bay Point

Oyster Farms, Inc.''

The minutes of Willapa Oyster Farms, Inc., show

the adoption of an identical resolution.

The minute book of plaintiff shows the follow-

ing:

'^Resolution for Purchase of 180 Shares of

Willapoint Oysters, Inc., at $100.00 Each.

*'Whereas: The Bay Point Oyster Farms, Inc.,

should have a substantial investment in the market-

ing agency of its product.

*' Whereas: A resolution dated October 27th,

1930, signed by the directors and attached to the

minute book herein, provided for the transfer of

certain assets to the Willapoint Oysters, Inc., at

their fair and reasonable value.

*'It is hereby resolved that the Corporation pur-

chase 180 shares of the Willapoint Oysters, Inc., at

a price of $100.00 each. This subscription to be

paid in full as per the schedule following:
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''Residence 1,076.99

Water & Sewerage System 343.91

Loading Platform, etc 237.68

Oil House 107.99

Elevator 161.41

Heating Plant 77.89

Refrigeration Bldg 233.37

Refrigeration Equip 235.79

Packing House 439.34

Opening House 432.88

Boat Houses 629.32

Bay Point Station 718.27

Barges & Floats 1,498.89

Boats 762.90

Boats Equip 300.93

Furn. & Fix. Farm 127.59

Equip. Opening House 192.86

Equip. Packing House 154.55

Miscl. Supplies 16.53

Miscl. Equip 423.95

''Total 8,173.04

"Investment account 9,063.83

"Cash 763.13

"Total 18,000.00

"Transfer to take effect as of August 1st, 1932,

subject to acceptance by Willapoint Oysters, Inc.

"Bated this 27th day of October, 1930.

"G. T. MOGAN."

The line at the end of the foregoing resolution

setting forth the date is in typewriting of a lighter
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shade than the body of the resolution, but with ref-

erence to this resolution the following statement

appears under date of July 12, 1932, in the minute

book of Bay Point Oyster Farms

:

^^The Secretary then presented and read to the

meeting a copy of the resolution for the purchase

of One Hundred and Eighty (180) shares in Willa-

point Oysters, Incorporated, at One Hundred Dol-

lars ($100.00) each, in order that the Bay Point

Oyster Farms, Incorporated, might have a substan-

tial investment in the marketing agency of its

product.

''On motion duly made, seconded and unani-

mously carried, it was resolved that the Company
purchase the above-named shares in Willapoint

Oysters, Incorporated.''

The minute book of Willapa Oyster Farms, Inc.,

shows the following::

a-

if

Resolution for Purchase of 200 Shares of

Willapoint Oysters, Inc., at $100.00 Each.

Whereas: The Willapa Oyster Farms, Inc.,

should have a substantial investment in the market-

ing agency of its product.

''Whereas: A resolution dated October 27th,

1930, signed by the directors and attached to the

minute book herein, provided for the transfer of

certain assets to the Willapoint Oysters, Inc., at

their fair and reasonable value.

"It is hereby resolved that the Corporation pur-

chase 200 shares of the Willapoint Oysters, Inc., at

a price of $100.00 each. This subscription to be

paid in full as per the schedule following

:
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a
Residence 1,076.99

Water & Sewerage System 1,031.67

Loading Platform 713.02

Oil House 104.62

Elevator 485.81

Heating Plant 233.65

Refrigeration Bldg 700.05

Refrigeration Equip 707.36

Packing House 1,317.98

Opening House 1,298.64

Boat Houses 629.32

Bay Point Station 718.26

Barges & Floats 1,498.90

Boats 762.90

Boats Equip 300.94

Furn. & Fix. Farm 382.73

Equip. Opening House 578.58

Equip. Packing House 463.65

Miscl. Supplies 49.62

Miscl. Equip 423.95

ii

"Total 13,478.64

Investment Account 6,509.96

Cash 11.40

"Total 20,000.00

"Transfer to take effect as of August 1st, 1932,

subject to acceptance by Willapoint Oysters, Inc.

"Dated this 27th day of October, 1930.

"G. T. MOGAN."



vs, Willapoint Oysters, Inc., etc. (>0

The line at the end of the foregoing resolution

setting forth the date is in typewriting of a lighter

shade than the body of the resolution, but with ref-

erence to this resolution the following statement

appears under date of July 19, 1932, in the minute

book of Willapa Oyster Farms, Inc.

:

^'The Secretary then presented and read to the

meeting a copy of the Resolution for the purchase

of Two Hundred (200) shares in Willapoint Oys-

ters, Incorporated, at One Hundred Dollars

($100.00) each, in order that the Willapa Oyster

Farms, Incorporated, might have a substantial in-

vestment in the marketing agency of its product.

*^0n motion duly made, seconded and unani-

mously carried, it was resolved that the Company
purchase the above-named shares in Willapoint

Oysters, Incorporated."

The minute book of defendant corporation con-

tains the following:

'*Willapoint Oysters, Incorporated,

826 Republic Building,

Seattle, Washington.

^'Minutes of Meeting of the Directors.

^^A meeting of the Directors and Trustees of Wil-

lapoint Oysters, Incorporated, was held at the

offices of the Company at 826 Republic Building,

Seattle, Washington, on July 26th, 1932, at 2:00

p.m.

''At this meeting the offer of the Bay Point

Oyster Farms, Incorporated, of sundry equipment

valued at $8,173.04, advances in the amount of
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$9,063.83, and cash in the sum of $763.13, all in full

payment for One Hundred and Eighty (1800)*

shares of stock of a par value of $100.00* each in

Willapoint Oysters, Incorporated;

'^Also:

''the offer of the Willapa Oyster Farms, Incor-

porated, of equipment valued at $13,478.64, ad-

vances in the amount of $6,509.96, and cash in the

sum of $11.40, in full payment for Two Hundred

(2009)* shares of stock of the par value of $100.00*

each, in Willapoint Oysters, Incorporated

;

^'Also:

''the offer of Gerard T. Mogan to transfer what

is known as the Rockey Tract, and the westerly

15414 feet of what is known as the Bush Tract,

and Oyster Bed "B" 129, consisting of 7.49 acres*;

in full payment for Thirty (300) shares of stock of

the par value of $10(D.OO each in Willapoint Oysters,

Incorporated

;

"were duly considered.

"It was moved, seconded and unanimously voted

that said offers be accepted and that the necessary

transfers of the properties and shares be made.

"There being no further business to be trans-

acted, the meeting was then adjourned.

"G. T. MOGAN,

"I. L. STEINHAUS."

*Changes appearing in the resolution as they ap-

peared in the original minutes in pencil.
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VIII.

There is no evidence in the record of any instru-

ment in writing or corporate minute entry convey-

ing in specific terms the trade-mark ^^ Willapoint''

from plaintiff to defendant nor are there any en-

tries in the minutes of Bay Point Oyster Farms,

Willapa Oyster Farms or Willapoint Oysters, In-

corporated, specifically designating, acknowledging

or otherwise specifically referring to a conveyance

of the trade-mark ^^Willapoint" from plaintiff to

defendant.

IX.

That in November, 1930, Mr. G. T. Mogan, as

president of the plaintiff corporation and Willapa

Oyster Farms, executed and filed with the Com-
missioner of Patents a petition and power of attor-

ney declaring under oath that he believed the trade-

mark was owned by the two farms companies and

appointing Mr. James E. SproU as attorney to

prosecute that application for registration. This

sworn statement would indicate that Mr. Mogan
had transferred his interest in the name ^* Willa-

point" to the two farms companies although there

is no instrument, writing or entry in the minutes

of either of the farms companies appearing in evi-

dence to establish any transfer of interest from Mr.

Mogan. Upon being advised that the patent office

refused registration of the trade-mark because there

is no provision in the Trade-Mark Act for the

registration of a mark to joint owners Mr. Mogan
in November, 1931, a year later, executed a sworn

substitute declaration as a part of an attempted
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amendment of the original application for regis-

tration, wherein he stated that he believed Willapa

Oyster Farms, Inc., was the owner of the trade-

mark and that, excepting its associate corporation,

Bay Point Oyster Farms, no one else had the right

to use it. Here again appears evidence of a trans-

fer in ownership or interest without there appear-

ing in the record any instrument, writing or corpo-

rate minute entry establising such transfer.

The substitute declaration and attempted amend-

ment filed in November, 1931, was refused by the

Patent Office on the ground that there can be no

divided interest in a trade-mark application and

the substitute declaration showed that Willapa

Oyster Farms had not had the exclusive use of the

trade-mark. Thereafter, in November, 1932, a sec-

ond substitute declaration was made for registra-

tion of the trade-mark ^^Willapoint" in the name

of defendant. In the absence of Mr. Mogan and at

the request of Mr. SproU, Mrs. Steinhaus, as secre-

tary-treasurer of defendant, executed a sworn dec-

laration, in part, as follows:

'Hhat she believes said corporation is the

owner of the trade-mark sought to be regis-

tered; that no other person, firm, corporation

or association, to the best of her knowledge and

belief, has the right to use said trade-mark in

the United States * * *''

Registration of the trade-mark as a result of the

last application was again refused, the Examiner

stating:



vs. Willapoint Oysters, Inc.^ etc, 69

^^If Willapoint Oysters, Incorporated, is now
the sole owner of the trade-mark, it appears

that registration could be effected by means of

a complete new application. The drawing in

the present case conld be transferred to the

new application if desired."

Here again we find some indication of transfer of

ownership of the trade-mark without there appear-

ing in the record any instrument, writing or corpo-

rate minute entry establishing such transfer. Later

a new application for registration was prepared in

January, 1933, and filed in the patent office for the

registration of the trade-mark in the name of the

defendant. Mrs. Steinhaus signed the declaration

of this application as secretary-treasurer of Willa-

point Oysters, Incorporated, in the same language

as the portion of the second substitute declaration

quoted above, and there is evidence in the record

to the effect that such declaration as to belief of

ownership was made by Mrs. Steinhaus at the re-

quest of Mr. G. T. Mogan. Registration was com-

pleted on July 11, 1933.

X.

None of the three corporations took any specific

corporate action with regard to either the first or

second application for registration of the trade-

mark. The minutes of the joint meeting of the

Boards of Directors of the Bay Point Oyster Farms,

Inc.; Willapa Oyster Farms, Inc., and Willapoint

Oysters, Inc., held on December 9, 1933, contains

this statement: ^^ Trade name has been patented
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and we have the certificate." Such statement con-

tains no explanation as to whom the word ^^we"

referred to in such statement.

XI.

G. T. Mogan, who was the promoter of all three

corporations, the originator of the name ^^Willa-

point" and the guiding stockholder of all three

corporations, was primarily interested in securing

registration of the trade-mark in the Patent Office

and apparently was only secondarily interested as to

which corporation or corporations might have own-

ership of the trade-mark. As far as Mr. Mogan was

concerned he was willing and presumably agreed,

as indicated by his participation in the registration

proceedings—first, to joint ownership by both farms

companies ; second, to ownership by Willapa Oyster

Farms with right of use to Bay Point Oyster

Farms; and finally, to exclusive ownership by the

defendant corporation.

XII.

From the time of the formation of the first of

the three corporations in 1928 until 1942, when he

retired from all connection with the several corpo-

rations herein involved, G. T. Mogan was, so far

as the evidence shows, endeavoring and working in

good faith for the establishment of a successful

oyster business within the scope of the corporations

he helped organize. During most, if not all, of such

times he was actively concerned with and working

in the oyster business. While most of the corporate

actions were taken at meetings of the directors of
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all three corporations, meeting simultaneously, as

evidenced by joint minutes of the directors, there

is no evidence that either Mr. Mogan or any officer

or other stockholder in any of the three corpora-

tions concealed or attempted to conceal any action

theretofore taken or contemplated to be taken from

the other directors or stockholders.

XIII.

While there is no positive evidence in the record

either that the board of directors of any of these

three corporations or the stockholders of any of

these three corporations had any direct or positive

knowledge of the above-outlined efforts towards

securing registration of the trade-mark in the name
of defendant corporation the court finds as a fact

on the basis of the preceding findings that such

trade-mark, as w^ell as the physical and other assets

of Bay Point Oyster Farms, Willapa Oyster Farms
and Mogan mentioned in the resolutions set forth

in Finding numbered VII herein, were transferred

to and became the property of defendant corpora-

tion at some time prior to the actual registration

thereof in the name of the defendant. The court

further finds as a fact that because of the relation-

ship of all the parties involved, including the direc-

tors of the three corporations and the stockholders

of the three corporations, that all of such parties

either had knowledge or may reasonably be pre-

sumed to have had knowledge of such transfer of

ownership of the trade-mark to and in defendant

corporation, and made no objection thereto, nor did



72 Bay Point Oyster Farms^ etc.

they make any effort to investigate, oppose or ques-

tion the transfer of ownership or issuance of regis-

tration of the trade-mark to defendant until shortly

before the institution of the above-entitled action.

XIV.
The articles of incorporation of defendant corpo-

ration were signed on October 22, 1930, and re-

corded in the office of the Secretary of State of the

State of Washington on October 27, 1930. Three

directors were provided for in such articles to

manage the affairs of the corporation during the

first six months of its existence. The first stock was

issued on August 1, 1932. The first stockholders'

meeting of defendant corporation was held on July

16, 1946. Thereafter stockholders' meetings were

held and the incidents usual to corporate organiza-

tion and management have taken place. The de-

fendant corporation was a defacto corporation if

not a de jure corporation and as such was author-

ized to receive and own such property as the trade-

mark herein involved. While Bay Point Oyster

Farms, Willapa Oyster Farms and Willapoint Oys-

ters, Incorporated, carried on their business prior

to May or June, 1950, in close cooperation, with

common officers and overlapping directors, and

with many joint meetings of boards of directors,

such conduct or method of operation was consistent

with the individual purposes of the three corpora-

tions and did not serve to divest anyone of the three

of its legal entity or bring into existence a legal

entity apart from the three corporations.
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XV.
That beginning in 1931, at least by November of

that year, defendant, with plaintiff's full knowl-

edge, did for many years solely and exclusively use

said trade-mark by displaying the same on labels

attached to cans containing oysters and oyster prod-

ucts, and by displaying the same on cartons and

containers, and extensively advertising its products

;

and that the trade-mark ^^Willapoint" has long

meant canned oysters and other seafood products

sold by the defendant and no other products, and

in so doing defendant has acquired a valuable repu-

tation and good will; that with the full knowledge

of defendant's use of the trade-mark registered in

the United States Patent Office as aforesaid, and

with the intent of trading upon the reputation and

good will of the defendant, and of passing off its

goods as and for the goods sold by the defendant,

plaintiff, within the Western District of Washing-

ton, Northern Division, and within the City of

Seattle, and elsewhere, has used and is now using

the trade-mark ^'Willapoint" by affixing the same

to a label placed on canned oysters being sold by

the plaintiff, in direct competition with the canned

oysters being sold by the defendant under its trade-

mark and label.

XVI.

That the trade-mark and labels being used by

the plaintiff are essentially duplicates of the trade-

mark and labels used by the defendant and are

counterfeit copies and direct imitations of the

trade-mark and labels used and owned by the de-
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fendant; that the labels being used by plaintiff are

so similar in type, color scheme, picture arrange-

ment, and other details, that an ordinary purchaser

could not distinguish between such labels, thereby

resulting in confusion in the trade, and that the

action of plaintiff in placing such labels on cans

of oysters is unfair competition as well as an in-

fringement of defendant's registered trade-mark.

XVII.

That the defendant has suffered substantial dam-

age and injury by reason of the aforesaid acts of

the plaintiff, and the plaintiff has realized from

said acts substantial profits, benefits and advan-

tages.

Conclusions of Law

From the foregoing facts, the court concludes:

I.

That plaintiff is not entitled to any relief under

its complaint herein and that such complaint should

be dismissed with prejudice as to all defendants.

II.

That United States Trade-Mark Registration

No. 304,644, granted to defendant is good and valid

in law and the registration and trade-mark cov-

ered thereby are the exclusive property of the de-

fendant.

III.

That plaintiff, by its use of said trade-mark and

label has infringed defendant's registration and has

unfairly competed with defendant; that there is no
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just reason for delay and that a final judgment

upon all the issues in this cause, save and except the

issue of the amount of profits, damages and costs

to be awarded Willapoint Oysters, Incorporated,

should be entered at this time.

IV.

That plaintiff, its officers, agents, employees, at-

torneys and privies, should be permanently enjoined

from employing the term ^'Willapoint," directly

or indirectly, in connection with the sale of oysters

and seafood products, and specifically of canned

and steamed oysters, and from marketing said

products, or any of them, in containers having

thereon the term '^ Willapoint," and should like-

wise be perpetually enjoined from passing off goods

manufactured by, originating from, or distributed

by plaintiff as or for the goods of defendant, and

from infringing defendant's registered trade-mark,

or from competing unfairly with defendant by

using the labels now being used by the plaintiff.

V.

That defendant is entitled to a decree directing

that all labels, signs, prints, packages, wrappers,

receptacles and advertisements in the possession of

or within the control of the plaintiff, bearing the

registered trade-mark '^Willapoint" or any repro-

duction, counterfeit copy or imitation thereof, and

all plates, moulds, matrices and other means of

making the same, be forthwith delivered to the

United States Marshal and by him destroyed.
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VI.

That defendant is entitled to recover from the

plaintiff the profits, gains and advantages which

the plaintiff has derived, received and made, or

which may have accrued to it from the sales made

by the plaintiff of canned oysters and oyster prod-

ucts under the trade-mark ^^Willapoint," and any

and all damages which defendant has sustained

or will sustain by reason of plaintiff's infringement,

and that the trial of the above-entitled action for

the purpose of having a hearing for determination

of the amount thereof shall be set by the court upon

motion of the defendant, the court specifically re-

serving jurisdiction for such purpose.

VII.

That the individual defendants and the partner-

ship of Kumm, Hatch & Cook, and the defendant,

Willapoint Oysters, Incorporated, and each of them,

are entitled to recover their costs and disbursements

herein to be taxed.

VIII.

That the decree to be entered herein should be

certified by the court to the Commissioner of Pat-

ents.

Let judgment be entered accordingly.

Done in Open Court this 11th day of July, 1952.

/s/ WILLIAM J. LINDBERG,
United States District Judge.

[Endorsed] : Filed July 11, 1952.
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United States District Court, Western District of

Washington, Northern Division

No. 2815

BAY POINT OYSTER FARMS, a Corporation,

Plaintiff,

vs.

WILLAPOINT OYSTERS, INCORPORATED, a

Corporation; WARD C. KUMM and VIVIAN
M. KUMM, His Wife, a Marital Community;

ORVILLE C. HATCH, JR., and VIRGINIA
B. HATCH, His Wife, a Marital Community;

GEORGE S. COOK and SHIRLEY MAE
COOK, His Wife, a Marital Community; and

KUMM, HATCH & COOK, a Partnership,

Defendants.

DECREE

This cause came on for trial on the 16th day of

October, 1951, before the Honorable William J.

Lindberg, one of the judges of the above-entitled

court, sitting without a jury, upon plaintiff's com-

plaint, answer and cross-complaint of defendant,

Willapoint Oysters, Incorporated, answer of the

remaining defendants, and plaintiff's reply and

answer to answer and cross-complaint of defendant,

Willapoint Oysters, Incorporated; plaintiff appear-

ing by its attorneys, Robert W. Beach and Alfred

H. Lundin; defendant, Willapoint Oysters, Incor-

porated, appearing by its attorneys, Orville C.

Hatch, Jr., and G. Wright Arnold; defendants,

Ward C. Kumm and wife, Orville C. Hatch, Jr.,
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and wife, and George S. Cook and wife, and the co-

partnership of Kumm, Hatch & Cook, appearing

by their attorney, Clinton H. Hartson; evidence

having been offered by the plaintiff; plaintiff hav-

ing rested; defendants. Ward C. Kumm and wife,

Orville C. Hatch, Jr., and wife, George S. Cook

and wife, and the copartnership of Kumm, Hatch

& Cook, having moved the court for an order dis-

missing said action as to them on the ground and

for the reason that the evidence adduced on behalf

of plaintiff was not sufficient to justify recovery

against said defendants, said motion having been

granted; evidence having been offered by the de-

fendant, Willapoint Oysters, Incorporated, and such

defendant having rested; the court having taken

the matter under advisement; both plaintiff and

defendant, Willapoint Oysters, Incorporated, here-

inafter referred to as ''defendant," having filed

briefs, and the court having considered the same

and the evidence, and having listened to oral argu-

ment of counsel, and having made and filed its

memoradum decision herein, and having heretofore

rendered its Findings of Fact and Conclusions of

Law, and being fully advised in the premises.

It Is Hereby Ordered, Adjudged and Decreed:

(1) That plaintiff's alleged cause of action

against the defendants, and each of them, be and

the same is hereby dismissed, with prejudice.

(2) That defendant, Willapoint Oysters, Incor-

porated, is the owner of United States Trade-Mark

Registration No. 304,644 ; that the same is good and
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valid in law; and that the registration and trade-

mark covered thereby are the sole and exclusive

property of such defendant.

(3) That plaintiff, its officers, agents, employees,

attorneys and privies be and they are hereby perma-

nently enjoined from employing the term ^* Willa-

point" directly or indirectly, in connection with the

sale of oysters and seafood products, and specifi-

cally of canned and steamed oysters, and from

marketing said products, or any of them, in con-

tainers having thereon the term '^Willapoint," and

that said plaintiff, its officers, agents, employees,

attorneys and privies be and they are likewise per-

petually enjoined from passing off goods manu-

factured by, originating from, or distributed by

plaintiff as and for the goods of defendant and

from infringing defendant's registered trade-mark

or from competing unfairly with defendant by using

the labels now being used by plaintiff.

(4) That plaintiff be and it is hereby directed

to forthwith deliver to the United States Marshal

all labels, signs, prints, packages, wrappers, recep-

tacles and advertisements in its possession or within

its control bearing the registered trade-mark

*' Willapoint," or any reproduction, counterfeit

copy or imitation thereof, and all plates, moulds,

matrices and other means of making the same, and

that said United States Marshal be and he is hereby

directed to destroy the same.

(5) That the defendant, Willapoint Oysters, In-

corporated, recover from the plaintiff the profits,
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gains and advantages which the plaintiff has de-

rived, received and made, or which may have ac-

crued to it from sales made by the plaintiff of

canned oysters and oyster products under the trade-

mark ^^Willapoint," and any and all damages which

defendant, Willapoint Oysters, Incorporated, has

sustained or will sustain by reason of plaintiff's

infringement and unfair competition, and its costs

and disbursements in this suit ; and that the trial of

the above-entitled action for the purpose of having

a hearing for determination of the amount thereof

shall be set by the court upon motion of the defend-

ant, the court specifically reserving jurisdiction for

such purpose.

(6) That the individual defendants and the part-

nership of Kumm, Hatch & Cook, and each of

them, recover from plaintiff their respective costs

and disbursements in this suit to be taxed by the

Clerk, and that said defendants have execution

therefor against the said plaintiff.

(7) That this decree is made pursuant to the

terms of Rule 54 (b), and the court having found

that there is no just reason for delay, and having

expressly directed the entry of judgment, it is

ordered that this judgment shall, in all respects, be

final except for the determination of the profits,

damages and costs as hereinbefore provided.

(8) The Clerk of the court is directed to trans-

mit certified copies of this judgment to the Com-

missioner of Patents of the United States Patent

Office, and the Commissioner is requested to make
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appropriate entry in the records of that office in

pending proceedings therein.

Done in Open Court this 11th day of July, 1952.

/s/ WILLIAM J. LINDBERG,
United States District Judge.

[Endorsed] : Piled July 11, 1952.

[Title of District Court and Cause.]

MOTION TO REVISE FINDINGS

Under Rule 52(b) of the Federal Rules of Civil

Procedure Plaintiff moves that the Court make the

following additional findings of fact for the reasons

stated with respect to each.

A.

There is no evidence that the name ^'Willa-

point'' was ever used by G. T. Mogan as a

trade-mark on or in connection with the sale

of oysters or other merchandise, or that such

name was ever used on behalf of the individual

Mogan on or in connection with the sale of

oysters or other merchandise.

On page 2 of the Court's findings and conclusions

opposite the lines numbered 14 and 15, it is stated

that the Court '^ having made and filed its memo-
randum decision herein." In that memorandum
decision at the bottom of page 2 and top of page

3 appears the statement.
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**It is the court's finding therefore that the

originator of the trade name ^Willapoint' as

a trade-mark in the sale of oysters was G. T.

Mogan/'

There is no evidence that Mr. Mogan as an in-

dividual ever used the name ^^Willapoint" on or in

connection with the sale of oysters or that such

name was ever used as a trade-mark on his behalf.

It is believed that the Court did not intend to

make a finding contrary to the foregoing proposed

finding, but in the statement from his memoradum

opinion quoted above and referred to in the formal

findings document, an erroneous thought is sug-

gested which it is believed can only be cured by a

positive finding along the lines proposed above.

B.

The record does not establish that Mr. Mogan

ever made any personal claim of ownership

of the name '^Willapoinf as a trade-mark on

his own behalf.

At the top of page 7 of the Court's ''Memoran-

dum Decision'' to which reference is made at the

middle of page 2 of the formal findings of fact

appears the statement,

''Were it not for the fact that when Mr. Mogan

sold his stock and resigned as an officer and

director of the three companies in June, 1942,

he made no claim then or later of any kind to

the ownership of the trade-mark, we might

wonder if he or his heirs did not still claim

some interest."
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The inference from this statement is from the use

of the word ^^ still" that at some time Mr. Mogan
did claim ownership of the word ^^ Willapoint" as

a trade-mark, whereas there is no proof of any

such claim at any time. Since the Court has, by

inference at least, approved all the statements in

its memorandum opinion not specifically modified

in the formal findings of fact, it is submitted that

a positive finding to the above effect should be in-

corporated in the formal findings to avoid any mis-

interpretation of the statement in finding IX ap-

pearing opposite lines 18 to 24, inclusive, as follows

:

^^This sworn statement would indicate that Mr.

Mogan had transferred his interest in the name
^Willapoint' to the two farms companies al-

though there is no instrument, writing or entry

in the minutes of either of the farms companies

appearing in evidence to establish any transfer

of interest from Mr. Mogan."

C.

About April of 1930 Mr. Mogan ceased to

be the majority stockholder of Bay Point Oyster

Farms ; by September 1, 1930, 766 of the 1500

shares of stock in that company were owned

or had been subscribed by more than two

hundred individuals other than Mr. Mogan ; by

June 9, 1931, Mr. Mogan retained fewer than

539 shares; and by June 14, 1932, Mr. Mogan
retained fewer than 356 shares. On June 9,

1936, Mr. Mogan owned 122^/^ shares; on June

8, 1937, he owned 117% shares; and on July

12, 1938, he owned 1331/2 shares.
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In the Court's original memorandum, opposite

line 13, page 6, the Court referred to Mr. Mogan as

*^ controlling stockholder of the two farms com-

panies," and two lines later referred to Mr. Mogan
as ^'the controlling stockholder, in substance, of

Willapoint Oysters, Incorporated." In the lines

opposite Nos. 19 to 21, inclusive, on that same page,

the Court stated,

^^While he turned back to the corporations sub-

stantial blocks of stock as treasury stock he

maintained control. We find, therefore, three

corporations formed in successive years—1928,

1929 and 1930—controlled and directed by one

man."

Later, on page 9, in the line between Nos. 18 and

19, the Court again referred to Mr. Mogan as "the

controlling stockholder, directly and indirectly, of

all three corporations," and in the line between

Nos. 24 and 25, stated ^^As far as the controlling

stockholder was concerned." Again on page 11, be-

ginning in the line opposite No. 8, the Court stated,

'^As stated, Mr. Mogan was the promoter and,

in effect, the controlling stockholder in all three

corporations during the early years when any

rights in the ownership or use of the trade-

mark were created."

On the contrary, the evidence shows that Mr. Mogan

was not the owner of a majority of the stock at

any time after the origination of the name ''Willa-

point."
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In discussing these statements in the Court's

memorandum in open court, the Court indicated

that he did not have reference to majority stock

interest, and it is true that in the Court's formal

findings of fact on page 10 opposite line numbered

19, he refers to Mr. Mogan as ^^the guiding stock-

holder of all three corporations." It is submitted

that this statement is not sufficient to cure the state-

ments in the Court's memorandum opinion quoted

above, to which the Court has referred at the middle

of page 2 of its findings of fact and conclusions of

law.

In Finding No. 4 the Court stated with reference

to Mr. Mogan,

^'he was very active in the formation of all

three companies hereinafter named and had a

controlling interest in Bay Point Oyster Farms

at the time of its original incorporation and

for some time thereafter. While his interest

in all three companies was not at all times

such as to give him voting control interest, in

all three companies, he was unquestionably the

most active promoter of all three companies

and was the individual to whom the various

directors and stockholders of all three com-

panies looked for guidance, and from a prac-

tical standpoint was in control of all three

companies from the beginning of operations

imtil about 1932."

This statement is very indefinite and equivocal and
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does not correct the errors in the statements in the

Court's memorandum opinion.

In the last-quoted statement from the Court's

memorandum opinion from page 11 Mr. Mogan
is represented as the ^^controlling stockholder in

all three corporations during the early years when
any rights in the ownership or use of the trade-

mark were created. '' Certainly the above statement

from Finding No. IV does not contradict the state-

ment in the Court's memorandum opinion.

The statement in Finding No. IV is not clear

as to whether ^^ stock" interest is intended, or what

the significance of the statement ^^from a practical

standpoint was in control" may be.

Whatever inference may be drawn from the

Court's Finding No. IV, it is submitted that for

the sake of accuracy and to avoid misleading the

appellate court, a definite statement as to Mogan 's

stock ownership in Bay Point Oyster Farms ^^ dur-

ing the early years when any rights in the owner-

ship or use of the trade-mark were created," as

mentioned by the Court, is essential.

The proposed finding above is clearly supported

by unchallenged documentary evidence in the case.

Page 2 of Exhibit A-19 shows that more than

seven hundred fifty shares had been sold by April

of 1930, and that seven hundred sixty-six shares had

been sold by September 1. Entries in the back of

this exhibit show some two hundred fifteen stock

subscribers. See particularly pages 49 to 121.

The minutes of the Bay Point Oyster Farms

stockholders meeting of June 9, 1931, show that
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Mr. Mogan was present at that meeting, and that

all those present owned only five hundred thirty-

nine shares. The minutes of the Bay Point Oyster

Farms stockholders meeting of June 14, 1932, show

that Mr. Mogan was present, and that all those

present at the meeting owned only three hundred

fifty-six shares. Obviously Mr. Mogan owned only

a portion of the shares enumerated in the proposed

finding, but that portion is not stated in the min-

utes of these meetings. Mr. Mogan 's dwindling

stock ownership in Bay Point Oyster Farms is,

however, set forth specifically in the minutes of

later stockholders meetings; for example, in that

of June 9, 1936, the owners of three hundred one

and one-half shares were present, of which Mogan
owned one hundred twenty-two and one-half shares

;

at the meeting of June 8, 1937, stockholders owning

two hundred four and one-half shares were pres-

ent, of w^hich Mogan owned one hundred seventeen

and one-half shares; at the meeting of July 12,

1938, the owners of two hundred three and one-

half shares were present, of which Mr. Mogan
owned one hundred thirty-three and one-half

shares.

Since it is too late for the Court to delete from

his memorandum opinion statements considered to

be improper as to Mr. Mogan being a '^ controlling

stockholder^' as quoted above, the only way in

which the Court can remedy this injustice is to

make a specific finding as to Mr. Mogan 's stock

ownership along the lines of that proposed above.
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D.

There is no evidence in the record of any

assignment by Bay Point Oyster Farms of in-

terest in the trade-mark application filed jointly

in the name of Bay Point Oyster Farms and

Willapa Oyster Farms, nor of any disclaimer

of right, title or interest in such application

or the trade-mark ^^Willapoint."

It is usual where the name of the applicant is

changed in a trade-mark application by deletion of

the name of a party, for such party to execute a

formal written disclaimer, and if the ownership

of an application is changed, the assignment must

be in writing as required by statute. The situation

regarding these points should therefore be the basis

of a finding.

E.

The Board of Directors of Bay Point Oyster

Farms never gave Mr. Mogan special authority

to acquire or dispose of property or assets of

Bay Point Oyster Farms other than the routine

growing and marketing of oysters without

specific authorization by its Board of Directors.

By virtue of the Court's familiarity with the record

and exhibits in the case, it is submitted that he

would be entirely justified in making this finding,

which would be of definite benefit to consideration

of the case by the Court of Appeals, and by making

such a finding considerable study of the record and

exhibits by the Court of Appeals would be obviated.
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F.

In the spring of 1950 Coast Oyster Company,

a corporation then solely owned by Mr. Verne

Hayes, and which also controlled the stock of

Willapa Oyster Farms, purchased sufficient ad-

ditional stock in Willapoint Oysters corpora-

tion to control, in conjunction with Willapa

Oyster Farms, a majority of the stock in that

corporation.

It is submitted that the change in stock ownership

set forth in the above finding is a material factor

which gave rise to the present controversy, and

certainly should be incorporated as a finding.

G.

The first elected directors of Willapoint

Oysters corporation which were properly elected

were so elected on July 28, 1950.

This finding is necessary to supplement the Court's

finding XIV. The first stockholders meeting was

held on July 16, 1946, and at that meeting the stock-

holders purported to elect five directors, whereas

Article II of the bylaws provided that the number

of directors or trustees ^^ shall be three.'' Which

of the five persons elected July 16, 1946, then, were

the directors? It was not until July 28, 1950, that

three directors only were elected in conformity with

the bylaws of the corporation.

H.

On August 4, 1950, new bylaws of Willa-

point Oysters, completely rewritten by Mr.
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Kumm, one director of Willapoint Oysters

and attorney for Mr. Verne Hayes, another di-

rector, were adopted by these two directors over

the dissent of Mr. R. H. Bailey, the third

director of Willapoint Oysters and President

of Bay Point Oyster Farms. The new by-

laws omitted Article VI of the previous by-

laws, which were the first adopted by the cor-

poration, quoted below:

^^VI.

^^The purpose of the organization of Willa-

point Oysters, Inc., is to provide a joint har-

vesting, opening and marketing of the oysters

for the companies holding shares therein. Also

for the purpose of effecting economies in said

operation. It is not organized for profit, but

may in the discretion of the Directors pay a

nominal dividend. The organization is for the

convenience and service it may render to the

constituents, to the companies which are share-

holders therein.''

This finding is necessary to complete the sequence

of acquisition of control by Coast Oyster Company,

first proper election of directors of Willapoint

Oysters corporation, and immediate revision of the

bylaws of the corporation over the opposition

of the President of Bay Point Oyster Farms.

These circumstances should certainly be incorpo-

rated as findings for consideration by the appellate

court.



vs, Willapoint Oysters, Inc, etc, 9.1

I.

Delete from Court's finding IV; between lines

numbered 24 and 27

:

^^and from a practical standpoint was in con-

trol of all three companies from the beginning

of operations until about 1942.''

This statement is incorrect because the minutes of

Willapoint Oysters show that Mr. Lillie was made

general manager in October of 1934. In addition,

the phrase ^^from a practical standpoint was in

control" is ambiguous, because if this refers to

stock control it is in error. If it refers to dictator-

ship of the corporate affairs of the three companies

it is in error, because it was during this period that

there were many joint meetings of boards of

directors. Moreover, when Mr. Lillie was made
general manager his contract provided that

u* * 4f
^YiQ Manager shall have general charge

of the business and of the said corporations

during the term hereof, including the hiring

and discharging of employees, direction of sales,

subject to the authorization and direction of the

Board of Directors of the Willapoint Oysters,

Inc., a corporation."

(Record page 302, lines 19 to 25.)

While at this time there were no proper directors

of Willapoint Oysters, Inc., the business was con-

ducted by the joint boards of directors of the two

farms companies. This agreement with Mr. Lillie
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u* * * made and entered into this 1st day of

October, 1935/'

(Record p. 301, lines 17, 18.)

does not even place ^^ control'' of the business oper-

ation in Mr. Mogan.

Since this statement in the Court's finding is

indefinite, unfounded and inaccurate, it would serve

to mislead the appellate court and should be deleted.

J.

The following portions of the Court's finding IX
should be deleted:

^^This sworn statement would indicate that

Mr. Mogan had transferred his interest in the

name ^* Willapoint" to the two farms companies

although * * *''

(Between lines 18 and 21 of page 9.)

^'Here again appears evidence of a transfer in

ownership or interest ^ * *''

(Lines 2 and 3, page 10.)

^^Here again we find some indication of trans-

fer of ownership of the trade-mark * * *^'

(Lines numbered 29 and 30, page 10.)

''as secretary-treasurer of defendant * * *"

(Line numbered 17 on page 10.)

''as secretary-treasurer of Willapoint Oysters,

Incorporated."

(Lines 4 and 5, page 11.)

The first three statements recite improper con-

clusions of the Court and should be deleted.
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The last two statements are incorrect because at

the time Mrs. Steinhaiis signed such declarations

stock had been issued in Willapoint Oysters corpo-

ration, but there had been no stockholders meeting

and no directors had been elected, so that it was

impossible for any officer to have been elected. Mrs.

Steinhaus was simply Mr. Mogan's secretary and

not even a stockholder of Willapoint Oysters.

There is not even any evidence that the original

trustees to serve for six months had elected Mrs.

Steinhaus as secretary-treasurer, but rather the

testimony was to the contrary that she had simply

been '^appointed'' secretary-treasurer by Mr. Mo-

gan. These statements, therefore, are decidedly

misleading and unfounded and should be deleted.

K.

In the Court's finding XI the following portions

should be deleted

^'and the guiding stockholder of all three cor-

porations"

(Lines between Nos. 24 and 26, p. 11.)

^^As far as Mr. Mogan was concerned he was

willing and presumably agreed, as indicated by

his participation in the registration proceed-

ings—first, to joint ownership by both farms

companies; second, to ownership by Willapa

Oyster Farms with right of use to Bay Point

Oyster Farms; and finally, to exclusive owner-

ship by the defendant corporation.''

(From line numbered 30, p. 11, to line 4, p.

12.)
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Since ^' stockholders" do not guide the corporation

except by electing directors, the first statement ap-

pears to be meaningless from the viewpoint of cor-

poration law.

With respect to the second portion quoted, what

Mr. Mogan did, or thought, or agreed to as an in-

dividual, is immaterial in the present proceeding.

This statement, therefore, is meaningless.

L.

The entire last portion of the Court's finding

XIII, as follows, should be deleted:

^^The court finds as a fact on the basis of the

preceding findings that such trade-mark, as well

as the physical and other assets of Bay Point

Oyster Farms, Willapa Oyster Farms and Mo-

gan mentioned in the resolutions set forth in

Finding numbered VII herein, were transferred

to and became the property of defendant cor-

poration at some time prior to the actual regis-

tration thereof in the name of the defendant.

The court further finds as a fact that because

of the relationship of all the parties involved,

including the directors of the three corporations

and the stockholders of the three corporations,

that all of such parties either had knowledge

or may reasonably be presumed to have had

knowledge of such transfer of ownership of the

trade-mark to and in defendant corporation,

and made no objection thereto, nor did they

make any effort to investigate, oppose or ques-

tion the transfer of ownership or issuance of
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registration of the trade-mark to defendant

until shortly before the institution of the above-

entitled action."

(Line numbered 31 in page 12 to line 19 on

page 13.)

The proceedings of the present case do not support

any transfer of the trade-mark to defendant, and

by the first portion of the above statement the

Court tacitly admits that there is no circumstance

certain as to nature, time and place which effected

such a transfer.

As to the last portion of the Court's finding

quoted above, with the exception of Mr. Mogan
and Mrs. Steinhaus there is no basis for the pre-

sumption in which the Court indulges as to knowl-

edge. Actually, neither the stockholders nor di-

rectors could investigate, oppose or question a non-

entity, and since there was neither a transfer nor

a purported transfer of ownership, there was noth-

ing to investigate, oppose or question.

The above quoted portion of the Court's finding

Kill should therefore be deleted.

M.

The last portion of the Court's finding XIV
should be revised as follows:

(The portions crossed out being deleted and

the portions underlined being inserted.)

'^The defendant corporation was a de facto

corporation if not a de jure corporation and

as such was authorized to receive and own
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such property as the trade-mark herein in-

volved. While Bay Point Oyster Farms, and

Willapa Oyster Farms and Willapoint Oysters,

Incorporated carried on their business prior

to May or June, 1950, in close cooperation, with

common officers and overlapping directors, and

with many joint meetings of boards of direc-

tors, such conduct or method of operation was

being consistent with the joint venture

individual purposes of the three two corpora-

tions and did not serve to divest any one of the

three either of them of its legal entity or bring

into existence a legal entity apart from the

three corporations."

As set forth in proposed findings above, the first

directors properly elected to carry on the busi-

ness of Willapoint Oysters corporation were elected

on July 28, 1950. Prior to that time the ''corpora-

tion" was only the name under which the joint

venture marketing business of the two farms com-

panies was conducted. The revised finding estab-

lishes the correct picture.

N.

From the early 30 's to the fall of 1950 the let-

terheads carrying the name ''Willapoint

Oysters, Incorporated" in the center also car-

ried the designation in the upper right corner

"Marketing Agency for Bay Point Oyster

Farms, Inc., Willapa Oyster Farms, Inc."

This finding presents a fact pertinent for consider-



vs. Willapoint Oysters, Inc., etc. 97

ation by the appellate court, and should be added

as a finding.

O.

The minutes of the shareholders meeting of Bay
Point Oyster Farms for June 11, 1935, contain the

statement

''Mr. Redick McKee asked the President for

an explanation of the relations of the three

companies. Explanation: That Willapoint is

the selling organization for the two farm com-

panies, capital stock 5,000 shares of which Bay
Point owns 1,800 shares, Willapa Oyster Farms

2,000 shares, 700 shares being owned by private

parties and the balance being treasury stock

of Willapoint Oysters, Inc.''

This statement appears in the record at the bottom

of page 300 and top of page 301, as well as in the

Minute Book of Bay Point Oyster Farms, Inc. It

also should be incorporated as a finding because it

expresses an official statement of the president of

Bay Point Oyster Farms company to its stock-

holders as to the relationship between that company

and its marketing agency, and constitutes a repre-

sentation by the person whom the Court has desig-

nated in his finding No. IV as being ''in control

of all three companies" at that time. Certainly no

more official pronouncement as to the relationship

of the companies could be desired.

P.

After the summer of 1931 Bay Point Oyster

Farms and Willapa Oyster Farms financed the
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operation carried on under the name of Willa-

point Oysters, Inc., supplied equipment for

such operation, supplied oysters for sale, were

charged with all the expenses of such operation,

and received all the profits of such operation

except for nominal dividends paid to the share-

holders, whereas prior to June of 1931 financ-

ing, supply of oysters and payment of expenses

was the obligation of Bay Point Oyster Farms

alone. Such expenses and profits were trans-

ferred simply by book entry, both farms com-

panies having entered into subordination agree-

ments by which their claims against the oper-

ation were subordinated to all other claims

against it. Willapoint Oysters acted as fiscal

agent for the two farms companies, all oper-

ating expenses applicable to Willapa Oyster

Farms and Bay Point Oyster Farms being

paid by Willapoint Oysters and charged to

them by book entry on an equal basis. Credits

for oysters sold during the years were handled

in a similar manner, the price entered being

dependent largely on the profit of the canning

and sales operation.

It is believed that this proposed finding states ac-

curately the business relationship of the companies

as established by the evidence and records. Cer-

tainly a finding of this nature would be extremely

helpful to the appellate court in understanding the

manner in which the companies operated and would

avoid the useless introduction of much of the rec-

ords and exhibits on appeal.
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Q.

The following portion of the Court's finding XV
should be deleted:

*^and in so doing defendant has acquired a valu-

able reputation and good will; that with the

full knowledge of defendant's use of the trade-

mark registered in the United States Patent

Office as aforesaid, and with the intent of

trading upon the reputation and good will of

the defendant, and of passing off its goods as

and for the goods sold by the defendant,"

(Between lines numbered 23 and 31, page 14.)

^^ under its trade-mark and labeF'

(Page 4, line 15.)

While it is true that the name ^^ Willapoint" has

been used on products carrying the name of the

defendant, such sales were made as marketing agent

for the two farms companies, and consequently the

defendant has not acquired any reputation or good

will on its own behalf, and when plaintiff resumed

use of the trade-mark it did so without any intent

of trading upon the reputation and good will which

the defendant never had. Moreover, plaintiff did

not pass off its goods as those of the defendant

because the goods sold by plaintiff carried its own
corporate name.

As to the second portion quoted from the Court's

finding XV, the trade-mark and label is not that

of defendant.

Revision of this finding by the Court should be

made as indicated.
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R.

The portions of the Court's finding XVI quoted

below should be deleted:

^^and are counterfeit copies and direct imita-

tions of the trade-mark and labels used and

owned by the defendant"

(Lines numbered 9 to 11, page 15.)

^^and that the action of plaintiff in placing

such labels on cans of oysters is unfair com-

petition as well as an infringement of defend-

ant's registered trade-mark"

(Lines numbered 15 to 19, page 15.)

The labels used by plaintiff bear its trade-mark

^^Willapoint," which is not owned by defendant,

and consequently the action of plaintiff is not un- '

fair competition or infringement. The above quoted
i

statements are therefore improper. I

S.

The labels of plaintiff and defendant are

very similar in trade-mark style, picture, ar-

rangement and other details to the label used

by plaintiff at the time of its first use of the

trade-mark in October, 1930.

This finding should be added to show the con-

tinuity of the trade-mark and label style through-

out the years, use of which was resumed by plain-

tiff.

T.

The Court's finding No. XVII should be deleted

in its entirety, because, not owning the trade-mark,
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the defendant could not be damaged. Moreover,

even if the Court's decision should be affirmed on

appeal, the evidence so far introduced into the case

does not support that finding, evidence as to damage

and profits having been specifically excluded by the

Court.

U.

A notice of infringement of trade-mark

Registration No. 304,644, granted in the name

of defendant was served by attorneys for the

defendant on a customer of the plaintiff on

May 18, 1951, and on May 24, 1951, establish-

ing an actual controversy between plaintiff

and defendant, so that this Court has juris-

diction of the declaratory judgment action

brought under the trade-mark laws of the

United States by plaintiff.

In order to enable the appellate court to be advised

of the facts of jurisdiction on the basis of which

the trial court considered plaintiff's declaratory

judgment action, the above finding should be in-

cluded. The Court's first conclusion of law does not

show the basis on which relief is denied, so that the

appellate court might infer that it was on the basis

of lack of jurisdiction if a finding such as above

were not included.

/s/ ROBERT W. BEACH,
Attorney for Plaintiff.

/s/ ALFRED H. LUNDIN,
Attorney for Plaintiff.
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Notice of Motion

To: Orville C. Hatch, Jr., 522 Central Building,

Seattle, Washington, Attorney for Defendants.

Please take notice that the undersigned will bring

the above motion on for hearing before the Hon-

orable Court in the courtroom of the Honorable

William J. Lindberg, Federal Court House, Seattle,

Washington, on August 5, 1952, at 2 p.m. PDT, or

as soon thereafter as counsel can be heard.

/s/ ROBERT W. BEACH,
Attorney for Plaintiff.

/s/ ALFRED H. LUNDIN,
Attorney for Plaintiff.

Receipt of copy acknowledged.

[Endorsed] : Filed July 21, 1952.

[Title of District Court and Cause.]

MOTION TO REVISE FINDINGS

Comes Now the defendant Willapoint Oysters,

Incorporated, pursuant to Rule 52(b) of Federal

Rules of Civil Procedure, and respectfully requests

the court make the following changes and additions

in the Court's Findings of Fact:

I.

That the Court insert the following language in

Finding XIII, Page 12, Line 26, after the word

^Hhe":

^'minute books or other"

I
(
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and that the Court change the word ^^ record'' ap-

pearing at the end of Line 26 to ^^ records'' and

that the Court insert the following language at the

beginning of Line 27:

^*of the three corporations"

II.

That the court delete the following language ap-

pearing in Finding XIII on Page 12, Line 32, read-

ing as follows:

'^on the basis of the preceding findings"

and that the court substitute therefor the following

language

:

'^on the basis of all the evidence"

IIL

That the court insert the following language to

Finding XIII, Page 13, Line 1, after the word

^Hrade-mark":

'^and the god will connected therewith"

or that the court delete the following language from

Finding XIII, Page 13, Lines 2 and 3:

^ ^mentioned in the resolutions set forth in Find-

ing numbered VII herein"

IV.

That the Court add the following language to

Fmding XIII, Page 13, Line 6, after the word

*' defendant":

^^and that at all times after said transfer Bay
Point Oyster Farms and Willapa Oyster

Farms confined their activities to growing
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oysters and ceased harvesting, processing, can-

ning and sales activities."

V.

That the Court delete the following language ap-

pearing in Finding XV on Page 14, Lines 15 and

16:

^^That beginning in 1931, at least by November

of that year''

and that the Court insert the following language in

substitution therefor:

''That at least by November of 1931"

/s/ ORVILLE C. HATCH, JR.,

Attorney for Defendant Willapoint Oysters, In-

corporated.

Receipt of copy acknowledged.

[Endorsed] : Filed July 21, 1952.

[Title of District Court and Cause.]

ORDER ON MOTIONS TO REVISE FINDINGS
OF FACT

This Matter coming on for hearing upon plain-

tiff's motion to revise the Findings of Fact here-

tofore entered herein, and upon a like motion of

the defendant, Willapoint Oysters, a corporation,

to revise said Findings, the plaintiff. Bay Point

Oyster Farms, appearing by and through its at-

torneys, Robert W. Beach and Alfred H. Lundin;
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defendant, Willapoint Oysters, a corporation, ap-

pearing- by and through its attorney, Orville C.

Hatch, Jr.; and the court having listened to argu-

ment of counsel, and being fully advised in the

premises,

Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed that plaintiff's motion to revise said

Findings be and it is hereby denied.

It is Further Ordered that the motion of defend-

ant, Willapoint Oysters, to revise said Findings be

and the same is hereby granted in part and denied

in part, and that in accordance with the court's

oral pronouncement Finding XIII be and the same

is hereby revised to read as follows

:

^^While there is no positive evidence in the

minute books or other records of the three cor-

porations either that the board of directors

of any of these three corporations or the stock-

holders of any of these three corporations had

any direct or positive knowledge of the above-

outlined efforts towards securing registration

of the trade-mark in the name of the defendant

corporation the court finds as a fact from the

evidence in the case and particularly on the

basis of the preceding findings herein that such

trade-mark and any good will that may have

attached thereto as well as the physical and

other assets of Bay Point Oyster Farms, Wil-

lapa Oyster Farms and Mogan mentioned in

the resolutions set forth in finding numbered

VII herein were transferred to and became the

X)roperty of defendant corporation at some time
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prior to the actual registration of the trade-

mark in the name of the defendant. The court

further finds as a fact that because of the rela-

tionship of all the parties involved, including

the directors of the three corporations and the

stockholders of the three corporations, that all

of such parties either had knowledge or may
reasonably be presumed to have had knowledge

of such transfer of ownership of the trade-

mark to and in defendant corporation, and

made no objection thereto, nor did they make

any effort to investigate, oppose or question

the transfer of ownership or issuance of regis-

tration of the trade-mark to defendant until

shortly before the institution of the above-

entitled action."

It Is Further Ordered that said defendant's mo-

tion to revise Finding XV be and the same is hereby

granted in part, and that the language contained

in Lines numbered 15 and 16 on Page 14, being

Lines 1 and 2 of said finding, be amended to read

as follows:

''That not later than November, 1931, defend-

ant, with plaintiff's full knowledge, did"

Dated this 8th day of August, 1952.

/s/ WILLIAM J. LINDBERG,
Judge of the United States

District Court.
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Presented by:

/s/ ORVILLE C. HATCH, JR.

Approved as to form and entry:

/s/ ROBERT W. BEACH,
Attorney for Plaintiff.

/s/ ORVILLE C. HATCH, JR.,

Attorney for Defendant.

[Endorsed] : Piled August 8, 1952.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Bay Point Oyster

Farms, a corporation. Plaintiff above named,

hereby appeals to the Court of Appeals for the

Ninth Circuit from the final judgment in its en-

tirety entered in the above-entitled action and dated

July 11, 1952, founded upon the findings of fact

and conclusions of law dated July 11, 1952, as modi-

fied by the Order on Motions to Revise Findings

of Fact dated August 8, 1952.

/s/ ROBERT W. BEACH,
Attorney for Appellant, Bay
Point Oyster Farms.

[Endorsed] : Filed September 2, 1952.
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In the District Court of the United States for the

Western District of Washington, Northern

Division

Civil Action Number 2815

BAY POINT OYSTER FARMS, a Corporation,

Plaintiff,

vs.

WILLAPOINT OYSTERS, a Corporation;
WARD C. KUMM and VIVIAN M. KUMM,
His Wife, a Marital Community; ORVILLE
C. HATCH, JR., and VIRGINIA B. HATCH,
His Wife, a Marital Community; GEORGE
S. COOK and SHIRLEY MAE COOK, His

Wife, a Marital Community; and KUMM,
HATCH & COOK, a Partnership,

Defendants.

HEARING ON PRESENTATION OF PRO-
POSED FINDINGS OF FACT AND CON-
CLUSIONS OF LAW AND DECREE

Transcript of proceedings had before the Hon-

orable William J. Lindberg, United States District

Judge, in the above-entitled and numbered cause,

commencing at 10:00 o'clock a.m., on the 23rd day

of June, 1952, at Seattle, Washington.

Appearances

:

ROBERT W. BEACH, ESQ., and

ALFRED H. LUNDIN, ESQ.,

Appeared on Behalf of Plaintiff; and
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ORVILLE C. HATCH, JR., ESQ., and

F. ROBERT LEE, ESQ., and

WARD C. KUMM, ESQ., of

KUMM, HATCH AND COOK,

Appeared on Behalf of Defendant.

Proceedings

The Court: Gentlemen, in this case I don't know
that we will have time today to settle the findings

of fact and to hear any objections.

I understand from Mr. Beach that he desires to

urge his objections to the proposed findings of

fact submitted by Mr. Hatch.

Is that correct?

Mr. Beach : That is correct.

The Court: Now, what time do you feel that

you should have to do that?

Mr. Beach: Well, it depends on how much con-

troversy there would be, but I should think that at

least one hour should be provided for it, and it

may take longer

The Court: Mr. Hatch, have you any comment?

Mr. Hatch: I don't think it should take over

fifteen minutes or one-half hour, unless you want

to reargue the case, and I think the case has been

thoroughly argued.

The Court : I will not hear argument on the case,

of course.

Mr. Beach: I think it would expedite matters

if the Defendant would indicate what proposed

findings he would not agree with that we have pre-
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sented and in that way we would boil it down to

an argument on the controverted findings.

The Court: I think it would be the other way
around. [3*]

Mr. Beach: I have by my written memoranda.

The Court: Frankly, on your proposed findings

of fact the Court feels that many of them are

evidentiary in character rather than ultimate facts

and would be more inclined to follow the findings

as submitted by the Defendant, although, having

read them, I wouldn't accept them entirely as

they are.

Mr. Beach : Well, if it might help your Honor, I

have made a study of some findings in other cases

and have prepared a memorandum which I might

file just for the Court's information on the major

findings and conclusions.

We can do that this morning for your consider-

ation.

The Court: There was one question that I was

going to suggest that you give some consideration

to, and that is the question of the judgment in this

matter, and also what hearing there may be later

as to damages.

I feel that we might properly enter a final judg-

ment as to this part of the case. I don't know

whether you anticipate an appeal or not, but if you

do it would facilitate the progress of that.

If you are going to appeal and you want to

enter final judgment on this phase of the case and

hold the hearing on the trial as to damages—as to

•Page numbering appearing at top of page of original Eeporter*!

Xnmscript of Record.
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final disposition of that, the Court would consider

it. That is, in part, up to Counsel, if they feel that

that avoids an unnecessary trial and avoids delay.

Mr. Beach: I think that that should be con-

sidered, your Honor. [4]

The Court: I do feel that while it isn't always

clear as to what might be a final judgment, I feel

in this case it is one certainly as to the Complaint.

The judgment would be certainly final in Plaintiff's

case.

Mr. Beach: It would be subject to appeal at this

time anyway, your Honor.

The Court: Yes. I notice in your proposed

judgment, Mr. Hatch, you have a section in there

continuing the case for trial on damages.

Mr. Hatch: I made it final as to the injunctive

features of the case and your Honor reserves juris-

diction to fix damages.

The Court:

Mr. Hatch: There was a proviso in there that

it was final in every respect.

The Court: As to the finding of ownership, I

think, in order to avoid any question on appeal,

there should be a specific finding as set forth in the

rule that this is a final judgment on the Complaint

under Rule 54 B.

Mr. Hatch: I think that has been covered.

The Court : It may be.

Mr. Hatch : I believe it is. I tried to do it.

The Court : I will have to re-examine it.

We have arraignments at two (2:00) o'clock. I

don't know how long the rest of the calendar will
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take. If you want to [5] stand by and we have time,

I w^ould be happy to start on it today.

Mr. Hatch: Fine, your Honor.

Mr. Beach: That is satisfactory, your Honor.

The Court : All right. We are going to have im-

position of judgments and sentences in criminal

cases at eleven (11:00) o'clock, and that shouldn't

take too long. We might start at eleven-thirty

(11:30).

Mr. Hatch: Very well, your Honor.

The Court: Is that satisfactory?

Mr. Beach: Yes.

The Court: You won't have to stay here until

that time. In the meantime, Mr. Beach, rather

than reviewing your findings as proposed, if you

will review the Defendant's proposed findings and

your objections thereto and we will start out with

that.

Mr. Beach : Yes, sir.

(Whereupon, a recess was had in the within-

entitled and numbered cause and upon recon-

vening the following proceedings were had, to

wit:)

The Court: Mr. Hatch, do you wish to go over

and outline your findings, or do you think it just

as well to start hearing the objections?

Mr. Hatch: I think it just as well to start

hearing the objections, if your Honor please.

The Court: All right, Mr. Beach. [6]

Mr. Beach: May it please the Court: I presume

your Honor has not had a chance to read the memo-

randum filed this morning.
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The Court: No, it came just before I went on

the Bench.

Mr. Beach: The general purport of the memo-
randum is to indicate the purport of the findings

and conckisions, and it is possible that the Court

will have an opportunity to read that during the

noon hour, so that I think we shouldn't take time

at this time to read it.

Let me say, however, with respect to the middle

of page three (3), that the procedure in this case

has somewhat followed

The Court: Are you talking about three (3) of

the memorandum?
Mr. Beach: Yes. Armstrong Cork vs. United

Cork Companies. In that case a memorandum had

been prepared by the Court and beginning at line

23 of that page it is stated that the memorandum
was not a substitute for the requirement of the

rule. It was equity rule number 70%, for which

has been substituted rule 52 A. But, the court

pointed out it was not an opinion but merely for

the purpose of informing coimsel. It is our under-

standing that the Court prepared the memorandum
for the same reason in view of the comments

which were made earlier on the first page of the

memorandum. [7]

Nevertheless I think that the memorandum is

the place to begin on the findings of fact and it is

my understanding from the memorandum prepared

by the Court that one of the principal bases for

the judgment of the Court was the Court's finding

that Mr. Mogan was a controlling stockholder and
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the statement that during the early years the trans-

fer had occurred which controlled the decision on

ownership in this case.

I believe your Honor will agree that the stock

ownership of Mr. Mogan was not discussed by

either side either in the argument or the case or

in the briefs.

Defendant's findings of fact show no finding on

that point and it is believed that being one of the

bases for the Court's decision there should be a

finding.

The Court has stated that:

^^It is the court's finding, therefore, that

there was a transfer of ownership of the trade-

mark from plaintiff to defendant prior to the

issuance of the registration of trade-mark by

the Patent OfBce * * *''

Therefore, since the deadline of July 11, 1933,

has been fixed by the Court as the date before

which the transfer occurred, the controlling owner-

ship of Mr. Mogan up to that date is a very im-

portant finding, and if the Court believes, from his

study of the evidence, that Mr. Mogan was a con-

trolling stockholder up until [8] that date, then

that should be recited as a specific finding.

For the Court's guidance, however, we have

Proposed Finding Number Five which goes into

that particular point which is not mentioned in

Defendant's findings at all.

Mr. Hatch: May I interrupt a moment?

As I understood your Honor's comment this
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morning, what you wanted to hear first of all was

the objections to the findings of fact, conclusions

of law, that we have prepared.

The Court: Yes.

Mr. Hatch : It seems what Counsel is doing now
is going into his proposed findings of fact.

Mr. Beach: All right, if the Court doesn't want

to hear that at the present time, let me say again

that there is no finding in the Defendant's pro-

posed findings on this question of stock ownership

by Mr. Mogan.

The Court: I might say at this point: The

Court didn't have in mind that Mr. Mogan was

the majority stockholder throughout. I think so

not with the thought that he at all times was ma-

jority stockholder but that he was the motivating

individual, the one who actually created these cor-

porations at the beginning and was probably a

controlling figure throughout the years. Now, I

didn't attempt to make a finding that he was a

majority stockholder and I didn't make a finding

of that character.

Mr. Beach: That was my understanding of the

Court's memorandum. [9]

The Court: I didn't say he was majority stock-

holder.

Mr. Beach: You used the words ^^controlling

stockholder."

The Court: But that may be one who doesn't

have the majority of the stock. However, you

might proceed there. I wanted to explain the

Court's expression there.
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Mr. Beach: Now, on page six (6) near the

middle, the Court mentioned that Mr. Mogan
''* * * was * * * the controlling stockholder of the

two farms companies * * * and through the farms

companies the controlling stockholder in substance,

of Willapoint Oysters, Incorporated."

And a couple of lines farther on :
"^ * * and

while he turned back to the corporations substantial

blocks of stock as treasury stock he maintained

control."

Farther down: ^^We find, therefore, three corpo-

rations formed in successive year—1928, 1929 and

1930—controlled and directed by one man * * *''

The Court: Well, was he not the majority stock-

holder up until the time that Willapoint was or-

ganized ?

Mr. Beach: No, your Honor. He w^as not con-

trolling stockholder. [10]

The Court: I mean majority stockholder?

Mr. Beach: Not majority stockholder.

The Court: This is October, 1930.

Mr. Beach : That is correct. In April, 1930, ap-

parently he lost majority stock interest and there is

no showing in the record that the trade-mark ^'Wil-

lapoint" was conceived by Mr. Mogan before that

date, and that was a number of months prior to

formation of Willapoint Oysters.

The Court: The Court's language may be faulty,

but the Court didn't have in mind analyzing or de-

termining stock ownership because the Court con-

cluded from the evidence that he was the moving

factor in all these three (3).
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Whether he had a majority of the stock, I can't

say. I was of the opinion that he had up until

the time it was organized, but I don't think, as

far as the Court's conclusion is concerned, that

it was based on stock ownership as much as it was

the fact that he was the man running the outfit.

Mr. Beach : Then I think there should definitely

be a finding of fact on what the Court's idea was

in this language.

The Court: The findings of fact are the con-

trolling factors.

Mr. Beach: That is correct, and that is why I

say there is nothing in Defendant's proposed find-

ings on this point and I think there should be

because it is an important factor under the de-

cisions. [11]

That is one deficiency in the Defendant's pro-

posed findings.

Second, there is reference in the Court's opinion

in a couple of places at least to the Court's im-

pression, though not perhaps definitely stated, that

Mr. Mogan had some interest in, some ownership

of, the trade-mark ^^ Willapoint," and that is not

mentioned anywhere in the Defendant's findings

again.

The Court : You mean where I say no claim was

made when he retired?

Mr. Beach: Where no claim was made when he

retired and specifically

The Court: I don't think there is any question

about that. He has no claim at all, at least in this

litigation.
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Mr. Beach: And that he never had any claim

should be included as a finding of fact.

On the top of page seven (7) the Court said:
u* 4f * when Mr. Mogan sold his stock and

resigned as an officer and director of the three

companies in June, 1942, he made no claim then

or later of any kind to the ownership of the

trade-mark we might wonder if he or his heirs

did not still claim some interest. In any event,

for the purpose of this litigation, the record

establishes no claim of interest [12] on behalf

of Mr. Mogan."

That is the reference that the Court had in mind,

I believe.

Then, on page ten (10), lines eight (8) to twelve

(12) the Court stated:

^^The lack of an instrument of transfer is

not inconsistent with the course of conduct

pursued by Mr. Mogan in conveying any inter-

est he had in the trade-mark as originator of

the name to the two farms companies ^ * *''

That indicates directly that the Court thought

that Mr. Mogan had some title or interest in the

trade-mark and I think it should be made clear

that Mr. Mogan never had any interest in it and

therefore had nothing that he could convey to the

farms companies.

The Court: Well, there is no evidence about

that one way or the other, is there?

Mr. Beach : That is correct, your Honor.

The Court: Of course, the memorandum of the
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Court is more or less reasoning. I don't feel that

that is a matter that should be in a finding. Of
course, when you write a memorandum you prob-

ably do go somewhat afield in reasoning, but from

comments made I think the Court might have

omitted some of the reasoning there, but I wouldn't

make a finding on that because I don't think it is

part of the litigation. [13]

Mr. Beach: I think the memorandum tends to

indicate that that colored the Court's reasoning

from there on.

The Court: I will say this, Mr. Beach: Mr.

Mogan, apparently without dispute, invented the

trade name, not the trade-mark, the trade name of

^^ Willapoint." I don't think there is any question

about that, do you?

Mr. Beach: No. That is what Mrs. Steinhaus

testified to.

The Court: But there is no positive evidence in

this case what his thought was, what he thought

his interest was or what it may have been. What-

ever it was, if anything, there was no written

transfer.

Mr. Beach: So that the controlling thing is

—

and which might well be put in a finding—the

statement of the Court at the top of page seven (7) :

*^* ^ * for the purpose of this litigation, the

record establishes no claim of interest on behalf

of Mr. Mogan."

A statement like that, I think, might be an appro-

priate finding.
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The Court: I don't know that it hurts if Coun-

sel for Plaintiff thinks it serves any purpose. What
purpose do you think it serves?

Mr. Beach: I think it clarifies the background

on the next point as to Mr. Mogan's intent that

the transfer be made to the [14] various companies.

I think we should begin with the positive finding

that for the purpose of this litigation that the

record establishes no claim of interest on behalf

of Mr. Mogan personally.

The Court: I think that is a fact. It is true.

Mr. Beach: All right. Going on from there

then, it is my understanding from reading the

memorandum that the entire basis, or virtually

the entire basis, of the Court's conclusion expressed

in the last page that it is the Court's finding that

there was a transfer of the ownership of the trade-

mark from plaintiff to defendant rested on the

statement of Mr. Mogan in the initial trade-mark

application and subsequently on the statement by

Mrs. Steinhaus in the application for registration

of the trade-mark in the name of Willapoint

Oysters. That is brought out on page two (2)

The Court: You are referring to the memo-

randum %

Mr. Beach: Yes, your Honor. Page two (2),

lines fourteen (14) to twenty-one (21)

:

^** * * G. T. Mogan, the one person who had

almost entirely to do with the origin, use and

possible transfer of title or right to user of the

trade-mark, is dead and so far as the evidence

shows he left no record or writings which
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serve to establish with certainty his intent or

the intent of the corporations [15] he organized

and for so long controlled, as to the owner-

ship, transfer or licensed use of the trade-

mark."

h Pinning it down to Mr. Mogan's intent, page four

(4):

^^The actual intent of the parties as to a

transfer of interest in the trade-mark to de-

fendant thus must be determined from perti-

nent and established facts and circumstances

surrounding the transactions and dealings of

the defendant, the farms companies and Mr.

Mogan."

On page six (6), line twenty-nine (29):

^^The minutes of the farms companies show

no transfer of title or right of use from Mr.

Mogan to the farms companies."

That would not be pertient if we had a finding of

fact that Mr. Mogan had no personal interest.

Seven (7), lines thirteen (13) to seventeen (17).

The sworn statement of Mr. Mogan is referred to

in this statement:

^^This sworn declaration would indicate that

Mr. Mogan had transferred his interest in the

name ^^ Willapoint" to the farms companies

although there is no instrument, writing or

entry in the [16] minutes of the farms com-

panies appearing in evidence to establish any

transfer of interest from Mr. Mogan."
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You see how this interest of Mr. Mogan's is

woven into the basis of the Court's decision?

If we had a finding that Mr. Mogan had no in-

terest

The Court: You are talking about the trade-

mark. A finding that he has no interest now is one

thing, but back in 1930

Mr. Beach: We are talking from the inception

that he never had any interest in the trade-mark.

The Court: I don't quite agree with that. You
feel he never had any interest in this at all?

Mr. Beach: No.

The Court: What interest did he have?

Mr. Beach : If a person thinks up a trade-mark,

the rule of law is that that does not create any

ownership.

The Court: You are talking about a trade-

mark.

Mr. Beach: That is what we are talking about

here.

The Court: I was talking about a trade name

^'Willapoint." I don't say he had an interest in

that, but there are some cases that do indicate

that the man who originates the name has some

kind of an interest. What it is, I wouldn't say.

Mr. Beach: We have cited cases in our brief

that say there is no interest.

I think this discussion is very enlightening be-

cause I [17] assumed you used the words ''trade-

mark" and ''trade name" synonymously and you

indicate now differently.

There may be some personal correspondence to
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that but sofar as ownership in the right and to the

name, that has not entered into the litigation.

The Court: No, but it has entered into the

Court's reasoning in writing the memorandum.
Mr. Beach : Therefore there should be some con-

elusion on the interest in the trade-mark. Interest

in the trade-mark can be established only by first

use.

The Court: I think the reasoning here is that

the distinction between trade-mark and trade name
was not one that Mr. Mogan drew and he may
have assumed some interest not justified under the

decisions.

Mr. Beach: I think that is correct, but since we
are dealing with property in a trade-mark

The Court: Yes.

Mr. Beach (Continuing) : 1 think it would

be appropriate to say that Mr. Mogan had no in-

terest.

That makes the statement somewhat misleading

as to transfer in the name ''Willapoint." There

was no necessity in the transfer. If it was not a

trade-mark at that time, then it has no bearing

on the issues in this case.

In other words, it is not a piece of property that

Mr. Mogan can deal with as he saw fit. He had

no ownership in the trade-mark [18] which is what

we are talking about here.

On page nine (9) there is a statement:

''Mr. Mogan * * * the originator * * *''

The Court : Page nine (9) ?



124 Bay Point Oyster Farms, etc.

Mr. Beach: Yes, your Honor; below the middle

of the page, thirteen (13), I believe.

Now you are talking about the trade-mark

:

^^The foregoing review of the evidence as

to the efforts made in securing registration of

the trade-mark ^Willapoint' establishes that

Mr. Mogan, the originator of the name 'Willi-

point' ^ * *"

Which is entirely beside the point here

u* * * ^^^ j^YiQ controlling stockholder * * *"

Your Honor cleared that up; that he was not

depending upon stock ownership for controlling

the stock.

u* * * directly and indirectly, of all three cor-

porations, was primarily interested in securing

registration of the trade-mark in the Patent

Office and apparently was only secondarily in-

terested as to which corporation or corpora-

tions might have ownership.''

If that is your Honor's interpretation of the

evidence, then I think that should be stated. [19]

''As far as the controlling stockholder was

concerned he was willing and presumably

agreed, as indicated by his participation in the

registration proceedings—first, to joint owner-

ship by both farms companies ; second, to own-

ership by Willapa Oyster Farms with right of

use to Bay Point Oyster Farms; and finally,

to exclusive ownership by the defendant cor-

poration."
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That is the essence of the Court's decision. If

that is incorrect, I think it should be clarified.

The Court: I think this, Mr. Beach:

The Court was attempting to evaluate what evi-

dence there was in this case to establish a transfer

and one portion or part of the evidence in the case

was these proceedings and, therefore, what weight

might be attached to them.

In and of themselves they were not—the state-

ments were not—^positive, but they were, in the lack

of other evidence they were, evidence and in out-

lining the nature of the proceedings I was indicat-

ing how Mr. Mogan was apparently regarding the

transaction.

I wasn't attempting to make findings of fact or

set forth the facts through indulging in the reason-

ing of that testimony.

Mr. Beach: Nevertheless, your Honor, this does

lead up to the basis on which your Honor, as I

understand, made its [20] decision.

The Court: Made a finding.

Mr. Beach: That is correct.

Now, it is discussed in the upper part of that

page nine (9), carrying over from the lower part

of page eight (8) :

^^When the Patent Office advised Mr. SproU

that the second proposed amendment would not

be accepted and that if Willapoint Oysters,

Incorporated, was then the sole owner regis-

tration could be effected by means of a com-

plete new application, a new application for

registration was prepared in January, 1933,
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and filed in the Patent Office February 7, 1933.

On that occasion Mrs. Steinhaus, as Secretary-

Treasurer of Willapoint Oysters, Incorporated,

executed a sworn declaration containing, in

part, a statement of ownership by defendant

corporation identical to that set forth in the

sw^orn declaration filed in connection with the

amendment attempted in November, 1932. This

sworn declaration of ownership was made by

Mrs. Steinhaus at the request of Mr. [21]

Mogan. Why Mr. Mogan did not make the

declaration himself does not appear, but hav-

ing requested Mrs. Steinhaus to sign the

declaration it seems only reasonable to assume,

without some positive showing otherwise, that

he was aware of the contents of the sworn

declaration and concurred in its correctness.

And assuming that the action taken by Mrs.

Steinhaus, ostensibly on behalf of defendant

corporation, was without proper authorization

of the directors, that fact in itself would not

detract from the truthfulness or accuracy of

the statement made."
\

In other words, it is my understanding that that '

is the basis of the Court's decision—that it was the

statement made by Mrs. Steinhaus, at the request

of Mr. Mogan, that the trade-mark at that time

vested in defendant. Therefore, the reasoning was,

that was evidence of some transfer, the circum-

stances unknown, but evidence of a transfer on ^

which the Court has based its decision.
j

If that is incorrect, again I think it should l)e
'
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discussed here because there is no such statement

as this in the defendant's findings of fact. I think

the proposal is quite to the contrary.

The Court: The Court paid attention to those

proceedings; [22] but the lack of anything else to

show otherwise—there is nothing positive—no evi-

dence in here of a positive character—in the cor-

porate minutes

Mr. Beach: That is correct, your Honor.

The Court: So that these proceedings were im-

portant, I thought, in establishing possible intent,

not that they in and of themselves mean a transfer,

or evidence of a transfer by the resolution, but the

conduct of the parties, the failure to do anything

in writing in the way of a transfer regarding

trade-mark or trade name and any interest therein,

caused the Court to pay probably greater attention

to those proceedings than might otherwise have

been done, but certainly it is not the Court's

thought that that alone, by itself, transfers title.

Mr. Beach: To which resolution do you refer,

your Honor?

The Court : The resolution passed when they in-

corporated transferring the land and harvesting

equipment. A resolution was passed at the time of

the formation of Willapoint Oysters, wasn't there?

Mr. Beach: No. That was passed in 1932.

The Court: It was accepted in 1932, but the

original resolution was passed in 1930 as a sort of

an offer.

Mr. Beach: There were two (2) resolutions. One

was a resolution generally reciting, by Bay Point
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Oyster Farms and Willapa Oyster Farms, that

there should be a corporation formed. [23]

The Court : More or less transferring the assets,
i

Mr. Beach: That recited no assets. '

The Court: No assets, but a transfer set forth

at that time that that original action of 1932 re-

sulted, as I recall

Mr. Beach: The resolution of 1932 did list all
,

the assets in detail, as your Honor recalls, yes. '

Well, then, does your Honor wish to indicate that

he thinks there should be no finding of fact on the

statements made in the applications ?

As mentioned, it appeared that
|

The Court: Well, the essential findings, Mr.
|

Beach, it seems to me are these: I

That you must find first use. I think the first use
j

j

was by the plaintiff and then the transfer. Those

are the two (2) essential findings.

Mr. Beach : Now what do you list in the transfer
j

findings, your Honor? I

The Court: That there had been a transfer. I

didn't make a finding that it was transferred by i

{

the resolution. It is vague and that is why I went
,

to some length in outlining the procedure as indi-

cated in the Patent Office proceedings : The applica-

tion that was originally made and the transferring

then from one company to the other and then to

the defendant Willapoint. Whether it was at the

time they adopted the original resolution in 1930

—

when the two (2) farms companies passed those

resolutions at the time that the [24] Defendant was

formed—or after the proceedings indicated that
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there was a transfer of whatever the interest was,

if any. So the Court felt that the evidence didn't

justify making a finding specifically as of the date

of that resolution in 1932, or otherwise, but felt

that there was a transfer. So that there wasn't a

positive finding made as of when the transfer took

place except that it was before the issue.

Mr. Beach: Well, your Honor, on the statement

of the transfer, it would be our position that that

states a conclusion of law that there was a transfer,

and the cases that have been cited in this memo-
randum and in this court and others I think it is

necessary that there be more specific findings of

fact on which that is based.

Now, I don't mean you should detail all the evi-

dence by any means, but there should be, just as

you have just stated, specific things that you feel

indicates the basis of transfer because that is what

is going to be reviewed on appeal; and if you say

there was a transfer as a conclusion of law, then

that doesn't indicate what was the thinking of the

trial court and, as pointed out in the memoranda,

that is one of the principal reasons for the findings

of fact.

These findings of fact are for this pre-appeal

procedure, just as your Honor insists on the pre-

trial for his own trial. There should be some defi-

nite statement of facts upon which this conclusion

of transfer is based.

The Court: As I stated in the memorandum,
there are no writings at all.

Mr. Beach: I think that should be one finding:

That [25] there are no writings.
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The Court: No writings of transfer. Of course,

there is the resolution.

Mr. Beach: Well, I think that we have, in our

proposed findings—Number Six (6), for example:
^^ There is no evidence in the record of any

instrument in writing or corporate minute en-

try conveying in specific terms or establishing

a transfer of any interest in or title to the

trade-mark ^Willapoint' from Plaintiff to

Defendant, nor are there any entries in the

minutes of Bay Point Oyster Farms, Willapa

Oyster Farms or Willapoint Oysters specifi-

cally designating, acknowledging or otherwise

specifically referring to a conveyance of the

trade-mark 'Willapoint' from Plaintiff to

Defendant."

Maybe that language doesn't suit your Honor,

but there should be some definite statement follow-

ing somewhat the language in the Court's memo-

randum on page twenty-seven (27)—page three (3),

line twenty-seven (27) :

''It must be agreed that no instrument in

writing conveying in specific terms any inter-

est or title to the trade-mark to [26] defendant

has been proved nor are there any entries in

the minutes of the several corporations specifi-

cally designating, acknowledging, or otherwise

specifically referring to a conveyance of the

trade-mark to defendant."

I think such a finding of fact should be made
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because to find there was a transfer is simply a

conclusion of law.

The Court: I am wondering, gentlemen—I don't

think the Court would cut off your presentation at

all, Mr. Beach, but it is obvious we will not finish

in the matter of a few minutes, so what time do

you suggest?

It is taking longer than twenty (20) minutes.

Mr. Hatch: If the procedure had been as indi-

cated I think we would have been through by now.

Mr. Beach: Those are the objections where the

Defendant has submitted deficient findings.

The Court: It may be that the Court will have

to prepare its own findings, anyway.

Mr. Beach: I think if your Honor could indi-

cate the type of findings you would like to have,

we could assist in it.

Mr. Hatch : I think these are in accordance with

your Honor's opinion.

The Court : The one I have in mind, Mr. Hatch,

is the one—does it state in the resolution there was

a transfer? [27]

Mr. Hatch: My finding was: ^^That on or about

the 1st day of August, 1932, effective as of August

1, 1932, plaintiff assigned, transferred and set over

to defendant all assets owned, used or to be used

by it in the harvesting, processing, canning and

selling of oysters, retaining unto itself only oyster

lands and growing oysters; that said plaintiff had

simultaneously with the incorporation of defendant

abandoned any and all business of oyster harvest-

ing, processing, canning and sales other than to sell
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oysters on its oyster beds to defendant";—this is

finding three (3)
—

''that as an incident to, and a

part and parcel of said sale and transfer, plaintiff

assigned, transferred and set over to defendant any

and all good will of any oyster selling business

owned by plaintiff and all of plaintiff's right, title

and interest of every kind and nature whatsoever

in and to the trade-mark 'Willapoint.' "

Mr. Beach : If you analyze it, it reads like this

:

*'That on or about the first day of August, 1932,

effective as of August 1, 1932, Plaintiff had as-

signed, transferred * * * all assets and that as an

asset and incident to said sale and transfer Plain-

tiff transferred to Defendant any and all good will,

etc." [28]

Your Honor indicated this morning that that was

not your finding—that this transfer of assets did

not list the trade-mark; it did not list good will;

and Defendant's finding here would indicate that

that was the case, and that is inconsistent with the

rulings the Court made this morning, and I think

there should be a definite finding that that was not

the case. I think it is out of order. That is the

type the Defendant has proposed.

Mr. Hatch : I might say I have tried to prepare

findings, and I think I have accomplished the pur-

pose, in a lawyer-like manner.

Mr. Beach: And there is this last sentence

The Court : I am not going to continue this. The

Court will prepare its own findings of fact and con-

clusions of law and the Court will advise you.

Mr. Hatch : Thank you, your Honor.
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The Court : After they are entered you may take

such exceptions as you care to. The Court will not

hear them at length, but will hear you.

Mr. Beach: I think that is indicated in some of

these decisions that the Court can enter them and

then that they can be discussed by counsel with the

Court.

(Whereupon, at 12:17 o'clock p.m., June 23,

1952, hearing was continued.)

[Endorsed] : Filed October 6, 1952. [29]

[Title of District Court and Cause.]
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ORVILLE C. HATCH, JR., ESQ., and

F. ROBERT LEE, ESQ., of

KUMM, HATCH AND COOK,
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Proceedings

The Court: The Court will allow ten (10) min-

utes to a side and the Clerk will keep track of the

time and notify Counsel within a minute of time

expiration.

Mr. Beach : May it please the Court, I think the

Court got a copy of the motion and has had an

opportunity to go over it?

The Court: Yes.

Mr. Beach : The motion was made rather lengthy

as to remarks to advise the Court in advance of the

basis for the motion.

First, on proposed findings A, B and C. Those

are proposed in order to avoid any question as to

misinterpretation of Finding IV of the Court, par-

ticularly when considered in conjunction with the

Court's memorandum.

I think that the Court would agree as to finding

A that there is no evidence that Mr. Mogan ever

used the trade-mark ^^Willapoint."

Also in accordance with the finding B that Mr.

Mogan never made any personal claim of owner-

ship.

If the Court disagrees with that further discus-

sion could be had, but I think that those are proper

findings and I don't see why there should be any

dispute.

As to finding C, that sets out in detail what the

stock ownership was. [3*]

In the Court's Finding Number IV
* Page numbering appearing at top of page of original Reporter's

Transcript of Record.
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The Court: You are addressing yourself to

which paragraph of yours?

Mr. Beach: C.

The Court: C.

Mr. Beach: And the Court's Finding Number
IV. The Court stated:

^*While his interest in all three companies

was not at all times such as to give him voting

control interest in all three companies he was

unquestionably the most active promoter of all

three companies and was the individual to

whom the various directors and stockholders

of all three companies looked for guidance and

from a practical standpoint was in control of

all three companies from the beginning of

operations until about 1942."

It is our contention that that is a misleading

statement as to stock interest. There is no interpre-

tation as to ^^was not at all times such as to give

him voting control/' and in order to state definitely

what Mr. Mogan's stock interest was from time to

time we think there should be a definite finding as

finding C.

And again, if the Court has any question about

the fact [4] whether it is correctly set forth in the

record—that that is the fact as to Mr. Mogan's

stock interest—does the Court have any question

that those are proper findings?

The Court : You may proceed.

Mr. Beach: If there are any questions, the evi-

dence could be brought out, but in the time allowed

there is not time to discuss that.
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However, it is a matter of record. It is not in the

discussion of witnesses on the witness stand.

Now, as to the other findings from D on, there

are points and additions to the findings made by

the Court which is believed are necessary for pur-

poses of appeal.

The fact that there is no evidence in the record

of any assignment by Bay Point of an interest in

the trade-mark should be brought in, and no evi-

dence of any disclaimer.

It is customary to have an assignment of the

trade-mark application if there is a transfer of

ownership of any application. Also a disclaimer if

there is any change of ownership by reason of the

withdrawal of a party to an application.

None of those types of documents appear in the

record, and for the sake of shortening the record

on appeal it is believed that a finding like that

should be made.

As to finding E there is a statement there that

the board of directors never gave Mr. Mogan spe-

cial authority to deal with the assets of Bay Point

Oyster Farms other than the routine growing [5]

and marketing of oysters without specific authori-

zation of the board of directors.

It is believed that that is a finding of fact and

would save much of the record on appeal.

The other findings : I think that there is no par-

ticular reason to simply read them. Presumably

the Court has read them.

Then with the Court's permission I would be glad

to see if opposing counsel has any objection to any



vs, Willapoint Oysters, Inc, etc. 137

of those and, if so, I would like to reserve the bal-

ance of our time on that.

Is that satisfactory with the Court?

The Court: How much time is there, Mr. Bell?

The Clerk: It is now five (5) minutes.

The Court: That is satisfactory.

Mr. Hatch: With the time limitation your

Honor imposed I am going to make this very brief.

As to the motion to revise the findings proposed

by the Plaintiff I think your Honor has already

considered practically each and every request so

made and has previously denied the same.

As to the matter concerning Mr. Mogan's state-

ments, claims of personal ownership, I don't feel

that the submitted findings are accurate.

There was evidence in the record, as your Honor

will recall, that Mr. Mogan originated the name.

The Court : Are you directing yourself to Plain-

tiff 's, now? [6]

Mr. Hatch: Yes.

The Court: All right.

Mr. Hatch: There was evidence—evidence was

attempted to be introduced—that he had a State

trade-mark and granted licenses to the farms com-

panies.

In the first place, that is immaterial, and in the

second, I think your Honor covered the matter.

Your Honor has the matter in front of him and

in view of the very brief time we have I am going

to content myself with the statement that I believe

your Honor has considered each and every proposal
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made by Mr. Beach previous to this time and de-

nied it.

There are a great many matters that he asks you

to make findings on and they are utterly immaterial

and have no place in findings of this case.

The Court: You are objecting to all his pro-

posed findings?

Mr. Hatch : To each and every one of them
;
yes.

The Court: Then I suggest you go to your own.

Mr. Hatch: All right.

Insofar as our motion to revise findings, I have

made a memorandum of principal arguments. I do

feel that finding thirteen (13) should be revised.

Your Honor has confined himself in several places

in a fashion that I do not think he intended to.

Finding thirteen (13), lines twenty-six (26) and

twenty-seven (27), your Honor, states: [7]

^'While there is no positive evidence in the

record either that the board of directors of any

of these three corporations or the stockholders

of any of these three corporations had any

direct or positive knowledge of the above-out-

lined efforts * * *''

I think what your Honor intended to say was

that :

^'While there is no positive evidence in the

minute books or other records of the corpora-

tion ^ * ^"

Because there certainly is undisputed evidence in

this case that Mrs. Steinhaus, Mr. Griffin and Mr.

Mogan, and other directors, knew all about the
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efforts to secure registration and the record as a

whole shows that many, many of the interest direc-

tors and shareholders knew about it.

The next thing I want to call your Honor's

attention to is at the very bottom of that page

where the Court says:
ii¥: ¥: ¥: ^^^ Court fiuds as a fact on the basis

of the preceding findings * * "^^'

I don't believe your Honor intended to say that.

What you intended to say was on the basis of all

the evidence, because the Court had previously

found certain things and subsequently found other

items that would likewise indicate that there was

a transfer.

The Court: On that point, Mr. Hatch, "ilae pre-

ceding findings," use the language, ^Hhe [8] find-

ings as made substantiate the finding * * *"—I came

to the conclusion

Mr. Hatch : That is right, sir. Substantiates the

conclusion, and there are later findings in the decree

that likewise substantiate the same conclusion, be-

cause your Honor, after making that remark, right

over the top of the next page, commencing with

line six (6), goes on to say:

^^The court further finds as a fact that be-

cause of the relationship of all the parties

involved, including the directors of the three

corporations and the stockholders of the three

corporations, that all of such parties either had

knowledge or may reasonably be presumed to

have had knowledge of such transfer of owner-

ship of the trade-mark to and in defendant
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corporation, and made no objection thereto,

nor did they make any effort to investigate,

oppose or question the transfer of ownership

or issuance of registration of the trade

mark * ^ *''

The Court: Of course, one finding was on the

basis of findings by virtue of the proceedings be-

fore the Patent Office.

Mr. Hatch: That is right.

The Court: And the other is that nevertheless

they [9] were estopped by virtue of the fact that

they should have had knowledge or had knowledge.

There are two (2) theories.

Mr. Hatch: I think you have unduly limited

yourself in making the statement. I think if you

will give it more consideration you will follow that

line of thinking.

The Court: I understand.

Mr. Hatch: All right.

Now, the next thing is that in finding thirteen

(13) I definitely feel that there should be inserted

language in there to show that in connection with

the transfer the good will of the business was in-

cluded therewith, and to include language showing

that after the transfer the farms companies con-

fined their activities to growing oysters and ceased

harvesting and processing and canning and selling

activities.

You will understand it is not a thoroughly ab-

stract thing that can be passed from one party to

another, but that the trade-mark is included with
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the good will of the business. The transfer of the

oyster selling* business, or some such similar lan-

guage, should be included in the finding to definitely

indicate that at the time of the transfer of the

physical assets the good will, if any, that was—that

had been—created in connection with the trade-

mark was likewise transferred.

The Court: Don't you think that the language,

"that such trade-mark as well as other physical

assets''— [10] that is the language of the resolu-

tion. Good will is not specified as such.

Mr. Hatch: If your Honor would include ^Hhe

physical assets, including the oyster selling busi-

ness."

The Court: That includes all assets they had.

Mr. Hatch: No, it wouldn't. That is the difB-

culty. If it did I wouldn't be raising this question,

for the farms companies did retain oyster land.

The Court: Yes; that is right.

Mr. Hatch: I really think your Honor would

fall into error in not making that correction be-

cause your Honor indicated there was a transfer

of the mark. The mark cannot be transferred by

itself. The assets and the good will have to go

with it.

The Court: The mark followed the other assets.

Mr. Hatch : The mark followed the other assets.

The Court: I mean, was included.

Mr. Hatch: That is correct, but since the com-

pany retained some assets, I feel your Honor should

definitely state that the good will, or, if you want
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to put it another way, the oyster selling business

is included therein.

If your Honor fails to, I can just hear Counsel

talking about the findings of fact not supporting

the conclusions of law because there was a failure

on your Honor's part to find that the good will or

oyster selling business, if any, was likewise [11]

transferred.

I think it is a very important element in the case

and should be included in your Honor's language.

Then in finding fifteen (15), there is a finding:

^^That beginning in 1931, at least by Novem-

ber of that year, defendant" was the sole and

exclusive user of the label.

I am perfectly content with the finding ^^that at

least by November of 1931 the defendant was the

sole and exclusive user of the label," but as to the

beginning date, I don't believe your Honor, or any-

one else, can state definitely from the record that

the use began in 1931.

The undisi)uted evidence in the case was that all

records of sales were contained in Willapoint's

books and that record commenced in November,

1930, not November, 1931.

When the use became a use by Willapoint and

Willapoint alone is a question that is subject to

argument, but I don't think your Honor should

limit us to a finding that the exclusive use by

Willapoint started in 1931. We should be able to

go back just as far as the evidence will justify.

Now, one thing further, if your Honor please.

I realize your Honor is working under pressure.
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Counsel has indicated there will be an appeal and

the appeal runs from the time your Honor disposes

of these motions, and if an order could be entered

today it would be appreciated because the business

progress of both of these corporations is being im-

peded by this litigation. [12]

The Court: Mr. Beach?

Mr. Beach : May it please the Court, Mr. Hatch

mentioned that licenses were granted by Mr. Mogan
under a State trade-mark registration. There is no

State trade-mark registration in evidence. There

were no licenses in evidence.

The Defendant had opportunity to present any

evidence it w^ished, but there was no such evidence

presented.

Counsel also mentioned that Professor Griffin

knew about these proceedings. There was no evi-

dence that Professor Griffin knew about the pro-

ceedings. There was some loose talk, and your

Honor has confined himself to the record, and that

is commendable particularly after these many years.

It is mentioned that the Court's finding on a

basis of prior findings should be changed to on the

basis of all the evidence. The purpose of the find-

ings is to show to the appellate court a summary
of the evidence that has been introduced. I think

the Court is to be commended on the completeness

and thoroughness with which the findings have been

prepared in general, and to substitute the basis on

all the evidence for the findings which the Court

has carefully made means that the entire record

should be taken up on appeal and no one knows
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better than your Honor how confusing that would

be to the appellate court and, therefore, that change

should not be made.

The other comments of Counsel challenging the

basis on which the Court has decided this case : The

Court decided it on the basis of the registration

and on the theory of estoppel. Counsel harps [13]

on the theory of the transfer of the business. Cer-

tain assets were transferred. The Court referred

specifically to them on the basis of the written

record and those are presented in the findings of

fact.

Counsel also brings in that Bay Point—or, rather,

Willapoint Oysters, started sale in November, 1931

—the first of November, 1931—I think he meant to

say November, 1930.

If that is the case, then that would have been

prior to the application for registration in the

names of the two (2) farms companies.

Again, Counsel is going on an entirely different

theory than the Court rendered its judgment on,

and if that change is made it is inconsistent with

the entire theory of the case as set forth in the

Court's memorandum and proposed findings of fact

and conclusions of law.

The Court recognizes the theory on which the

Defendant urged the case in his memorandum and

instead of following that theory set up the Court's

own theory.

The theory of the Defendant is not supported by

the evidence and, therefore, to change the findings

of fact in a way that Counsel has requested and
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substituting an entirely different theory would

make many of the findings of fact meaningless and

would not be supported by the evidence in the case.

Therefore, we submit that none of the findings

proposed by the Defendant should be inserted.

Thank you. [14]

The Court: If you wish to come back at a quar-

ter to five (4:45) the Court will rule on the matter.

Mr. Hatch: A quarter to five (4:45). Thank you,

your Honor.

(Whereupon, a recess was had in the within-

entitled and numbered cause until 4:45 o'clock

p.m., August 5, 1952, at which time. Counsel

heretofore noted being present, the following

proceedings were had, to wit:)

The Court: Gentlemen, with respect to your

proposed revisions of findings of fact, the Court

has carefully considered them and has reached a

conclusion as to some revisions.

First, as to the Plaintiff's requested revisions:

Mr. Beach, the Court is denying them.

In the main, of course, they are based upon the

Plaintiff's contentions, his theory, of the case.

I might say that Counsel were certainly persist-

ent in urging them and it may be that the appellate

court may follow them.

Now, in denying them the Court certainly is not

intentionally making it necessary upon appeal to

provide more record than would otherwise be

necessary, but in making findings of fact the Court

must bear in mind that it is the ultimate facts
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rather than evidentiary facts that should be con-

tained in the findings, and that, in order to sustain

your position, Mr. Beach, it would seem to the

Court it would be necessary to provide much of the

record in any [15] event and that the Court could

not be very helpful in that respect by setting forth

some findings which might not be contrary to the

facts. The Court doesn't indicate by refusing them

that some phases of them may not be consistent

with the facts as shown by the evidence, but that

they are not essential at all to the Court's con-

clusions.

Mr. Beach: I think the Court is correct with

respect to most of them.

We had hoped that particularly findings A, B
and C might be included as clarifying the Court's

own memorandum and findings. I think that they

are necessary for the sake of accuracy.

The Court : Well, of course, the Court feels that

the memorandum must under the law and the rules

conform or be changed, if there is any change, to

meet with the findings of fact, there being both a

memorandum and findings in this case.

Now, directing attention to the requested amend-

ments by the Defendant.

The Court believes that the first request has some

merit and that the Court probably having redrafted

them several times didn't notice himself. There was

an intention, as set forth there, that the records of

the corporation did not indicate positive evidence

that the proceedings were known to the boards of

directors and stockholders as such, and so the Court



I

vs. Willapoint Oysters, Inc, etc, 147

will make that revision. That is, as set forth in

the first request.

Now, as to the second request, the Court goes

along in part with that, but only in part, and I

have revised thirteen (13) in [16] whole so that it

may be used for the purpose of an order.

Now the language is as follows:
a* -vr * ^jjg court finds as a fact from the evi-

dence in the case and particularly on the basis

of the preceding findings herein * * *''

Now, the Court as indicated before has reached

a conclusion based upon, in large measure upon, the

proceedings that transpired back in those early

days, and the proceedings before the Patent Office,

and the Court feels that while it could rely on all

the evidence that it would only be fair to make the

finding on what the Court actually based its finding

on and therefore the language will be changed to

read

:

ii¥r * ¥: ^^^Q court fiuds as a fact from the evi-

dence in the case and particularly on the basis

of the preceding findings herein that such

trade-mark," and so on.

As to good will, the Court was conscious in mak-

ing findings that there was nothing in the record

to indicate transfer of good will as such.

On the other hand, there is no question in the

Court's mind that with the trade-mark went good

will. Therefore, the Court's language will be

changed to read:
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ii^ * such trade-mark and any good will

that may have attached thereto as well [17] as

the physical and other assets of Bay Point

Oyster Farms, Willapa Oyster Farms and

Mogan mentioned in the resolutions set forth

in finding numbered VII * * *''

I see no reason to strike the reference to the

resolution because therein were described the assets

apart from the trade-mark and good will that the

Court had in mind were transferred.

As to the next request:

^^That at all times after said transfer Bay

Point Oyster Farms and Willapa Oyster

Farms confined their activities to growing

oysters * ^ *''

I think that is a fact, but the Court doesn't feel

that that has any relationship particularly to the

finding of transfer.

And I have prepared and will hand you a copy

of thirteen (13) as revised which you may use for

the purpose of an order.

Now, as to the requested revision to finding

fifteen (15) :

As indicated, and it was probably not accurate,

and certainly it is without question, that the exclu-

sive use by Defendant of the trade-mark followed

after the, or continued after November, 1931. [18]

I don't think it serves any purpose to fix the date

in this finding because this finding is for the pur-

pose of damage or showing infringement so that

the Court will revise that in the following language

:
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''That not later than November, 1931, De-

fendant with Plaintiff's full knowledge * * *''

and then going on with the language of the finding.

That, Gentlemen, I think should settle the find-

ings.

I want to say that it has been a difficult case. The

Court appreciates that Counsel has had a difficult

case to handle. After argument and testimony I

recognize that it isn't a decision that is without

question.

It is like so many other issues, courts can cer-

tainly differ and I recognize that this is true and

have sought to reach this conclusion to the best of

my ability.

Mr. Hatch : Might I say one thing, your Honor ?

Could your Honor fix a time when we could present

the order?

The Court: I am leaving. There shouldn't be

any trouble about getting this order, should there?

There will be no dispute on this order, will there?

Mr. Beach: No, your Honor, we will respect

your decision on it.

If it would facilitate matters, your Honor, if

Counsel could prepare the order and submit it to

us for approval, perhaps the [19] Clerk could mail

it to you for signing.

The Court: It may be if you can have it ready

by tomorrow and you can leave it with the Clerk

and I w^ill call.

Mr. Hatch : I will see to it that it will be ready

tomorrow and I want to express the appreciation

of Counsel and the parties for your consideration.
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Mr. Beach: And I want to join in that.

The Court: And I want to commend you on

your persistence, Mr. Beach, in advancing your

theory, even though the Court could not accept it.

(Whereupon, at 5:05 o'clock p.m., August 5,

1952, hearing was concluded.)

[Endorsed] : Filed October 6, 1952. [20]

[Title of District Court and Cause.]

TRANSCRIPT OF TRIAL PROCEEDINGS

Transcript of Trial Proceedings had before The

Honorable William J. Lindberg, United States Dis-

trict Judge, in the above-entitled and numbered

cause, commencing at 10:00 o'clock a.m., on the 16th

day of October, 1951, at Seattle, Washington.

Appearances:

ROBERT W. BEACH, ESQ., and

ALFRED H. LUNDIN, ESQ.,

Appeared on Behalf of the Plaintiff ; and

ORVILLE C. HATCH, JR., ESQ., and

F. ROBERT LEE, ESQ., of

KUMM, HATCH AND COOK, and

G. WRIGHT ARNOLD, ESQ., of

MATHIS AND ARNOLD,

Appeared on Behalf of the Defendant Wil-

lapoint Oysters, a Corporation, and

k
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CLINTON H. HARTSON, ESQ.,

Appeared on Behalf of Partnership and

Individual Defendants.

r Whereupon, the following proceedings were had,

to wit:

Mr. Beach: If your Honor please, the Plaintiff,

Bay Point Oyster Farms, has filed a trial brief set-

ting forth, briefly, the facts and the major points

of law involved in this case. Copies have been

served on Counsel for Willapoint Oysters.

The issues, briefly, are three (3), as pointed out

in the brief

:

The right of Bay Point Oyster Farms to use the

trade-mark, which was challenged by correspond-

ence of Willapoint Oysters.

Second, the right of the Defendant, Willapoint

Oysters, [11*] to register the trade-mark and the

subsequent validity or invalidity of that registra-

tion.

Third, the right of Willapoint Oysters to the

trade-mark.

The history of Bay Point Oyster Farms and the

Defendant, Willapoint Oysters, is intermingled in

that Bay Point Oyster Farms—in that Bay Point

Oyster Farms—was formed in the late twenties. I

believe in 1928. The next year Willapa Oyster

Farms was formed as a corporation for the purpose

of raising oysters in the Willapa Harbor region.

Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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These two (2) farms companies had the the same

president, Mr. Gerard T. Mogan, and he felt it

would be desirable to have—for the two (2) to co-

operate closely in the harvesting and marketing of

the oysters.

As a result, there was a corporation formed by the

name of Willapoint Oysters, the Defendant in this

case, and that corporation, for a number of years

—

the particular time of which will be indicated by the

testimony, acted as the marketing agency, or sales

agent, for the two Farms companies.

It was in the nature of a partnership, or joint

venture, entered into by the two (2) Farms compa-

nies and in rather an informal way, and Willapoint

Oysters operated under direction of Bay Point Oys-

ter Farms and Willapa Oyster Farms in three (3)

ways.

First, by direct management through joint direc-

tors.

Second, by Bay Point Oyster Farms and Willapa

Oyster Farms financial operation of Willapoint

Oysters. [12]

And, third, by a joint stock control of substan-

tially the entire stock ownership.

Throughout the years the stockholders of Bay

Point Oyster Farms and Willapa Oyster Farms ad-

vised that Willapoint Oysters was their marketing

agency, and that continued up until the Spring of

1950, just over a year ago, at which time Willapa

Oyster Farms stockholders acquired a small amount

of stock which gave them the controlling interest in
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Willapoint Oysters, after which Willapoint Oysters

refused to act, as it had acted for a period of twenty

(20) years or more, as the marketing agent and

servant of the two (2) Farms companies, and, in-

stead, began to treat Bay Point Oyster Farms as an

outsider.

As a result of that treatment, Bay Point Oyster

Farms decided that they would market their oys-

ters independently under the trade-mark ^^Willa-

point Oysters"—under the trade-mark ^^Willa-

point,'' I should say. [13]

* * *

There are cases in our brief pointing out that

registration in this country does not secure the

rights to a trade-mark such as in some foreign coun-

tries where the registration is the entire consider-

ation. There if a person registers a trade-mark, he

owns it. In the United States, however, the Courts

follow the common law in which trade-marks were

an incident of the good will of a business.

Now, the first user of the trade-mark ^'Willa-

point" on oysters was Bay Point Oyster Farms.

This use was prior to the organization of Willa-

point Oysters, the Defendant in this action.

As a result. Bay Point Oyster Farms acquired

ownership of the trade-mark and, when this joint

venture or partnership arrangement between the

two (2) Farms companies went into effect. Bay
Point Oyster Farms allowed its trade-mark to be

used, under its control, as a part of this joint enter-

prise.
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When the servant marketing agency corporation

decided, through the instrument of Willapa Oyster

Farms' stock ownership, that it no longer cared to

cooperate with Bay Point Oyster Farms, the [14]

partnership and joint venture ceased, and, as a re-

sult, the trade-mark remaining in the ownership of

Bay Point Oyster Farms could only thereafter be

used by Bay Point Oyster Farms, and the registra-

tion in the name of Willapoint Oysters was entirely

accidental, was illegal.

The registration is invalid and the registration to

Willapoint Oysters has no standing and no bearing

in the ownership under common law of trade-marks.

I believe those facts will be brought out in the

testimony in this trial.

Mr. Hatch: The Defendant, Willapoint Oysters,

will reserve its opening statement.

The Court : You may proceed, Mr. Beach.

Mr. Beach : We will call, as our first witness, Mr.

Verne Hayes. [15]

VERNE HAYES
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as fol-

lows:

Direct Examination

By Mr. Beach

:

Q. Will you please state your name?

A. My name is Verne Hayes—H-a-y-e-s (spell-

ing).
* * *

The Clerk : Plaintiff's Exhibit Number 1 marked

for [16] identification.
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(Plaintiff's Exhibit Number 1 marked for

identification.) [17]

# * *

Mr. Beach: Your Honor, as far as the stock

ownership of Willapa Oyster and Coast Oyster

Company is concerned, these figures were obtained

from Counsel for Defendant and at this time I

would like to have a stipulation that this chart rep-

resents the correct situation with respect to those

three (3) companies, and, if incorrect [19] informa-

tion has been furnished, I should appreciate Coun-

sel's furnishing the correct information.

Mr. Hatch : I would like an opportunity to look

at the chart during the noon recess. It is quite pos-

sible we can reach a stipulation. I think the chart

is approximately correct. There may be some slight

variations. I want to check it over. If that is sat-

isfactory, I will advise your Honor at two (2:00)

o'clock. [20]
* * 4f

Q. Are you an officer of any of the corpora-

tions represented on the chart, Willapa Oyster

Farms, Willapoint Oysters, or Coast Oyster Com-

pany ? [21] A. Yes, sir.

Q. What officer of what company?

A. I am the vice-president of Willapoint, Coast

Oyster Company, and secretary-treasurer of Willapa

Oyster Farms.

The Court: May I have that again?
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The Witness: Vice President of Coast Oyster

Company, Willapoint Oysters, and secretary-treas-

urer of the Willapa Oyster Farms.

Q. (By Mr. Beach) : How long have you been

vice president of Willapoint Oysters ?

A. I have been vice president of Willapoint Oys-

ters since Mr. Bailey and I went into the Company
together in 1946, December the 9th. [22]

* -x- -x-

Q. When did you become sole owner of Coast

Oyster Company? A. In April of 1948.

Q. When did you become secretary-treasurer of

Willapa Oyster Farms ?

A. Well, sir, I don't know exactly.

Q. Can you state approximately?

A. It was some time after Mr. Bailey and I split

up. I would say it was about, possibly, April a year

ago ; a year from this last April.

Q. That would be April, 1950; is that correct?

A. Yes, sir.

Q. Were you an officer of Willapa Oyster Farms

prior to [23] your being secretary-treasurer?

A. Yes, sir.

Q. What officer?

A. Well, I was vice president of all the compa-

nies and Mr. Bailey was president of all the com-

panies. I was vice president of that company when

we originally took it over.

Q. What year was that?

A. That was December 9, 1946.
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Q. Then you have been familiar with the affairs

of Willapa Oyster Farms and Willapoint Oyster

Company since the end of 1946?

A. I have not.

Q. Is that correct? Would you please explain

why you have not?

A. Well, sir, Mr. Bailey is a one-man organiza-

tion. He ran the companies himself. He ran Willa-

point, he ran Willapa, and he ran Bay Point, and

I was not familiar with the operations of these com-

panies until w^e had an audit sometime in 1949. He
wrote all the checks, wrote all the minutes ; he wrote

all the contracts himself, and he had the full charge

of the entire operation until after we split away
from him and had audits made of all these com-

panies. [24]
* -x- *

Q. As far as you know, Willapa Oyster Farms

has never done any business under the trade-

mark [25]
* * *

A. Well, we took over the various companies,

Bay Point, Willapoint, and Willapa on December

9th, and it was our understanding at that time, Mr.

Bailey's and mine, that Willapoint was the com-

pany that had the sole right to the trade-mark. That

is the reason he got me to put money in to go in

there because they had such a good brand.

I know of no use of Willapa using trade-mark

*' Willapoint'' until Mr. Bailey told me one time

that he heard a rumor he would be put out of the



158 Bay Point Oyster Farms, etc.

(Testimony of Verne Hayes.)

Company and he showed us a letter stating that [26]

Willapa had been licensed to use the trade-mark

'^Willapoint." That is the only knowledge I have.

•^ « -jf

Q. Now, what was the relationship between Wil-

lapa Oyster Farms and Willapoint Oysters while

you were an officer?

A. Willapoint bought oysters from Willapa Oys-

ter Farms and processed them and paid them for

them.

Q. What kind of a business relationship would

you say that was ?

Mr. Hatch: I will object to that again as calling

for a conclusion of the witness. The witness can

detail the facts.

The Court: Objection sustained.

Q. (By Mr. Beach) : Did Willapoint Oysters

act as the marketing agency of Willapa Oyster

Farms ?

Mr. Hatch: Same objection, if your Honor

please. The relationship between the companies is

a matter to be determined by your Honor and what

the parties may call one another is immaterial.

The Court: The objection may be sustained to

the question in its form. [27]

Q. (By Mr. Beach) : Mr. Hayes, were you fa-

miliar with the letterhead used by Willapoint Oys-

ters at the time that you became associated with

that company? A. No, sir.

Q. Were you familiar with the letterhead used

by Willapoint Oysters at any time?
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A. Well, I knew that it had '^Willapoint Oys-

ters/' or ''Willapoint," and Art Lillie as president

—pardon me—sales manager, R. H. Bailey, presi-

dent, Inez Steinhaus, secretary, and Verne Hayes,

vice president, but I was not familiar with anything

else on it.

Q. You have seen the letterheads, have you?

A. Yes. Since last April it has come to our at-

tention.

Q. But prior to last April you never saw a letter-

head of Willapoint Oysters ?

A. Yes, sir, I have seen it many times. I have

told you what I can remember of what I saw on it,

up until the time last April.

Q. But you did see it prior to last April, did you

not?

A. Oh, yes, sir. I have signed many letters.

Q. You say you have signed many letters?

A. Many letters. Mr. Bailey and I together

signed many letters going out to stockholders that

he would write.

Q. Do you know that the letterhead did have on

it the statement, in the upper right hand corner,

"marketing agent for Willapoint Oysters for Bay
Point Oyster Farms and Willapa Oyster [28]

Farms"? A. I know it now, sir.

Q. I am going to show you a photostat copy of

a letter attached to the original Complaint and ask

you whether or not you recognize that photostat

copy as being a copy of the letterhead of Willapoint

Oysters ?
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Mr. Hatch : Might I know what exhibit you are

referring to, Counsel?

Mr. Beach: It is the first exhibit attached to

the Complaint.

Mr. Hatch: Is it marked, Mr. Beach?

Mr. Beach: It may be designated Exhibit A, I

am not sure. It is the first one, dated November 29,

1950.

The Witness: What was the question?

(Whereupon, material appearing on lines 3

through 6, page 29, read by the Reporter.)

A. Yes, sir, I would say it is.

Q. (By Mr. Beach) : I call your attention to

the notation in the upper right hand corner. Will

you please read that?

A. It says: ^'Marketing agent for Bay Point

Oyster Farms, Inc., Willapa Oyster Farms, Inc."

Q. Is that a correct statement?

Mr. Hatch: Just a moment. I object to that as

calling for a conclusion of the witness. [29]

The Court: Sustained.

Mr. Beach : If your Honor please, this is the let-

terhead sent out to the trade and it is material as

to the good faith of the people who use the letter-

head.

Mr. Hatch : If your Honor please

The Court: I think you can show that that was

on the letterhead. He testified to that. Now you

are asking for a conclusion of the witness, as the

Court understands it.

Mr. Beach: All right.
*
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Q. (By Mr. Beach) : Mr. Hayes, I would like

to ask you then, just what was the type of business

transaction, in detail, between Willapa Oyster

Farms and Willapoint Oysters while you were as-

sociated with those two (2) companies.

A. Well, Willapoint—May I answer as I know
how to answer it without just saying yes or no, sir?

Q. Certainly.

A. When we first took over Willapoint, Willa-

point had a cannery and they bought oysters from

the Farms companies on the grounds, and they took

them into the plant and canned them. We canned

some seventeen thousand (17,000) cases for them

the first year. After that season Willapoint sold

—

Bay Point—Willapa Farms sold their oysters to

Willapoint; but Coast Oyster Company's, they were

processed in their plant at South Bend, Washing-

ton, and it was always my feeling, and, apparently,

Mr. Bailey's, up until a late hour, that Willa-

point [30] was buying the oysters from the Farms

companies, or anyone else that they could, and har-

vesting them.

Q. Mr. Hayes, I prefer you not to state your

feelings. I would like to have the facts.

A. Those are the facts, sir.

Q. Are you familiar with the accounting system

at all?

A. I am familiar with the way it is handled to-

day, yes, sir.

Q. And when you say that the Willapoint Oys-

ters bought, and the Willapa Oyster Farms sold,
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there was no financial connection between the two

(2) companies other than arms length purchase and

sale; is that correct?

A. I will say this : That Willapoint, not having

too good a credit rating under the present manage-

ment, that there was a big period of time there

when the Farms companies did not receive their

money, and that the bookkeeping system was that it

w^as just entries backwards and forwards, and that

is one of the things we objected to. Nobody knew

where we were, any of the companies.

Q. Did the Farms companies ever finance Willa-

point Oysters by loaning them money, or advancing

money, or waiting for payment while other pur-

chasers were paid?

A. They never advanced money while I was

there, or loaned any money while I was there, ex-

cept they did wait for their money and to my knowl-

edge they are still waiting for some money.

Q. Even though other people who sold oysters

to Willapoint Oysters did not wait for their money,

the two (2) Farms companies did [31] wait for

theirs; is that correct? A. That is correct.

Q. During those years while you were an officer

of both corporations, were there not joint directors

meetings of the directors of Bay Point Oyster

Farms, Willapoint Oysters, and Willapa Oyster

Farms ?

Mr. Hatch: Object to that as not the best evi-

dence.

The Court: He may answer, if he knows.
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A. To my knowledge, there was nothing joint.

I have never attended a joint meeting of Bay Point

Oyster, or Willapa or Willapoint. They were al-

ways an hour later, but always separate.

Q. (By Mr. Beach) : You never attended any

joint meetings?

A. Not to my knowledge, no, sir. [32]

* * *

(Whereupon, at 12:05 o'clock, p.m., October

16, 1951, a recess was had in the within-entitled

and numbered cause until 2:00 o'clock, p.m.,

October 16, 1951, at which time. Counsel hereto-

fore noted being present, the following proceed-

ings were had, to wit:) [35]

* * *

Mr. Beach: First, I would like to ask, your

Honor, whether the stock ownership has been veri-

fied by Counsel.

Mr. Hatch: I have not computed the mathe-

matical percentages, but the stock ownership of

Willapoint is correct as to the number of shares.

The Willapa Oyster Farms is approximately cor-

rect. I think, for any illustrative purposes, it is

adequate. The stock in the Coast Oyster Company,

as of the date of the verification of the Complaint,

and the Cross-Complaint, the record of ownership,

was as indicated on the chart. There was a private

transaction between Mr. Kumm and Mr. Hayes

whereby Mr. Kumm was to have a certain beneficial

interest in Coast Oyster Company. That has been
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largely oral conversation and has not been reflected

by issuance of stock in the Coast Oyster Company
at the present time.

Mr. Beach: Thank you. I may say at this time

that those percentages were just approximate in

order to give your Honor an idea of what the gen-

eral picture is as to stock ownership, so that we

may be in error a per cent or two in the actual cal-

culations in the shares given by Counsel, but I think

it is sufficiently accurate for illustrative purposes.

Q. (By Mr. Beach) : Mr. Hayes, did I under-

stand you to say this morning that Willapa Oystei;^

Farms simply sold oysters to Willapoint Oysters

and that they in turn paid Willapa Oyster Farms

for the oysters? Is that the way the transaction

was handled between the companies?

A. That was my understanding of it. [36]

Q. And how about the transaction as to oysters

between Bay Point Oyster Farms and Willapoint

Oysters? Do you have any understanding as to how

that was handled?

A. The same as Willapa; that they bought them

just the same.

Q. Do you know how the price was fixed for oys-

ters supplied by Willapa Oyster Farms to Willa-

point Oysters?

A. Sir, they varied at times. It was according

to how much Mr. Bailey wanted to fix the price for

them.

Q. Was it the market price ?

A. Sometimes it was below ; sometimes above. It
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depended on whether Mr. Bailey had an interest in

the oysters sold or whether or not we were buying

them straight from the Company. It depended

whether Willapoint

Q. I am referring to oysters sold by Willapa

Oyster Farms to Willapoint Oysters. How was

the price set for those oysters ?

A. Sometimes on the bushel; sometimes on the

gallon, and sometimes on a cash basis.

Q. Was it the going market price?

A. Sometimes it was above, sir, and sometimes

below.

Q. How was that determined?

A. By Mr. Bailey, at least while Mr. Bailey and

I were there.

Q. You were never consulted on how to set the

price ?

A. Quite often I was consulted, but Mr. Bailey

and Mr. [37] Wollenweber set the price as a rule.

Q. When you were consulted on setting the price,

what entered into your determinations as to how the

price was set?

A. It varied. Sometimes in the middle of the

season it varied. To give you an illustrated ex-

ample :

In about 1949, I believe, Mr. Bailey had a fifty

per cent (50%) interest in the oysters of the Farms

companies. The Farms' went up in one instance

fifty per cent (50%) higher at the time they com-

puted the charge, and then when the Farms com-
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panies had less oysters after that it went down to

normal.

Q. What was your contention, when you were

consulted, as to how these prices should be set for

Willapa Oyster Farms?

Mr. Hatch: I object to that as immaterial.

Mr. Beach : It goes to the heart of how these com-

panies operated.

The Court: He may answer.

The Witness : May I have the question, please ?

(Whereupon, material appearing on lines 11

and 12, page 38, read by Eeporter.)

A. Well, my contention was that—not conten-

tion but what I understood at the time was that

—

Willapoint bought the oysters from Willapa and

from Bay Point, and they didn't pay for them until

the end of the year, and the way they paid for them

at the end of the year was due to how much money

the Willapoint would have to pay with.

For instance, another example : [38]

Mr. Bailey and I drew one and a half per cent

(11/2%) for a commission. He finally drew a couple

of thousand dollars ($2,000.00) more than I did the

audit revealed, and there wasn't quite enough

money to pay the Farms' money as they paid an

outsider, so they kind of divided up the profits they

had for the number of oysters they bought from

Bay Point and Willapa, and that is what the com-

panies got. It was a book entry transferring the

amount of money over, and back and forth.
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Q. (By Mr. Beach) : Then it was not the pur-

chase of oysters by Willapoint Oysters on the basis

of the going market price; is that correct?

A. In some instances it was higher than market

price, and some below.

Q. But it was not on the basis of the market

price ?

A. The intention was to always give them the

going market price. As a matter of fact, when we
were in the Company, we would use Willapoint

price that they paid the Farms companies as the

price we would pay other people.

Q. I thought you said it was the profit that

Willapoint Oysters made, or the loss, that deter-

mined the price.

A. That is right, and Mr. Bailey would say,

from time to time, you are paying too much money

to other people, and this is what the Farms com-

panies are getting for it, and that would be the

yardstick on what we bought oysters from other

people.

Q. Didn't you pay the market price to other

people? [39]

A. The market, sir, in oysters is up and down.

It fluctuates, and what made it really fluctuate was

how Willapoint—the Farms companies—were com-

ing out.

Q. Well, market price is established by the sup-

ply and demand relationship; isn't that correct?

A. I imagine that is correct, sir, in most in-

stances; but in oysters it would vary from week to

week, month to month, and year to year.
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Q. The market price would? A. Yes, sir.

Q. But it wasn't the market price paid to Wil-

lapa Oyster Farms but, rather, the profit or loss

of Willapoint Oysters ; is that right ?

A. That is the way it would end, but they tried

to keep it the market price. In other words, they

paid the market price.

Q. You mean Willapoint Oysters paid the mar-

ket price for buying and selling of oysters in the

State of Washington ?

A. I would say, sir, it had a big bearing on what

the prices were, sir.

Q. How about the purchase of oysters from Bay

Point Oyster Farms ; was Bay Point Oyster Farms

paid the going market price?

A. Bay Point Oyster Farms was paid the go-

ing market price sometimes, and sometimes it was

above and sometimes it was below.

Q. And what would determine whether or not

Bay Point [40] Oyster Farms was paid above or

below the market price ?

A. Now, sir, I didn't have too much to do with

this until we took over the Company itself about

a year and a half ago when we took our office out

of Willapoint and took our books out. From that

time on we have paid Willapa the going market

price we pay anyone else, but, going back over the

records, we find that it was the going market price

paid the Farms companies according to what Mr.

Bailey and Mr. WoUenweber decided it to be.

We found in every instance it went up since 1946
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it was when Mr. Bailey had an interest in those

oysters belonging to the Farms companies.

Q. When you entered into consideration of

what price Willapa Oyster Farms should be paid

for their oysters, did you at the same time consider

what Bay Point Oyster Farms should be paid for

its oysters supplied to Willapoint Oysters ?

A. Yes, sir. [41]

Q. And then Bay Point Oyster Farms and Wil-

lapa Oyster Farms were paid on the same basis?

A. Yes, sir.

Q. You mentioned an audit. What audit was

that?

A. We had an audit made. I believe the records

were all closed November 30, 1950. It was made by

Costello, Marshbank and Raines.

Q. You say that was November 30, 1950?

A. As I recollect, sir, that is when it was. I

don't know just when they closed it. It might have

been when they closed it, on the first of the year.

It took four (4) or five (5) months.

Q. The first of what year?

A. The first of the year 1950, I guess. Yes. Time

flies so fast. I believe it would be 1950. But it

would have been 1949 that the audit started.

Q. Who employed the auditors ?

A. The auditors were employed by the Coast

Oyster Company with the consent of Mr. Bailey

who said he had no objection to any audit being

made.

Q. And who selected the auditors? [42]
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* * *

A. The auditors were selected by Mr. Kumm,
who was the president of Coast Oyster Company,

and it was asked of Mr. Bailey if approved or

objected. He approved and there was no objection.

Q. (By Mr. Beach) : For whom were these

audits made ; for what company ?

A. They were made for Willapa Oyster F^rms,

for Willapoint Oyster Company, for Coast Oyster

Company, and for New Point Oyster [43] Com-

pany.

The reason they were all made at the time was

because Mr. Kumm said he would not be a part of

a group of organizations that were so mixed up.

* -x- *

Q. Was there an audit made at that time for

Bay Point Oyster Farms? A. Yes.

Q. I think you did not mention that.

A. Pardon me, sir.

Mr. Beach : Will you mark this ?

The Clerk : Plaintiff's Exhibit Number 2 marked

for identification.

(Plaintiff's Exhibit Number 2 marked for

identification.)

Mr. Beach : And this.

The Clerk : Plaintiff's Exhibit Number 3 marked

for identification.

(Plaintiff's Exhibit Number 3 marked for

identification.)
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Q. (By Mr. Beach) : Showing you the docu-

ment marked Plaintiff's Exhibit 2, for identifica-

tion, Mr. Hayes, can you state what that is? [44]

A. That is the report—or the audit—that they

made, I believe, that I spoke of, in 1949- '50.

Q. Who are '^they"?

A. Costello, Marshbank and Raines.

Q. And that is the audit that you and Mr.

Kumm requested and obtained Mr. Bailey's ap-

proval to have made ? A. Yes, sir.

Mr. Hatch : Which company is this ?

The Witness: Willapa Oyster Farms.

Mr. Beach: I would like to offer this in evi-

dence as Plaintiff's Exhibit Number 2.

Mr. Hatch: May I see it? I object to it at this

time as irrelevant and immaterial.

The Court: The Court is not able to determine

the materiality at this time. It will be admitted

subject to being stricken if found immaterial.

(Plaintiff's Exhibit Number 2 admitted in

evidence.)

Mr. Beach: At this time I would like to read

from page four (4) of this auditor's report, imder

the heading ^^Operations'':

^^In October, 1930, the Willapa Oyster Farms

and Bay Point Oyster Farms organized a corpora-

tion named Willapoint Oysters to harvest, process

and sell the oysters produced by the two companies.

Each of the [45] two companies held 2,048 shares of

the 4,500 shares of capital stock of Willapoint

Oysters at November 30, 1949.



172 Bay Point Oyster Farms, etc.

(Testimony of Verne Hayes.)

^^Willapoint Oysters has also acted as fiscal agent

for the two farms companies since its inception.

At the close of each fiscal year ending May 31, all

operating expenses applicable to Willapa Oyster

Farms and Bay Point Oyster Farms paid by Wil-

lapoint Oysters, are charged to them by book entry

on an equal basis. Credits for oysters sold during

the year are handled in a similar manner.

^^The credits for oysters sold and expenses of

operation for the six months ended November 30,

1949, were apportioned equally between Willapa

Oyster Farms and Bay Point Oyster Farms and

we were advised that this procedure has been in

effect for a number of years. We were informed

that due to the commingling of the oysters on the

beds by natural and other causes, no segregation of

operating costs or of the harvested oysters was

made between the oyster beds owned by the two

farms [46] companies and, therefore, the costs and

revenues were apportioned equally."

Is that a correct statement, according to your un-

derstanding, of how the companies operated?

Mr. Hatch: Just a moment. I object to that

question and I would like to renew my objection to

the admission of the audit on the further ground

that is is not only immaterial but a question of

competency.

This is obviously a hearsay document. In other

words, an auditor made an examination. He is not

here for cross-examination. The statement itself

shows that it is not the type of evidence admis-

sible in a court of law.
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Mr. Beach : If your Honor please, this is a busi-

ness record. Are you through?

Mr. Hatch: Therefore, I move that the Court

strike the audit.

The Court: The Court will deny the motion.

Mr. Beach: Would you read the question?

(Whereupon, material appearing on lines

3 and 4, page 47, read by Reporter.)

Mr. Hatch: I make the further objection that

any statement by this witness would be a conclu-

sion. The witness can testify as to how the Com-
pany operates, but he is now asking for his ap-

proval of a conclusion of someone else, which would

be, obviously, a conclusion of the witness. [47]

Mr. Beach: If your Honor please, this is a busi-

ness record.

The Court: He may answer.

The Witness: I don't know whether this is as

it was read or not. When this was made I still had

no connection with the books, or the records, or

the policies of either Willapa, Willapoint or Bay
Point.

Q. (By Mr. Beach) : Mr. Hayes, you have tes-

tified about how the companies operated. Is that

your understanding as to how they operated while

you were an officer of the companies Willapoint

Oysters and Willapa Oyster?

A. That is my understanding that, since 1946,

it was the way they operated. That was one of our

objections to the operations, that they were com-
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mingled and worked together without regard for

one another.

Q. And this is a correct statement as to that

period, according to your imderstanding ; is that

right?

A. From my present understanding, yes, sir.

Q. I show you Plaintiff's Exhibit Number 3,

marked for identification, and ask you if you can

identify that document ?

A. Well, I assume, sir, that it is a report of Bay
Point Oyster Farms, made at the same time as

Willapa Oyster Farms.

Q. This was an audit made by the auditors se-

lected by Mr. Kumm and, I assume, concurred in

by you. Are you familiar with that audit of Bay

Point Oyster Farms ? [48]

A. No, sir ; I am not familiar with it.

Q. You don't recall having seen it?

A. I have seen it, yes. Mr. Bailey got these. I

saw them just prior to the stockholders' meeting.

Q. Can you identify it as the auditor's report?

A. I assume it is, sir. It is on the same date,

February 5th, by the certified accountants, Costello,

Marshbank and Raines, and it was my understand-

ing that they were making the audits for all the

concerns.

Mr. Beach: I offer this document in evidence

as Plaintiff's Exhibit Number 3.

Mr. Hatch: I object on the same grounds.

The Court: Do you identify that audit; have

you seen it before ?



vs. Willapoint Oysters, Inc, etc. 175

(Testimony of Verne Hayes.)

The Witness: Well, sir, all I know, sir, is that

they did make an audit at the same time as they did

make this audit, and it is on the same date, by the

same people, and I assume it is. I couldn't swear

to this, but they did make one at the same time. I

am not familiar with the contents of it.

The Court: The Court thinks there is some

question as to identity. The Court will not sustain

the objection on materiality, but on identification.

There is no indication that the witness can identify

it. I think he partially does.

It seems to me, unless it is agreed, unless Coun-

sel has no objection on identity, the Court would

not sustain the objection on [49] materiality.

Mr. Hatch: We object on all grounds.

Mr. Beach: If your Honor please, I presume

that copies of this audit were given to the officers of

both Willapa Oyster Farms and Willapoint Oys-

ters.

The Court: It is my understanding that it was

not; that Mr. Bailey had the audits of Bay Point.

Mr. Beach: I wonder if Counsel can state?

Mr. Hatch: To my knowledge, none of my cli-

ents had a copy of the audit and, personally, I have

never seen the document referred to.

Mr. Beach: Then, subject to further identifica-

tion by another witness, I would like to ask this

witness whether this statement, in this auditor's

statement, is correct according to his understand-

ing:

Reading from page four (4) *^ Operations":
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''In October, 1930, the Bay Point Oyster Farms
and Willapa Oyster Farms organized a corpora-

tion named Willapoint Oysters to harvest, process

and sell the oysters produced by the two companies.

Each of the two companies held 2,048 shares of the

4,500 shares of capital stock of Willapoint Oysters

at November 30, 1949.

''Willapoint Oysters has also acted as [50] fiscal

agent for the two farms companies since its incep-

tion. At the close of each fiscal year ending May
31, all operating expenses applicable to Bay Point

Oyster Farms and Willapa Oyster Farms paid by

Willapoint Oysters, are charged to them by book

entry on an equal basis. Credits for oysters sold

during the year are handled in a similar manner.

"The credits for oysters sold and expenses of

operation for the six months ended November 30,

1949, were apportioned equally between Bay Point

Oyster Farms and Willapa Oyster Farms and

we were advised that this procedure has been in

effect for a number of years. We were informed

that due to the commingling of the oysters on the

beds by natural and other causes, no segregation of

operating costs or of the harvested oysters was

made between the oyster beds owned by the two

farms companies and, therefore, the costs and reve-

nues were apportioned equally."

Now, I would like to ask, Mr. Hayes, whether

that is a proper statement of the operating basis

between Bay Point Oyster [51] Farms and Willa-

point Oysters, to your knowledge, during the time
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you owned stock in Bay Point Oyster and were

associated with Willapoint Oysters?

Mr. Hatch: Now I make the same objection I

made before, and on the further ground that the

statement is largely, obviously, hearsay. If I might

see the exhibit for a moment.

(Document handed to Mr. Hatch.)

The Court: Are you examining this witness as

an adverse witness?

Mr. Beach: Yes, your Honor.

Mr. Hatch : He has read to him a long statement

concerning operations in 1930. It starts: '^Concern-

ing the purpose for which these companies were

formed," and a lot of history. Obviously this wit-

ness had nothing to do with those companies at

that time.

Obviously this audit, any statements in it con-

cerning its purpose, concerning things that hap-

pened in 1930, would be hearsay.

Now, I submit that the only proper questions to

ask this witness is his knowledge concerning the

operation of Bay Point Oyster Farms. Any other,

even if he gleaned it from another source, would

still be hearsay, your Honor.

Mr. Beach: Let the record show that, after

reading the statement to the witness, the statement

read was handed to the witness and, if the reporter

will read the question to the witness, I believe

Counsel will see that there was no question asked

regarding [52] the period to which he objects. Will

the Reporter please read the question?
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(Whereupon, material appearing on lines

24 and 25, page 51, and lines 1, 2 and 3, page

52, read by Reporter.)

The Court: The Court will overrule the objec-

tion on the ground that this is an adverse witness

and Counsel is entitled to, in effect, cross-examine

him on this matter.

As I understand the question, the question isn't

whether that statement is true as such but whether

that is, in the knowledge of the witness, an outline

of the operation?

Mr. Beach: Yes, your Honor, and the question

was confined to during the period this witness was

associated with Willapoint Oysters. I am asking for

what he knows of his own knowledge and not hear-

say.

The Court: He may answer, if he knows.

Mr. Beach: Mr. Hayes, I will ask the Reporter

to read the question again so that we will have it

clearly in mind.

(Whereupon, material appearing on lines

24 and 25, page 51, and lines 1, 2 and 3, page

52, read by Reporter.)

Mr. Hatch: I hate to be going contrary to your

Honor's ruling, but Counsel says his question is

confined to the period that he was associated with

the Company. The falsity of that is evidenced by

the fact that the question goes back to 1930, the

purpose of the incorporation.
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I submit any question concerning that statement

should [53] be confined to the period during which

Mr. Hayes was active in the operation of Bay Point

Oyster Farms.

Mr. Beach : May I suggest that the

The Court: I believe the witness here under-

stands that he can testify only to what he knows.

The Witness: Yes, sir.

The Court : And as to that point, he may answer

the question. Objection overruled.

The Witness : Well, as I imderstood it, after the

audit was made, and so on, that was the way it was

done.

Mr. Beach : Thank you.

Your Honor, the Clerk asked whether Exhibit 3

is admitted.

The Court: No, Exhibit 3 is not. [54]

•3f « «

Cross-Examination

By Mr. Hatch:

Q. Mr. Hayes, how old are you?

A. Thirty-three (33) years old.

Q. You first became associated with these Farms
companies and Willapoint Oysters when?

A. December 9, 1946, sir.

Q. Who was associated with you in your be-

coming interested in these three (3)—two (2)

—

Farms companies and Willapoint Oysters?

A. Mr. Arnold Waring and Mr. R. H. Bailey,

the three (3) of us.
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Q. Did the three (3) of you go into this in equal

shares? A. Yes, sir.

Q. In your direct examination there was some

reference made to letterheads. Might I ask you if

any change was made in the letterheads when you

went into the Company to your knowledge ?

A. Well, I believe the only change that was

made was in the names on the letterhead. Myself

and Mr. Bailey's name was on there and, I believe,

after a short while he put the can on the letterhead

showing ^^Willapoint." It was in red. That was the

only change to my [55] knowledge.

Q. I believe you stated on direct examination

Willapoint had a cannery % A. Yes, sir.

Q. Was that cannery operating?

A. It was operating when we took over; yes,

sir.

Q. Did you ever attend a joint meeting of any

of these companies?

A. Not to my knowledge, sir, where they

were

The Witness (To Court) : May I ask the Court

to define the question?

The Court: If you don't understand

Q. (By Mr. Hatch) : Well, did you ever attend

a meeting of the board of directors of Willapa Oys-

ter Farms, Bay Point Oyster Farms and Willa-

point Oysters where the directors purported to

—

of the three (3) companies—sit down and decide

things for the three (3) companies?
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A. Not to my knowledge, sir, ever. [56]

Mr. Hatch : I will have one or two further ques-

tions.

The Court: All right.

Q. (By Mr. Hatch) : In connection with the

question propounded to you concerning the previ-

ous operations of the Company, were you testify-

ing the purpose for which these companies were

formed ?

A. I would like to have that question asked

again, sir.

Q. Well, Counsel asked you a long question con-

cerning what [58] happened in certain audits. Do
you have any knowledge, first hand knowledge of

your own, concerning what transpired in October,

1930, when Willapoint Oysters was formed?

A. No, sir.

Q. And you were confining your remarks to

your understanding of how the Company operated

from the time when you, Mr. Bailey and Mr. War-
ing went into the affairs of the Company?

A. Yes, sir.

Q. Now, during that period, Mr. Hayes, what

part of the work were you active in ?

A. I was down on the Bay, sir, growing the

oysters and seeing that they were harvested, and

so on.

Q. And who operated the office?

A. Mr. Bailey.
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Q. Did you attempt to direct Mr. Bailey how
to operate the office ?

A. That is pretty hard to do, sir. [59}

^ * ¥r

WARD C. KUMM
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as fol-

lows :

Direct Examination

By Mr. Beach

:

Q. Will you please state your name?

A. Ward C. Kumm.
Q. What is your address, Mr. Kiunm ?

A. Sir?

Q. What is your address?

A. I always use my office address, Central

Building, Seattle.

Q. May we have your home address ?

A. 232 Thirteenth Avenue North, Seattle, Wash-

ington.

Q. What is your occupation, Mr. Kiunm?

A. Lawyer and oysterman.

Q. How long have you been a lawyer?

A. Since 1917.

Q. And how long have you been an oysterman?

A. Actively? Oh, sometime since the Spring of

1950. I gave part of my time to it at that time.

Q. I didn't get the date.

A. I started giving part of my time to the oys-

ter business in the Spring of 1950.
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Q. What was your connection with the business

in the Spring [61] of 1950 as oysterman?

A. In the fall of 1949 Mr. Hayes again renewed

a request that he had made in 1947 that I identify

myself actively with the Coast Oyster Company,

and probably with some of the other companies in

which he was interested. I told him at that time

that I would do so after an audit of these com-

panies had been made by reason of—I just didn't

want to go in blindly and, when those audits came

out, as I remember, it was early 1950 when they

were completed, and I started giving my time to

determination of policy, particularly to Coast Oys-

ter Company at that time.

Q. At that time, Mr. Kumm, Mr. Hatch was the

sole owner of Coast Oyster Company, was he not?

Mr. Hatch: Thank you for the compliment.

Mr. Lundin: Mr. Hayes.

Mr. Beach : Thank you.

Q. (By Mr. Beach, continuing) : Mr. Hayes

was the sole owner of Coast Oyster Company?

A. You are speaking of 1950 ?

Q. Yes, at the time you undertook this employ-

ment.

A. Yes. He had, the Spring previously, ac-

quired the stock of his father and his brother in

that company.

Q. At that time did Mr. Hayes and Coast Oys-

ter Company own stock in Willapa Oyster Farms,

as well as you know?

A. Coast Oyster Company had substantial hold-

ings and Mr. [62] Hayes had small holdings.
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Q. Did either Coast Oyster Company, or Mr.

Hayes, at that time have any ownership in the

stock of Willapoint Oysters, so far as you know?
A. Did either Coast or—I don't recollect

whether Coast did or not. Mr. Hayes was buying

—

I don't know whether he was buying a fractional

share from Mr. Waring, or whether that had been

consummated. If he did, it was a very small in-

terest.

Q. Later on you know that Coast Oyster did

acquire some interest, as indicated by the chart,

marked for identification as Plaintiff's Exhibit

Number 1, in Willapoint Oysters, is that correct?

A. You are speaking about the Griffin stock

now?

Q. I am speaking about the acquisition of own-

ership.

A. You have 396 and % shares; is that what

you talk about?

Q. Yes.

A. (Continuing): On Exhibit 1. Well, 395

shares, that was the Coast ownership. I think that

is correct. Coast ownership, as of July, 1951, it was

stated here. 395 shares of that stock was acquired

by the Coast Oyster from Eldon Griffin, and the

one and one-third (1%) additional is the fractional

interest that I referred to a moment ago, that orig-

inally Mr. Waring and Hayes bought, and then

Mr. Barnett had an interest in it and Mr. Hayes

succeeded to Mr. Barnett 's interest, so that he ac-

quired one and one-third (1%) shares.

Q. At the time of that acquisition did you have
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this agreement [63] with Mr. Hayes as to, I think,

an equitable ownership in the stock of Coast Oyster

company ?

A. At the time of what acquisition?

Q. That acquisition of this 395 shares by Coast

Oyster Company in Willapoint Oysters.

A. The best way I can answer that is that I

couldn't say that there has ever been, to this mo-
ment, any definite agreement between Mr. Hayes

and I with reference to any ownership of stock in

the Coast Oyster Company.

We have discussed different things. There was

delivered to me stock ready for transfer. The stock

will not be transferred in the amount which he de-

livered to me, and the terms have not yet been

settled.

Q. So that, at the present time

A. And it has not yet been transferred.

Q. So that, at the present time, you would con-

sider that you had no equitable or legal ownership

in Coast Oyster Company ; is that correct ?

A. That word ^ ^ equitable
'

' is quite a broad

word.

Q. That is correct.

A. I don't think I could quite answer that be-

cause I don't know what you mean by ^^ equitable.
'^

Q. Then let me ask you this

:

Having some equitable ownership, or right to

obtain ownership, or whatever you may term it,

in Coast Oyster Company, did [64] you have any

say in whether or not Coast Oyster Company should
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acquire this 395 shares from Mr. Griffin, of which

you spoke?

A. Did I have anything to say about it?

Q. Yes.

A. Yes. I discussed it and we talked to Dr.

Griffin.

Q. And it was your recommendation?

* * *

A. What is your question now, Mr. Beach? Do
I understand you: It was my recommendation that

Coast purchase this stock from Mr. Griffin?

Q. (By Mr. Beach) : Yes.

A. It definitely was for the reason—should I

give the reason?

Q. Yes, please.

A. For the reason that before Mr. Hayes had

any suspicion [65] that there was an effort being

made to undercut him, in my language, with ref-

erence to ownership of Willapoint stock, or under-

cut his Com.pany, I told him there was something

going on that didn't look right, and that led to con-

tact with Dr. Griffin, and led to the fact that Mr.

Bailey had endeavored to acquire the stock from

Dr. Griffin, and the proper course followed from

there on, in the interest of Coast Oyster Company,

in which I was affiliated, to acquire the stock itself,

if it could do so, and it did do so.

Q. And you were quite aware that, with the

corporate set up as shown, approximately at least,

by the chart. Plaintiff's Exhibit Number 1, that

the acquisition of that stock, together with the stock
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of Willapoint Oysters—or by Willapa Oyster

Farms—which was controlled by Coast Oyster Com-
pany, and namely Mr. Hayes, would give Mr.

Hayes effective stock control in the Willapoint cor-

poration ? A. Sure.

Q. Is that correct? A. Certainly.

Q. And the purchase of that stock was recom-

mended for that reason by yourself; is that right?

A. Yes. So that someone else wouldn't own it;

that was right.

Q. Now, what is your relationship with Willa-

point Oysters, Mr. Kumm?
A. At the present time?

Q. Yes. [66]

A. President of the Company.

Q. How long have you been President?

A. I think the books, of course, would speak

better than I could, but I think it was August of

1950. I might say this, Mr. Beach, in why I made
that recommendation:

I had advised Mr. Hayes, previously, in the fall

of 1949, when I requested the audit, that from what

I had learned—simply hearsay—the companies

—

that if I had anything to do with them—would have

to be operated as separate entities and every act on

the part of one company toward another would be

as strangers and no dealings of favor.

Q. I will ask you to speak louder. Then you

were perfectly aware that, prior to that recom-

mendation, the three (3) companies. Bay Point

Oyster Farms, Willapoint Oysters, and Willapa
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Oyster Farms, had not acted as independent en-

tities?

A. I found there had been dealings that I could

not approve of.

Q. Will you please answer my question?

A. Had not acted as independent ?

Q. Entities.

Mr. Hatch; I object to that as calling for a con-

clusion of the witness.

The Court: He may answer.

A. The only way I can answer that is this way:

To my way of thinking, any dealings between

Willapoint [67] and Willapa and Bay Point, or

any of these companies, should be regardless of

whether a person were connected in an official ca-

pacity with both companies, and should be as

though they were both strangers, and I had reason

to believe—I don't know—but that had not been

done.

Q. (By Mr. Beach) : Well, Mr. Kumm, I am
not speaking of stockholders now. I am speaking

of the companies. Prior to the recommendation, the

three (3) companies. Bay Point Oyster, Willapoint

Oysters, and Willapa Oyster, had not been operat-

ing as independent entities at arm's length; is that

correct ?

A. That is a broad question. In what particu-

lars? If you tell me in what particulars you mean,

I will tell you. If not, I can't.

Mr. Hatch: I will object to the form of the

question. I think the witness can relate the manner
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in which the companies operate. This again is

calling for a conclusion.

The Court: Objection overruled. I believe the

witness can take care of himself.

Q. (By Mr. Beach) : Mr. Kumm, you recom-

mended that—it was your recommendation that

—

in the future the three (3) companies should op-

erate as separate entities, if I understood your tes-

timony clearly. The implication I gathered was that

in the past they had not so operated.

I am asking whether your recommendation was
in the [68] light that in the past they had not op-

erated as independent entities, and, as far as the

companies are concerned— not stockholders— I

w^ould be glad to have you explain that answer

to me.

A. I had heard something about this hydraulic

dredge operation. I remember that, but I don't

remember the details of why I came to the conclu-

sion, but I remember something about the hydraulic

dredge operation, and I know I criticized that be-

cause I didn't think it was the proper thing to do.

Mr. Hatch : Speak louder, please.

A. (Continuing) : Involved in that was Willa-

point Company, as I recollect it, and the Farms
companies, and Mr. R. H. Bailey as an individual,

and I wouldn't say they were not—didn't operate

as separate entities in the transaction—but the in-

dividual controlling the companies had to treat each

company fairly, and had to be extremely careful in

his decisions when he occupied the position of an
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officer and a director of each one of those com-

panies where his personal interest was involved.

Does that answer your question?

Q. (By Mr. Beach): No, it really doesn't.

Again, I am not concerned with the individuals or

stockholders. I mean with the relationships between

the companies, between Willapa Oyster Farms and

Willapoint Oysters? They were not acting as in-

dependent entities. That is, as seller and buyer at

arm's length on the oysters that one supplied the

other, were they? [69]

A. Well, I can't answer that question. You and

I don't seem—what you are thinking in your ques-

tion—the word ^^ entity" and what I am thinking,

we don't seem to be on the same plane. I am not

trying to evade answering your question.

Q. Then what did you mean when you said your

recommendation was that the three (3) companies

should operate as entirely separate; or separate

entities ? I am not sure what words you used.

A. My expression may not have been an apt one,

Mr. Beach, but I think I just got through explain-

ing what I had in mind. My thought was this:

I happen to be president of Willapa and Willa-

point. My feeling is : In the operation of those com-

panies, where I have to exercise my judgment as

president of Willapa, and in my judgment in deal-

ings with the Coast Company, or Willapoint, I

must try to look at the problem as though they

were strangers.

That is what I mean, and I don't think that had

been done in the past.

[
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Q. Is it not a fact that Mr. Hayes has testified

that Willapoint Oysters obtained oysters from Bay
Point Oyster Farms and Willapa Oyster Farms,

and then the determination of the price that was

to be paid the two (2) Farms companies for the

oysters was based on the profit that Willapoint

Oysters made, or the loss that it made ?

A. I had nothing to do with any such transac-

tion, and don't know anything about it. [70]

^ * *

Q. Then I would like to ask the witness whether,

after he began to determine the policies for Willa-

point Oysters, it was not the policy, which was set

at his recommendation, that Willapoint Oysters

purchase oysters from Bay Point Oyster Farms on

the same basis that Willapoint Oysters would pur-

chase from any third party, and that Willapoint

Oysters would set the price on the basis of the go-

ing market price?

A. Mr. Beach, you lost me a long time ago. I

can't forget that I was a lawyer, and you assume

that I set the policies of the Company. With that

assumption, I can't answer it. If you can ask me
since I became president about the price paid Bay
Point, I can answer. [72]

Q. In your testimony I believe you stated that

you determined the policies—that you were em-

ployed to determine the policies—of Coast Oyster

Company and Willapoint Oysters, I am not sure

which. What did you mean by determining poli-

cies?

A. I certainly don't solely determine the poli-
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cies. The gentleman over here (indicating) is a di-

rector, and we have other directors.

Q. When you said you were employed

The Court: Is that material, Mr. Beach?

A. It had more to do with administrative poli-

cies.

Q. (By Mr. Beach) : Then did Willapoint Oys-

ters, after you became associated with the Com-

pany, tell Bay Point that they would buy the

oysters simply as they would purchase from a third

party ?

Mr. Hatch: I would like to have that conversa-

tion relating to a particular time and place, and

I would like to know who was present.

Q. (By Mr. Beach) : All right, I will say: Did

they establish that policy?

A. I was going to say I don't remember, but I

don't think Willapoint bought any oysters from

Bay Point since I became president of the Com-

pany, and I don't think Willapoint—I am certain

that Willapoint—never made any agreement to buy

oysters from Bay Point since I became president of

the Company at a going market price, or any [73]

price.
* * *

Q. Did Bay Point Oyster Farms have any say

in determining the oyster purchasing policies of

Willapoint Oysters after you were associated with

Willapoint Oysters?

A. The oyster purchasing policies of Willapoint

Oysters?

Q. Yes.
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A. Are you speaking of fresh or canned oys-

ters?

Q. Either.

A. Either? Well, Willapoint wasn't buying

fresh oysters and Mr. Bailey was—yes, he is still

a director of Willapoint Oysters, and he is, I un-

derstand, the principal shareholder and president

of Bay Point Oyster Farms, so that by that method,

I assume, they would have some voice in the mat-

ter.

Mr. Hatch: I can't hear.

A. (Continuing) : I am sorry. That is some-

thing I can't help.

Q. (By Mr. Beach) : He represents a minority

of the stock, however? A. That is correct.

Q. Does Willapa Oyster Farms have any say in

the oyster purchasing policies of Willapoint Oys-

ters ? A. Indirectly.

Mr. Hatch: I object to that as irrelevant and

immaterial.

The Court: Overruled. [75]

A. (Continuing) : Indirectly, yes, in that Coast

Oyster Company is a substantial shareholder in the

Willapa Oyster Farms and Coast Oyster Company
is also directly a shareholder in Willapoint and the

officers representing both companies—well, two (2)

of the officers are directors of Willapoint Oysters,

and, naturally, it would be hard to distinguish. The

conclusion would be that they were looking after

the interest of their shareholders, namely. Coast

Oyster Company and Willapa Oyster Farms.

Q. (By Mr. Beach) : As a practical matter,
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Verne Hayes can dictate, and probably does dictate,

all the policies of Willapoint Oysters as to the pur-

chasing of oysters ; is that correct ?

A. No, sir.

Q. Why can he not so dictate ?

A. He probably could if he had a majority of

the stock in Coast Oyster Company, but he doesn't

have that as long as we are together.

Q. Didn't I understand the testimony to be

that he does have the majority control of Coast

Oyster? A. Yes, sir.

Q. Then I didn't understand your last

A. You said whether he solely determined the

policy of Willapoint, and I say yes, being a director

of Willapoint, but he wouldn't solely determine the

policy of Willapoint as long as I am a [76] di-

rector.

Q. Even though he does control the majority of

the stock?

A. That is right. He wouldn't attempt to.

* * *

Q. There was a question asked in the inter-

rogatories, and, reading interrogatory number

nine
* 4f- *

Mr. Beach: Yes, I was going to read the ques-

tion first. The question is

:

^^Has anyone other than Plaintiff and Defendant

Willapoint Oysters used the trade-mark 'Willa-

point' to the knowledge [77] of Willapoint Oys-

ters? If so, who, giving full particulars of the de-

tails and dates of such use."
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The answer:

^^Yes. Willapa Oyster Farms used the trade-

mark ^Willapoint.' "

Q. (By Mr. Beach) : Is that a correct state-

ment?
* * *

A. To my knowledge, no; I don't know.

Q. Then do you know where the information

was obtained to [78] give that answer, and can you

identify the basis for it? A. No, I can't.

Q. As far as you know, there are no records of

Willapa Oyster Farms or Willapoint Oysters that

were used as a basis for that statement ?

A. There came to my attention one matter, Mr.

Beach, that was a—I suppose you would call a

—

copyright filed in the State of Washington, with

the State of Washington. I wouldn't even know in

what department it is filed in. I presume the Secre-

tary of State. I don't know. Many years ago for

the use of the name by Bay Point and Willapa, as

I remember it. I think I saw such an instrument.

I believe Mr. Bailey gave it to me about a year [79]

ago.

Q. Mr. Kimim, were you able to find the basis

on which that answer was given to interrogatory

number nine?

A. One was, as I indicated, some statement

made in this copyright registration, I think, by

Mr. Mogan, and the other was—now I remember it

was—I don't know these to be facts but it was a
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statement made in a registration in the patent office

that these two (2) companies used, or had the right

to use. Now, whether they actually ever used it or

not, I certainly would not know. [80]

Q. Well, then, you are testifying now, as I un-

derstand it, that you don't know of any use made

of the trade-mark ^^Willapoint." You know of the

statements made in these registrations in the State

and the statement in the application that you spoke

of, but you don't know of any use that Willapa

made of the trade-mark; is that right?

A. My present answer-

The Court: The objection will be overruled.

A. (Continuing) : is, I don't know. As I

stated, I do know some fresh oysters in jars that

the ^^Willapoint" name has appeared on, jars used

by the Haines Oyster Company, but I don't know

what name was used by Willapa or Bay Point on

canned oysters until last fall. [81]

# * ^

Q. (By Mr. Beach) : In interrogatory niunber

eight, which was immediately preceding the one

about which I just asked you:

''* * * state who was the first user, and what use

such first user made of such trade-mark."

The answer to interrogatory number eight was:

''The details concerning first use made of the

trade-mark are not at this time known to us. Pre-

sumptively, it was a use by Willapa Oyster Farms,
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Incorporated, and plaintiff, since on August 18,

1930, Gerald T. Mogan filed an application for a

registration of the trade-mark 'Willapoint' under

the laws of the State of Washington, and filed

therewith labels resembling the labels now being

used by plaintiff and this defendant, upon which

appears 'Willapoint' and the words 'Fresh solid

pack oysters' and the words 'Wholesomely opened

and packed under most sanitary conditions by Bay
Point Oyster Farms, Incorporated, and Willapa

Oyster Farms, Incorporated.' "

Do you know whether Mr. Mogan had made any

use of the trade-mark "Willapoint"? [82]

A. Of my own knowledge, no.

Q. Then your answer to interrogatory number

eight was based upon the fact of the trade-mark

registration which you mentioned; is that correct?

A. Yes, that is correct, sir.

Q. In a letter which I will ask the Clerk to

mark as

The Clerk: Plaintiff's Exhibit Number 4

marked for identification.

(Plaintiff's Exhibit Number 4 marked for

identification.)

Q. (By Mr. Beach, continuing) : appears

the notation at the bottom: "Willapoint Oysters,

Inc., by Ward C. Kumm, President," without any

signature.

I will ask you if you can identify that letter.

Mr. Hatch: What is the date of that letter,

please? Could I have the date of the letter, please?
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The Witness: July 18, 1951.

A. Now, your question, Mr. Beach, with ref-

erence to this letter?

Mr. Beach: I will ask the Reporter to read the

question, please.

(Whereupon, material appearing on line 15,

page 83, read by Reporter.)

A. This? You are speaking now of this Ex-

hibit 4? [83]

Q. (By Mr. Beach) : Yes.

A. I can't identify that, no.

Q. Can you identify the letterhead of that letter?

A. Yes.

Q. What does the letterhead state ?

A. On the upper part it has, '^Ward C. Kumm,
President; Verne Hayes, Secretary-Treasurer; A.

Lillie, Sales Manager"; and has ^'Willapoint Oys-

ters, Inc., 548 Central Building, Seattle 4, Wash-

ington."

Q. It is your testimony that a mimeographed

letter like that, with your name at the bottom and

on the letterhead of Willapoint Oysters, Inc., with

your name at the top as president, is unknown to

you; is that correct?

A. No. That isn't what you asked me. I think

what you want to know, Mr. Beach, is this

:

Was such a letter in the form of Exhibit 4 mailed

;

is that right ?

Q. No. That isn't what I want to know. I want

1
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to know about the mimeographed letter. This is a

mimeographed letter, isn't that right?

A. I don't know.

Q. Does it look like that to you?

A. I don't know what it is. There are many
forms of reprinting [84] a letter. I don't know
what it is.

Q. In your opinion it is a reprint then ?

A. Yes, sir, of a letter that I signed.

Q. Now we will come to the question you are

interested in. Did you draft the original of that

letter?

A. I am not interested in it at all. Yes, I drafted

such a letter.

Q. Did you draft it knowing that reprints, or

mimeographed copies, or reproductions, would, in

all likelihood, be sent out? A. Yes, sir.

Q. Do you know who was authorized to make
those reproductions for sending out to the trade ?

A. Yes.

Q. Who made the reproductions, or was author-

ized to make them?

A. Authorized to make them, Johnson, Carvel

and Murphy, Los Angeles, and Johnson-Locke Mer-

cantile Company, San Francisco.

Q. Were letterheads supplied to each of these

concerns for the purpose of reproducing these let-

ters and sending them out to the trade ?

A. Yes, sir.

Q. Then you think it was likely that this was one



200 Bay Point Oyster Farms, etc.

(Testimony of Ward C. Kumm.)
of the letterheads supplied by Willapoint Oysters

to one of those concerns ?

A. That I can't answer.

Mr. Hatch: Object to that as speculative. [85]

Mr. Beach : I will offer this letter in evidence as

Plaintiff's Exhibit 4. In offering this I might state

that it was this letter which was photostated and

attached to the interrogatories dated August 31,

1951, as Exhibit F.

The Court: Is there any objection?

Mr. Hartson : No objection for me.

The Court: No objection? It will be admitted.

(Plaintiff's Exhibit Number 4 admitted in

evidence.)

The Clerk : Plaintiff's Exhibit Number 5 marked
i

for identification.

(Plaintiff's Exhibit Number 5 marked for

identification.)

Q. (By Mr. Beach): Handing the witness the

letter marked Plaintiff's Exhibit Number 5, I will

ask you if you can identify that letter?

A. Yes, sir, it bears my signature.

Q. What is the date of that letter?

A. November 29, 1950.

Q. To whom is it addressed?

A. Without the addresses, R. H. Bailey, Bay

Point Oyster Farms, A. J. Waters, Northern Oys-

ter Company, Ted Holloway.

Q. I will ask you to compare the letterhead on

1
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Plaintiff's Exhibit 4 and Plaintiff's Exhibit 5, for

identification, and ask you if they are the same ? [86]

A. No, they are not.

Q. What is the difference?

Mr. Hatch : I will object to that on the grounds

The Witness: They show pretty much them-

selves.

The Court: The objection is sustained.

Mr. Beach: If your Honor please, I would like

to interrogate the witness on this and have it made
a part of the record.

The Court: You may read it, if you wish. Do
you wish to admit it ? Are you going to offer it ?

Mr. Beach : Yes, your Honor.

The Court: Is there any objection?

Mr. Hartson: I haven't seen it.

Mr. Hatch : That is one in the Complaint, and it

is admitted in the pleadings.

Mr. Beach: All right.

Q. (By Mr. Beach) : The particular part I am
interested in is the part on the upper right hand

corner. On Plaintiff's Exhibit 5 it states

A. Upper right hand corner?

Q. ^^ Marketing Agency for Bay Point Oyster

Farms, Inc., Willapa Oyster Farms, Inc." On
Plaintiff's Exhibit 4 it bears: '^A. Lillie, Sales

Manager." Do you know why that letterhead was

changed ?

Mr. Hatch: Object to that as irrelevant and im-

material. Why a company changes its style of let-
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terhead has nothing to [87] do with what we are

trying in this law suit, namely ownership of a trade-

mark.

Mr. Beach : It has much to do, your Honor.

The Court: Objection overruled. He may an-

swer.

A. You are speaking of this portion of the let-

terhead? (Indicating.) Why that was changed?

Q. (By Mr. Beach) : Yes.

A. Of course, the entire letterhead shown in Ex-

hibit 4 was changed.

Q. That is correct. Why was the notation in the

upper right hand corner of Exhibit 5 deleted from

the letterhead of Plaintiff's Exhibit 4, which bears

a later date ?

A. Two (2) reasons. One, the letterhead was

being changed. If I remember correctly, I got a

letter from Bay Point Oyster Farms, I don't re-

member when it was, on which I was surprised to

see the word ''Willapoint," and they directed my

attention to the matter of this letterhead.

Now, I am not sure whether that was the reason

but, in redrafting the letterheads with change of

officers, the whole letterhead was given considera-

tion. The red can was taken off. The words:

'' Marketing agency for Bay Point Oyster Farms"

and ''Willapa Oyster Farms," was taken off. The

picture of the oyster was taken off. The marketing

agency matter was taken off because that was not

my understanding of the facts. The address [88]

part was also changed to conform to the change of
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office. The officers, president, and secretary-treas-

urer, and Mr. Lillie's name, sales manager, were

placed upon the letterhead.

Q. And do I understand that the notation as to

marketing agency for Bay Point and Willapa Oys-

ter Farms was taken off at your suggestion?

A. I wouldn't say whether it was or not. I never

noticed it to be frank with you until I saw this Bay
Point Oyster.

Q. You wouldn't know how long the letterhead

carried that notation?

A. No, I wouldn't have any idea.

Q. Regarding this letterhead, you were asked,

in Plaintiff's interrogatory number 27 [89]

* * *

Q. The question reads:

^'In Paragraph III of the Answer of Willapoint

Oysters to Plaintiff's Complaint that Defendant ad-

mitted that on or about November 29, 1950, it mailed

a letter, a copy of which is attached to Plaintiff's

Complaint, marked Exhibit A * * -X-J?

Q. (Continuing) "^ * * Exhibit A, the letter-

head of that letter bears the name ^Willapoint [90]

Oysters, Incorporated' and at the upper right cor-

ner bears the notation ^Marketing Agency for Bay
Point Oyster Farms, Inc., Willapa Oyster Farms,

Inc.'; what is the meaning of the words *Market-

ing Agency' in this context?"
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Answer

;

^^The letterheads referred to were printed many
years ago, and the words ^Marketing Agency for

Bay Point Oyster Farms, Inc., Willapa Oyster

Farms, Inc.' were on such stationery when the

present management of Willapoint Oysters, Incor-

porated, took control. This defendant does not

know what was meant by the words since this de-

fendant has not acted as a marketing agency, in the

accepted sense of the term, for plaintiff, but for

many years has simply purchased oysters on the

beds upon which they were grown from the plain-

tiff."

In that answer was it your intention to indicate

that the oysters had been purchased by Willapoint

Oysters from Bay Point Oyster Farms just as from

any third party?

A. That is my understanding. [91]

* * *

A. (Continuing) : My understanding was that

when Willapoint Oysters bought them from these

Farms companies, it bought them and assumed an

obligation to pay for them the same as anybody else.

The price I don't know about.

Q. (By Mr. Beach) : Specifically, what do you

mean that the ''* * * defendant has not acted as a

marketing agency, in the accepted sense of the

term"? [92]
* * *

Q. Then, having read question twenty-seven of

the interrogatories to the witness, I will ask the wit-
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ness whether the answer w^hich has been read is his

answer to the interrogatory at this time?

A. Yes, with these two (2) exceptions, possibly,

Mr. Beach.

The first part of the answ^er says the letterheads

referred to were printed many years ago. I don't

know that. They were printed prior to August,

1950, because I found them in the stationery supply

of the Company.

In the last sentence on page two (2), the words,

^^but for many years has simply purchased oysters,''

I can't say that of my own knowledge. [96]

Except for that, that answer is correct.

Q. Well, did you not, when you were consulted

on behalf of Coast Oyster Company and Willapoint

Oysters, investigate the practice as to the purchase

of oysters?
^ ^ *

A. I understood that for some period of time

Willapoint had purchased oysters from Bay Point,

Willapa, and others, and had paid a purchase price

therefor. How long, I couldn't say.

Q. (By Mr. Beach) : And it was your under-

standing that such purchases from Willapa and Bay
Point Farms, and such others as you mentioned,

were all on the same basis ; is that correct ?

A. Should be on the same basis. They were a

purchasing agent.

Q. That they paid to all of them the going pur-

chase price [97] and showed no favoritism and dealt

at arm's length in each instance ?
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A. I couldn't answer that.

Q. Well, was there any difference, according to

your understanding, between the purchases of Bay
Point Oyster Farms and Willapa Oyster Farms and

other third parties?

A. You are asking me now in my opinion ?

Q. According to your investigation as of the time

when you made this study.

A. I couldn't form a definite opinion at that

time. I had heard Mr. Hayes make a statement

about a better price being paid for the oysters Mr.

Bailey was interested in. I have heard Mr. Bailey

talk about purchase of oysters from Bay Point and

the Farms companies, but that wouldn't necessitate

my having knowledge of the books of account, and I

haven't.

Q. Mr. Kumm, your testimony that Defendant

had not acted as marketing agent in the accepted

sense of the term—is that still your answer?

A. Yes, sir.

Q. On what basis did you make that statement

then?

A. I think there is a big difference, Mr. Beach,

between the purchase of a product for which you

create a liability—the purchaser creates a liability

on his part for the purchase of a commodity—and

being a merchandising agent, or a selling agent,

where you have the goods sent to you. There is no

debit or credit transaction between the companies at

all. If I am a merchandising agent and you ship

me a [98] lot of your goods to sell, and I sell it, may
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I collect or maybe I don't, but I do not Tiave any
obligation as a debtor to you if I am a merchandis-

ing agent.

That is my conception.

Q. But, it was your conception that Willapoint

Oysters had an obligation as debtor to Willapa

Oyster Farms and Bay Point Oyster Farms for the

oysters furnished to Willapoint Oysters?

A. That was my understanding.

Q. In your letter you state : ''Willapoint has in

the past purchased oysters from Bay Point but has

never been its sales agent.'' Did you make that

statement?

A. If it is in there, I did, yes, sir.

(Document handed to Witness.)

The Court: Exhibit Number 4?

Mr. Beach: Yes, sir.

A. (Continuing) : Yes, sir, I made that state-

ment.

Q. (By Mr. Beach) : In making that statement,

did you have in mind any difference between ''mar-

keting agency" and "sales agent," or do they have

the same significance?

A. Well, I don't think I gave it any thought

when I made that. I think this refers to a letter

put out by Mr. Bailey. Mr. Bailey wrote some

—

keeping the record straight—to the trade and I

think this was a reply to that.

Mr. Beach: I don't seem to have that copy. If

Counsel [99] can show it, that is fine.
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A. (Continuing) : Yes, Mr. Beach. My recol-

lection of it was correct.

Mr. Hatch : Speak louder, please.

A. (Continuing) : It was an undated letter

bearing signature of Mr. Bailey, copy of which came

to my attention as having been sent to a customer

of the Willapoint Oysters and in that it had this

statement: ^^ Willapoint Oysters is no longer our

sales agent and has no right to use the trade-mark

^Willapoint.' " And, I think in answering that I

probably used the words ^^ sales agent," but not

with any thought of comparison. I don't think I

gave it any thought. That is, answering that.

Q. (By Mr. Beach) : Paragraph one of that let-

ter states: ''The trade-mark 'Willapoint' was

first used by Bay Point Oyster Farms prior to or-

ganization of Willapoint Oysters, Inc., as our mar-

keting agent." Did you distinguish between mar-

keting agent and sales agent?

A. I couldn't answer that now. The letter will

have to speak for itself.

Q. You don't recall what your understanding

was at the time you wrote that letter. Plaintiff's

Exhibit 4, is it; or 5?

A. No, I don't think I could honestly say I

weighed those words.

Q. No, it is 4. [100] A. No.

Q. I believe you stated that you were—I am not

sure that you did, so that I will ask you : Are you

an officer of Willapoint Oysters?

A. I said I was president, and I am.
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Q. In that capacity, are you familiar with the

articles of incorporation of Willapoint Oysters ?

A. I couldn't say that I am, no. I am not sure

I ever read them.

Q. I will ask you if you can identify that docu-

ment?

(Document handed to Witness.)

A. Identify it in what manner ?

Q. As to whether or not it is a copy of the ar-

ticles of incorporation.

A. I don't know, Mr. Beach; I don't know.

* * *

Mr. Beach: I will hand Counsel a copy and ask

if he will stipulate it is a true copy.

Mr. Hatch: I will stipulate that is a certified

copy of articles of incorporation of Willapoint Oys-

ters.

The Court : Is that on file with the Secretary of

State? [101]

Mr. Hatch : Yes.

Mr. Beach : Yes. It came from the Secretary of

State.

The Clerk: Plaintiff's Exhibit Number 6 marked

for identification.

(Plaintiff's Exhibit Number 6 marked for

identification.)

Q. (By Mr. Beach) : Are you familiar with the

original bylaws of the Willapoint oyster company?

A. I read them at one time, and I thought they

were a pretty sloppy job, to use the expression, and
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T drafted a set of bylaws that were adopted.

Q. Do you know where you saw that original set

of bylaws ?

Mr. Hatch : Well, I object to that on the grounds

that it is assuming a fact not proven, your

Honor. [102]
* * *

The Court: What bylaws?

Mr. Beach: The ones the witness said he read

and considered a sloppy job.

The Witness : If you let me see them, I will tell

you.

The Court: He can answer the question.

A. I don't remember the date or the contents of

them.

Q. (By Mr. Beach) : Well, do you remember

where you read them?

A. I am just trying to think. I don't know

whether they were separate from the minute book

or in the minute book. I can't tell you, Mr. Beach.

Q. Can you identify the minute book of Willa-

point Oysters?

A. I think so, sure. What I assume is the min-

ute book. Those minutes were prepared up to a

certain date.

Q. Can you furnish the minute book at this time

of Willapoint Oysters?

A. Ask Mr. Hatch : I think he brought up what-

ever you asked for. He will tell you whether he has

got it here.

The Court: What is the question now?
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Mr. Beach: Whether he can furnish the min-

utes.

(Documents handed to Mr. Beach by Mr.

Hatch.)

Mr. Beach: Counsel has supplied two (2) books,

which I will ask the Clerk to mark.

The Clerk: Plaintiff's Exhibits Numbers 7 and

8 marked for identification. [103]

(Plaintiff's Exhibits Numbers 7 and 8 marked

for identification.)

Q. (By Mr. Beach) : Showing you the articles,

marked Plaintiff's Exhibits 7 and 8, can you iden-

tify those, Mr. Kumm?
A. These are two (2) books that were brought

to the office some date in August, 1950.

Mr. Beach: Would Counsel stipulate that these

are the minute books of Willapoint Oysters, or do

you desire further identification?

Mr. Hatch : I will stipulate that they are the only

minute books we know of Willapoint Oysters.

Mr. Beach : In view of the stipulation on Plain-

tiff's Exhibits 6, 7 and 8, they are offered in evi-

dence. [104]
* * *

The Clerk : That is to Plaintiff's Exhibits 7 and 8 ?

The Court : They are both minute books ; is that

correct ?

Mr. Beach: Yes, your Honor.

The Court: That applies to 7 and 8; and there
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was no objection to 6, a certified copy of the articles

of incorporation.

Mr. Hatch

The Clerk

The Court

That is correct.

That is admitted alsol

Yes.

(Plaintiff's Exhibits Numbers 6, 7 and 8 ad-

mitted in evidence.)

Q. (By Mr. Beach) : Mr. Kumm, showing you

the purported bylaws, on pages two (2) and three

(3) of the minute book, Plaintiff's Exhibit 7, which

Counsel mentioned, can you state whether or not

those are the minutes which you recall reading and

to which you referred as being '^a sloppy job"?

A. That would be hard for me to do. Can you

tell me whether there are any other set of bylaws in

this book? Do you know?

Mr. Beach: I can't, but I can ask Counsel.

Mr. Hatch : There are none.

The Witness : All right, then.

Mr. Hatch (Continuing) : In that book.

The Witness : Or any others than those adopted

last [107] year?

Mr. Hatch : No.

The Witness : All right.

A. (Continuing) : Then these are the ones I

read.

Q. (By Mr. Beach) : What is the date which

appears on those minutes?

Mr. Hatch : You mean bylaws.

Q. (By Mr. Beach, continuing): Bylaws; ex-

cuse me.
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A. There is a certification at the bottom of page

three (3) that they were unanimously adopted at a

meeting of the board of directors of Willapoint Oys-

ters, Incorporated, 826 Republic Building, Seattle,

Washington, on the 22nd day of October, 1930.

Q. Do you know when the first stock was sold in

the corporation, Willapoint Oysters ?

A. No, I do not.

Q. Does the corporation have any records show-

ing when the first stock was sold ?

A. I assume we have a stock certificate book.

I don't know whether there is a stock register or not.

Q. Can you produce the stock certificate book?

A. Ask Mr. Hayes. I might add, Mr. Beach, I

haven't examined these carefully. I found out that

law practice interferring with the oyster business

takes a lot of hours in the day.

Mr. Beach: Counsel has produced three (3)

books, [108] numbered one (1), two (2), and three

(3), which I will ask the Clerk to mark.

The Clerk: Plaintiff's Exhibits 9, 10 and 11

marked for identification.

(Plaintiff's Exhibits Numbers 9, 10 and 11

marked for identification.)

Q. (By Mr. Beach) : Showing you the books

marked for identification, Plaintiff's Exhibits 9, 10

and 11, Mr. Kumm, can you identify those as stock

books of Willapoint Oysters?

A. I would assume that 11 is. I see in there

there is a stub, certificate stub, that shows a transfer

from Eldon GriESn to Coast Oyster Company of 390
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shares of stock in April, 1950, so that I assume this

is the book of the period it purports to cover.

That I can identify because we submitted that

transfer for—to Mr. Bailey—or to Mrs. Steinhaus

in April, 1950. As to the others which purport to

be stock certificate books, you ask me if I know and

I don't know.

Mr. Beach : Since Counsel has supplied the stock

books I shall be willing to accept them as stock

books and offer them in evidence as Plaintiff's Ex-

hibits 9, 10 and 11, respectively.

Mr. Hatch: We will stipulate that they are the

only stock books the Company has.

The Court; You are offering them?

Mr. Beach : Yes, your Honor. [109]

Mr. Hatch: No objection.

The Court: They will be admitted.

(Plaintiff's Exhibits Numbers 9, 10 and 11

admitted in evidence.)

Q. (By Mr. Beach) : On the basis of those stock

books, Mr. Kumm, can you state when the first

stock of Willapoint Oysters w^as issued?

A. Certificate—I hesitate because there is a

word written '^ error." Certificate number one (1),

for eighteen hundred (1800) shares issued to Bay

Point Oyster Farms is dated August 1, 1932, and

a certificate stub states that is an original—o-r-i-g

(spelling), and I assume that means original issue.

The certificate itself has been apparently sur-



vs. Willapoint Oysters, Inc., etc. 215

(Testimony of Ward C. Kumm.)
rendered for cancellation because it is in the stock

certificate book.

This ''error" refers to the par value. The printed

certificate said one hundred dollars ($100.00) and

it says ''error/' so I assume they made an error in

the printing of the par value.

Q. Was any other issued?

A. Willapa Oyster Farms, two thousand (2,000)

shares. Certificate number three (3), Gerard T.

Mogan.

Q. Wasn't that the same date?

A. Yes, sir. [110]

* * *

Q. When were the first directors of Willapoint

Oysters elected?

A. You are asking me from the record?

Q. Yes.

Mr. Hatch: If your Honor please, I think the

records speak for themselves. This could not be the

best evidence.

Mr. Beach: I think that is correct, your Honor,

and the witness has the records before him, and I

would like to have him point out from these volumi-

nous records which one indicates the first directors

being elected.

The Witness: Being elected, not nominated?

Mr. Beach: That is correct.

The Court: He may answer.

Mr. Hatch: By whom, Counsel, by the share-

holders ?
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The Witness: I will try and find it.

Mr. Beach (to Mr. Hatch) : I didn't restrict it

in my question. [Ill]

The Court : The question is : Who were the first

directors ?

Mr. Beach: When were they elected?

The Court: When were they elected?

Mr. Beach : Yes, your Honor.

A. So that there won't be any misunderstand-

ing:

There were certain directors nominated in the

articles to serve for six (6) months, which articles

were—did you take that certified copy back from

me?
(Document handed witness.)

A. (Continuing) : which articles were dated

October 22, 1930, so that would be April 22, 1931.

Now, I will look it over.

The Court: It may save time. Counsel, instead

of having the witness reading, if you wish, to go

over there and pick out matters you want pointed

out, or do you want the witness to read them?

A. (Continuing) : There were no directors

elected, as near as I can tell, from this.

Q. (By Mr. Beach) : Never any directors

elected? A. Not within six (6) months.

The Court: Mr. Beach? [112]
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WARD C. KUMM
resumed as a witness for and on behalf of the

Plaintiff and, having been previously duly sworn,

testified as follows:

Direct Examination

(Continued)

By Mr. Beach

:

Q. Mr. Kumm, I asked if you can find when the

first directors were elected. Have you been able to

find that for us? That is, the directors of Willa-

point Oysters.

A. I think the first directors were elected in

Mr. Hartson : I take it all you know about it is

what is shown in the minute book?

The Witness: I have just run through the min-

ute book rapidly this morning.

A. (Continuing) : The first evidence I find of

election of directors—not nomination but election

—

was July 16, 1946.

I did find, however, that at an earlier date, at a

meeting of the directors, this statement—^meeting

of directors on December 15, 1934:

^^It was moved and seconded that Stanley

W. Staatz and A. G. Gross be elected Advisory

I

Members of the Willapoint Oysters, Inc.,

Board, with power to enter into all discussions

before the meetings." [121]

i Q. (By Mr. Beach) : They were not elected at

that meeting, however, were they?

A. I read it to you.
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Q. All right. When did you find that the first

officers were elected?

A. I find that a meeting on October 23, 1934

—

let's see if I am correct—that Mr. Lillie was elected

general manager.

The first election of officers? I didn't make a

note of that. I believe it was the same meeting.

No. July 26, 1946, at which time officers' names

were placed in nomination for president, vice-

president, and secretary-treasurer.

Q. That was 1946, not 1936?

A. July 26, 1946. [122]

* * *

Q. Showing you the document marked Plain-

tiff's Exhibit 12, for identification, Mr. Kumm, can

you identify that document with respect to the

question just read?

Mr. Arnold: Can you identify the application

by number, Mr. Beach?

Mr. Beach: Yes.

A. This Exhibit 12 is a photostat copy. I as-

sume you would call it an application, number

304644, to the United States Patent Office for

trade-mark.

Now, your question was : Can I identify this with

respect to interrogatory number thirty-seven?

Q. (By Mr. Beach) : Yes.

A. I assume that in interrogatory niunber

thirty-seven you were referring to this instru-

ment—is that correct? [124]

Q. Yes.
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A. (Continuing) : as being Exhibit 9 at-

tached to the Cross-Complaint.

Q. That is correct. A. All right, sir.

Q. Except that that is a certified copy of the

complete file of that application resulting in Trade-

Mark Number 304,644; is it not?

A. Well, I would have to examine it. I don't

know how you designate this first page. The second

page is a photostat copy, I assume, of labels that

were submitted with the application.

Q. Will you refer to the very first page of the

document which I have handed to you?

A. This here (indicating) ?

Q. Yes. A. Yes, sir.

Q. What does that purport to be?

A. ^^A true copy from the records of this office,"

being the United States Patent Office, United States

Department of Commerce.

* * *

A. (Continuing): ^^Of the File Wrapper,
Contents and Drawing, in the matter of the

Trade-Mark Registered to Willapoint Oysters, In-

corporated, July 11, 1933, Number 304,644." [125]

Q. Did you say that that was the certificate

accompanying the certified copy? A. Yes.

* * *

Mr. Beach: Will Counsel agree that that is a

certified copy of the application. Serial Number
334725, which resulted in Trade-Mark Registration

Number 304,644?
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Mr. Hatch: The instrument speaks for itself, if

your Honor please, as a certificate by the Commis-

sioner of Patents, and appears to be in order.

Mr. Beach : All right. I offer the exhibit in evi-

dence as Plaintiff's Exhibit 12.

Mr. Hatch: No objection.

The Court : It will be admitted.

(Plaintiff's Exhibit Number 12 admitted in

evidence.) [126]

Q. (By Mr. Beach) : Then, Mr. Kumm, in con-

nection with the question which I asked, I call your

attention, particularly, to the statement which ap-

pears about the middle of the fifth (5th) sheet of

that document, which states

:

A. May I ask you a question? Are you with-

drawing the other question you submitted to me ?

Q. I have merely read it. I haven't ask you any

question yet on it.

A. I can only follow you so far. Fifth (5th)

page; yes, sir.

Q. In the middle

:

^^The trade-mark has been continuously used

and applied to said goods in applicant's busi-

ness, and that of its predecessors from whom

title was derived, since October 19, 1930."

A. You are referring to the '^ Petition Statement

and Power of Attorney," dated January 17, 1933,

and signed by Inez L. Steinhaus, Secretary-Treas-

urer of Willapoint Oysters, Incorporated?
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Q. That is correct. A. All right, sir.

Q. Now, do you find that statement in that

doemnent '? Do you ? Which I read into the record ?

A. Yes, sir. [127]

Q. Now, if you will, refer to the third (3rd)

from the last page of that same document. You
will find there a printed copy—or, yes, a printed

copy—of the Trade-Mark Registration 304,644, and,

at the bottom of the first column

A. Third (3rd) from the last page?

Q. Yes.

A. This statement (indicating) you are refer-

ring to?

Q. Yes. A. All right, sir.

Q. Bottom of the first (1st) column:

^^The trade-mark has been continuously used

and applied to said goods in applicant's busi-

ness, and that of its predecessors from whom
title was derived, since October 19, 1930.''

Now, did you understand interrogatory thirty-

seven to relate to these statements in the applica-

tion and in the registration?

A. Say that again, please? Or, have it read.

(Whereupon, material appearing on lines 16

and 17, page 128, read by Reporter.)

A. (Continuing) : Well, the statement in the

interrogatory is part of the statements in the two

instruments which you have just asked me to con-

firm as being in the certified copy. It is partly in

there.
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Q. Your answer was

:

''Willapa Oyster Farms, Bay Point [128]

Oyster Farms and Gerald Mogan,"

as being predecessors. Is that still your answer to

that interrogatory? A. My answer?

Q. Yes.

A. I don't know. The only information I would

have, Mr. Beach, of necessity—I have had nothing

to do with these companies and probably didn't

know of them from 1920 to 1930.

My only information with reference to use would

be gained from this application which was made

in the Patent Office and the filing which was made

by Mr. Mogan, all of which I have seen, and in which

there were various claims as to who had the right

to use and had used it.

That could be the only source of my information.

Q. Well, specifically, what was the source of

your information in giving that answer to inter-

rogatory number thirty-seven?

A. I just told you.

Q. Can you point to the records to which you

have reference?

A. Can I point to the records?

Q. Yes.

A. We just got through reading one here.

Q. Read it for me.

A. ^^The trade-mark has been continuously used

and applied to said goods in applicant's business,

and that of its predecessors [129] from whom title

was derived, since October 19, 1930.
7?
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I don't know what you call this instrument.

Q. You can call it Exhibit 12, if you wish.

A. It is the page of Exhibit 12

Q. Yes?

A. It is the one in which appears—it is en-

titled

Q. Well, you can count the number of pages.

A. It is the third (3rd) page from the last of

Exhibit 12.

Q. That is the printed copy of the registration,

is it not?

A. If that is what you call it; yes, sir.

Q. Now, the question was: Who were the pred-

ecessors of Willapoint Oysters? Do you find a

statement of who they were?

A. Who they were; oh, no.

Mr. Hatch: I object to the question on the

ground it is argumentative. The statement speaks

for itself.

Q. (By Mr. Beach) : The question is : Is the

answer to interrogatory thirty-seven:

^^Willapa Oyster Farms, Bay Point Oyster

Farms and Gerald Mogan"?

Mr. Beach: He obtained that specific informa-

tion somewhere, and I asked him where he obtained

it, and he read this statement of his own volition.

I again ask him where he got those names. [130]

A. I will tell you.

* * *

A. (Continuing) : Mr. Beach, it is my recoUee-
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tion that I observed this instrument to this effect:

One, a filing by Mr. Mogan with the State of

Washington. I don't remember whether it was a

license or what it was, but it referred to the

Willapa Oyster Farms and Bay Point. I do not

know whether there was ever any use made of the

labels which accompanied that. I think I saw pho-

tostatic copies of those.

And then, I saw an application made to the

United States Patent Office. My terminology may
not be correct, but, it was an effort supported by

some form—^what I would call an application—for

the registration of the name—trade-mark—^^Willa-

point," in the name of Bay Point and Willapa, and

then a rejection of that by the Patent [131] Office,

as I remember, on the ground they would not per-

mit a joint use.

The rejection of that and a subsequent attempted

amendment to register it in the name of Willapa

Oyster Farms, and that was rejected.

And then they further attempted to amend the

application to register it in the name of Willapoint

Oysters and, I guess, by that time the Patent Com-

missioner concluded they had revealed too many

owners and that was rejected.

Then I found that in 1933 it was registered in

the name of Willapoint Oysters.

Now, with that information, so far as the record

that was made by the people of this company, that

was the only information which I had, because I
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know of no use. I don't think I ever saw a can of

oysters at that time.

Does that answer your question? That is as well

as I can do it. [132]
* * *

Mr. Hatch : We will stipulate that this is a true

and correct copy, certified copy, of an amended
application for the registration of the trade-mark

of Bay Point Oyster Farms, Incorporated, and

Willapa Oyster Farms, Incorporated, filed Novem-
ber 20, 1930, under Serial Number 308,102.

We will further stipulate it may be admitted in

this case.

Will that expedite matters. Counsel?

Mr. Beach: It might. I will offer in evidence,

Plaintiff's Exhibit 13.

The Court ; It will be admitted.

(Plaintiff's Exhibit Number 13 admitted in

evidence.) [133]
* * *

Q. And it is that document, or one like it, that

you had reference to a few moments ago? [134]

A. Yes. This shows the first application was

made on behalf of the two (2) Farms companies,

Bay Point and Willapa, and stated that it was con-

tinuously used and applied to their business since

October 19, 1930, the same date as the date set forth

in the application made for the registration granted

to Willapoint Oysters, and that was rejected, ap-

parently by—I assiune—the Commissioner, I don't

know whom, for the reason I heretofore stated.
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Then there was an attempted amendment.

Q. Mr. Kumm, just at that point: You say for

the reason you heretofore stated. As I recall, you

stated that the Patent Office did not permit joint

use of the trade-mark.

A. ^^Registration is refused * * *," statement

from the Patent Office dated—let's see if I can find

a date. It refers to the application 308,102, the one

concerning which I was just speaking, as being filed

November 20, 1930. I do not find a date in this

readily, but it is from the United States Patent

Office. [135]

(Mr. Beach indicates on exhibit to witness.)

A. (Continuing) : Thank you, very much.

Dated December 2, 1930, and, in that instrument,

addressed to Mr. James E. SproU, who was the

attorney and had a power of attorney from the

applicants. Bay Point and Willapa, it says:

'^Registration is refused for the reason there

is no provision in the Trade-Mark Act for the

registration of a mark to joint owners. ''

Q. (By Mr. Beach) : Is that the statement you

had reference to when you said the Patent Office

would not permit joint use of a trade-mark?

A. Yes.

Q. Then, coming back to the original question,

do you find in that document any statement as to

who the predecessors of Willapoint were?
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A. Do I find it?

Q. Or is that document what you relied on?

A. That is the instrument. These two (2) Farms
companies made an application.

Q. Do you find any statement in there that these

two (2) Farms companies were the predecessors of

Willapoint Oysters?

A. No, I do not recollect any such statement

that they were the predecessors.

Q. Then I come back to my original [136]

question

:

Do you have any evidence, or any record of any

kind, showing that Willapa Oyster Farms, and Bay
Point Oyster Farms, and Gerald Mogan were the

predecessors of Willapoint Oysters?

* * *

A. Yes.

Q. (By Mr. Beach) : What record do you have ?

A. I think you will find in the minute book of

the company that sometime in 1932 Bay Point

Oyster Farms, Willapa Oyster Farms, and I don't

remember whether Mr. Mogan was included in that

or not, but those two (2) companies sold assets they

used in the oyster business to Willapoint Oysters

and issued stock in payment thereof.

Q. Did that sale include the trade-mark and

good will?

Mr. Hatch: Again I object. The books speak

for themselves.

A. I don't recollect.
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Mr. Hatch: It is unfair to this witness, or any

witness, to ask him to state what is in corporate

books that extend back over twenty (20) odd [137]

years.

Mr. Beach: I think Counsel is correct, and I

will ask the witness, with the minute books before

him, to find the entries.

A. (Continuing) : May I have the stock certifi-

cate book number one, please?

(Exhibit handed to witness.)

A. (Continuing) : The minutes of July— the

minutes of the directors of Willapoint Oysters—

I

will say it this way:

The Minute Book, being Exhibit Number 7, pur-

porting to be the minutes of the Board of Directors

of Willapoint Oysters, Incorporated, held July 26,

1932, contain the recital that the offer of Bay

Point:

''At this meeting the offer of the Bay Point

Oyster Farms, Incorporated, of sundry equipment

valued at $8,173.04, advances in the amount of

$9,063.83, and cash in the sum of $763.13, all in full

payment for one hundred and eighty (180) shares

of stock of a par value of $100.00 each in Willa-

point Oysters, Incorporated.

''Also:

"The offer of the Willapa Oyster Farms, Incor-

porated, of equipment valued at $13,478.64, advances

in the amount of $6,509.96, and cash in the sum of

$11.40, in full payment for two hundred shares of
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stock [138] of the par value of $100 a share

That was before. It was ten dollars ($10.00) a

share.

(Continuing) :
'' of the par value of $10.00

each in Willapoint Oysters, Incorporated.

^^Also:

''The offer of Gerald T. Mogan to transfer what

is known as the Rockey Tract, and the westerly

15414 feet of what is known as the Bush Tract, in

full payment for thirty * -^ *''

I don^t know whether that is thirty (30) or three

hundred (300). It looks like somebody tried to

cross it out. I assume it is three hundred (300).

(Continuing) :

"
(300) shares of stock of the

par value of $10.00 each in Willapoint Oysters,

Incorporated, were duly considered.

''It was moved, seconded and unanimously voted

that said offers be accepted and that the necessary

transfers of the properties and shares be made."

On October 1st, or August 1st, 1932, stock certifi-

cates in those respective amounts were issued to

those respective persons.

Q. (By Mr. Beach) : Do you find in that reci-

tation

A. (Continuing) : As shown by Exhibit 9. [139]

Q. (Continuing) : Do you find in that recita-

tion any reference to trade-marks or good will of

either Bay Point Oyster Farms or Willapa Oyster

Farms being transferred to Willapoint Oysters?

A. No, I do not.



230 Bay Point Oyster Farms, etc.

(Testimony of Ward C. Kumm.)
Q. And I ask, did you find any document which

does refer to a transfer of the trade-mark ^^Willa-

point," or of any good will, of either Bay Point

Oyster Farms or Willapa Oyster Farms to Willa-

point Oysters ? A. You mean specific ?

Q. Specific. [140]

* * *

A. My question is this, Mr. Beach, so that I

understand you:

You mean the specific terms ^^good will" and

'Hrade-mark'' as used?

Q. (By Mr. Beach) : I can hardly hear you.

A. Does the question imply that the specific

terms in any transfer ^^good will" and ^trade-

mark" were used?

Q. I don't request that the specific terms be

used, but something to support this statement in

the trade-mark application that the trade-mark has

been used and applied to the goods in applicant's

business and that of its predecessors from whom
title was derived. I am interested in that as shown

by the records of Willapoint Oysters, or of [143]

either Bay Point Oyster Farms or Willapa Oyster

Farms. [144]
* * *

A. That of my own knowledge I don't know

anything about the predecessors of Willapoint

Oysters, Inc., and did not know when these inter-

rogatories were propounded.

The only information on which the answer to the
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interrogatory—the only source of information that

was available to me was the filing by Mr. Mogan,

as I told you, with the State; the filing and the

several amendments in the Patent Office, first, by

the two (2) Farms companies, and then the one (1)

Farm company, and then by Willapoint; and then

ultimately a separate filing and the granting of the

trade-mark to Willapoint by the United States

Patent Office ; and the transfer of the equipment

—

which you would have to assume was for oyster

operations—to Willapoint Company in exchange

for stock which they received.

Now, outside of that I know nothing about it and

that is what was intended here so far as I am con-

cerned.
* -jf *

Q. Then let's list the things on which you base

that statement: [145]

One was the registration in the State by Mr.

Mogan; is that correct?

A. I just got through telling you.

* * *

A. (Continuing) : I said it twice, or three (3)

times. I won't argue.

•je * if

Q. Then let me, just to make sure, say: Except

for the three (3) things you mentioned, there are

no other records of the company, of which you

know, that would have any bearing on your answer

to this interrogatory as to who the predecessors

were?
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A. I will say except for the things I just men-

tioned, whether three (3) or more. I mentioned

what they were. I think there were more than

three (3).

Q. I also asked you if you could determine when

a label was first used by Willapoint Oysters bear-

ing the trade-mark ^'Willapoint/' and the name

^'Willapoint Oysters.''

A. What do you mean by ''used"?

Q. Used. A. You mean put on cans?

Q. "Used" means placed on cans and sold in

the business of Willapoint Oysters. [146]

A. I don't know when.

Q. You have been unable to find any records

showing date of first use %

A. Except these that I told you about.

» * *

A. (Continuing) : As I told you, I don't know

whether I ever saw a can of Willapoint 's until a

few years ago.

Q. (By Mr. Beach) : As you pointed out a few

minutes ago, the date given in the application for

registration by Willapoint Oysters refers to use by

predecessors. I am asking you, if you know, the

date is was first used, or, what was the earliest date

that labels bearing "Willapoint" trade-mark and

the Willapoint name was used on oysters and sold?

A. If I know?

Q. I am asking you the earliest date that you

do know from the records of the company.



vs, Willapoint Oysters, Inc, etc. 233

(Testimony of Ward C. Kumm.)
A. From the records? Well, apparently, the

date, according to the people who were operating

the company at that time, they used it starting

October 19, 1930.

They had all the companies as of October 19,

1930, being the first users. First by the two (2)

Farms companies, and then Willapa alone, and

then Willapoint alone, and then in the separate and

final application. I believe that was the same date.

That is all I know. [147]

Q. As I pointed out, that refers to the predeces-

sors. Do you know when the first labels were

printed, or made, with the name ^^ Willapoint

Oysters" on them?

I also asked you to find that out.

* * *

A. No, I don't. [148]

* * *

Q. Does he know of any label earlier than that,

according to the records of the Company, bearing

the trade-mark '^Willapoint" and *' Willapoint

Oysters"?

A. Your question is with reference to a label.

In both of these applications, being Exhibits 12

and 13, there appear photostat copies of what I

would assume, and what I believe is represented as

being a label. Whether that was a manufactured

l| label, or a drawing, or what, I do not know.

Q. Well, how about the Company records? Are

there any records of the Company which give any

information about when that label was printed or
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produced, and by whom and when? We are in-

terested in Company records, not your recollec-

tion.

A. There may or may not be. I do not know of

any that would establish when a label was first used

on a can to be sold.

Q. The question was: When were those partic-

ular labels, or any, with the name ^^Willapoint

Oysters" first procured, or first printed, or pro-

duced?

A. That is a new question. That I don't know.

Q. Do the records of Willapoint Oysters show

any information about the first use of such labels?

A. I don't know whether they do or not.

Q. Did you make any effort

The Court: Before you ask another question,

are there any other records, other than the minute

book, that would [150] establish that? To your

knowledge? Are there any other records other than

have been introduced in evidence that would estab-

Ush that?

The Witness: That I wouldn't know, your

Honor. I don't know whether those books of ac-

count, for example, they might show $242.00 for

labels

The Court : So far as you know.

The Witness : So far as I know, no. If I knew,

I would tell him. [151]

•X- * *

Q. In interrogatory number seven, of the second
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set of interrogatories by Bay Point Oyster Farms
to Willapoint Oysters

Q. ^^Does Defendant Willapoint Oysters con-

tend it was the first user of the trade-mark [152]

'Willapoint,' and, if so, what was the date of such

first use, how was it used, to whom were oysters

sold in such first use, and what is the address of

the purchaser, and otherwise describe in detail such

first use of the trade-mark ^Willapoint' by Willa-

point Oysters?"

The answer was :

''This defendant does not contend it was the

first user of the trade-mark 'Willapoint' except it

does contend it was such first user on steamed or

cooked canned oysters. The details of the first use

of the trade-mark, insofar as steamed or cooked

canned oysters are concerned, are not at this time

known to this defendant."

Is that still your answer, Mr. Kumm?
A. My answer? The answer to that interroga-

tory, of course, would be I couldn't tell you who
was the first purchaser, or his address. I don't

know^. The only information on which I could an-

swer that interrogatory would be the labels as at-

tached to, or, I assmne, made an exhibit on a part

of, the record in the Patent Office, and also in the

filing by Mr. Mogan, and my recollection is that

the name "Willapoint" was used in connection

with fresh oysters on a purported label on which

Bay Point and Willapa names appeared, but [153]
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that they do not appear on the steamed, or cooked,

oysters, the name thereon being '^Willapoint Oys-

ters, Incorporated.''

Q. Then, in making your answer to interroga-

tory nmnber seven, you were relying on the Patent

Office records of the two (2) applications, Plain-

tifiE's Exhibits 12 and 13; is that right?

A. That is correct. That is all I knew at the

time.

Q. Have you found out any other basis for that

conclusion since in the records of Willapoint Oys-

ters? A. I have not.

Q. In interrogatory number five, second set,

you were asked:

^^When were the first labels printed, litho-

graphed, or otherwise produced, bearing the trade-

mark * * *"

jt * *

Q. (Continuing): "^ * * bearing the trade-

mark 'Willapoint' and the defendant's name 'Wil-

lapoint Oysters,' or other name designating the

Defendant, what person, firm or corporation fur-

nished such labels, what was the cost and quantity

of the first order for such labels, and what wording

and other indicia did such labels [154] bear?"

In answer to that interrogatory you stated:

''At this time we do not know. Presumptively,

it was prior to November 15, 1930, since on that

date labels were in existence bearing the trade-

mark 'Willapoint' which were apparently designed

for use on steamed oysters and which likewise bore
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the words 'Willapoint Oysters, Incorporated, Se-

attle, U.S.A."'

Is that still your answer? A. Yes, sir.

Q. Did you use as a basis for that answer only

the two (2) trade-mark registrations. Plaintiff's

Exhibits 12 and 13? [155]

* * *

A. Yes, I think that is correct.

Q. (By Mr. Beach) : In that answer you

stated

:

''Presumptively, it was prior to November 15,

1930."

Where did you get that date ?

A. Application was filed by Mr. SproU Novem-
ber 15, 1930.

Q. To what Exhibit are you referring now?
A. Referring to Exhibit 13; yes, 13. And that

is the one in which they finally got around to say-

ing Willapoint was the sole user since October 19,

1930. That was the only source of information I

had that I could recollect to make an answer to that

interrogatory.

Q. I can't hear you.

A. That was the only source of information I

had to make an answer to that interrogatory.

Q. Then your answer says

:

"* * * on that date* * *"

namely November 15, 1930,

"^ * * labels were in existence bearing the trade-

mark 'Willapoint' which were apparently designed
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for use on steamed oysters [156] and which like-

wise bore the words ^Willapoint Oysters, Incorpo-

rated, Seattle, U.S.A.' "

Where do you find such a statement in that docu-

ment as a basis for the answer to the interroga-

tory?

A. As a part of this record, application 308,102,

being Exhibit 12, or, 13, rather. Pardon me. And in

here are photostat copies of ^^Willapoint Steamed

Oysters"—or a label on which the name ^^Willa-

point Oysters, Incorporated," only, appears. It is

under the trade-mark ^^Willapoint."

Q. And how do you tie that label in with the

date to which you referred, or November 15, 1930 ?
\

^

A. Because this accompanied the application \\

which was filed November 15th, and which applica-

tion undoubtedly stated that Willapoint alone used
j

it from October 19, 1930.

Mr. Beach: Then to avoid any further possi-

bility of arguing with the Witness, I would like to

read into the record, from Exhibit 13, the state-

ment from the amendment, dated November 22,
,

1932, by James E. SproU.
J

The Witness: What was the date, Mr. Beach?'*

Mr. Beach: November 25th, I should say, 1932. ;

It has a number ''11" at the bottom of the page,

and the body on page 12, which states at the top:

''Also filed herewith are five substitute specimens 1^^

showing the trade-mark as actually used by appli-

cant upon the [157] goods.
;
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^^ Remarks:

^^This application has been amended by changing

same from 'Willapa Oyster Farms, Incorporated/

to
—^Willapoint Oysters, Incorporated,' which lat-

ter as shown in the substitute declaration and by

the substitute specimens filed herewith is the sole

owner of the trade-mark sought to be registered

and that no other person, firm, corporation, or as-

sociation has the right to use said trade-mark in

the United States."

Q. (By Mr. Beach) : I ask you if you have any

other coraments on your selection of the date in

view of that statement?

A. What was that, Mr. Beach?

Q. It was on pages 11 and 12.

A. I don't know what you want from me now.

Is that statement in this Exhibit ?

Q. I read it from the Exhibit; yes.

A. There also appears on page 1 this state-

ment:
ii* * * and present herewith five specimens show-

ing the trade-marks as actually used by appli-

cants * * *" [158]

which applicants were Bay Point and Willapa

companies, and in this record I assiune those are

the ones they are referring to, and that is all that

appears in Exhibit 13, so that I don't know whether

they were sent with the first application or sent

with the attempted amendment as you read from

on page 12.

Q. All right; then you have no other informa-
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tion regarding those labels except what appears in

this record, Plaintiff's Exhibit 13?

A. I said that and I still say it
;
yes, sir.

* * *

The Witness: Mr. Beach, during the recess you

asked a question. May I have the last question

read? I don't think I answered it.

The Court: The last question on the record?

The Witness: Yes. The last question just before

recess. I am not sure I answered that fully.

(Whereupon, material appearing on lines 6

and 7, page 159, read by Reporter.)

The Witness: It has been called to my atten-

tion that this is a fact, Mr. Beach. I assume this

question relates to the present [159] knowledge, in-

formation since the answers to the interrogatories.

There was further information furnished by Mr.

Wollenweber in a deposition taken, I believe, last

week—^yes—^in which he stated—Mr. Wollenweber

had been with the Company since its inception—in

which he stated that from November 1st on, Willa-

point

The Court: November 1st, when?

The Witness : 1930, your Honor. Willapoint had

been the seller of the product. That is my recollec-

tion of what he said.

Q. (By Mr. Beach) : That is your recollection?

A. And also the transfer of the assets in 1942

by the two (2) Farms companies.

Q. What about the transfer of the assets?
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A. The minutes will show that the assets of the

two (2) Farms companies were transferred for

stock.

Q. What point are you making?

A. That would also be the source of my infor-

mation in making the answer as of this moment.

Q. The source of your information as to the

''prior to November 15th'' being the date that the

steamed oysters label bearing ''Willapoint/' "Wil-

lapoint Oysters," was used?

A. It was November 15th. You didn't say 1930.

You mean 1930.

Q. 1930?

A. Yes. It would be these two (2) exhibits and,

as of now, [160] the statement of Mr. WoUenweber
that the books show Willapoint was the possesser

from November, 1930, on.

Q. Are you giving the statement of Mr. Wol*

lenweber from your recollection, or would you like

to place in record the exact words ?

A. I have no desire one way or the other.

Q. This is according to your recollection, how-

ever? A. Yes.

Q. Referring to Exhibit 13, page 3, which bears

a photostatic copy of the labels, I call your atten-

tion to the lower label on the page, and the lower

left hand corner of that label, which bears the name
"Ridgway Litho Co., Seattle"; is that correct, Mr.

Kumm?
A. The lower left hand? Yes, that is correct*

Q. Do you know who the Ridgway Litho Com-
pany in Seattle is?
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A. It is a lithographic company here in Seattle,

still in business.

Q. Are you familiar with that Company?
A. Yes.

Q. Has Willapoint Oysters made any effort to

check with that Company as to whether it has any

record relating to the label, the photostat copy of

which is shown on that page? A. Yes.

Q. Was any record located by that Company,

so far as you know ? [161]

A. My recollection is that they don't have their

records back that far, Mr. Beach. I talked with two

(2) of the men. I don't remember their names. I

had a notation of it but I do not have the notation

now.

Q. Now, referring to interrogatory number

thirty-eight, in the first set of interrogatories by

Bay Point Oyster Farms to Willapoint Oysters.

A. Yes, sir.

Q. That interrogatory stated

:

''With reference to Interrogatory 37 the state-

ment in the registration docimient continues,

** * * that of its predecessors from whom title was

derived,' how was title derived from such prede-

cessors, what documents if any establish such deri-

vation, and what is the contents of such docu-

ments?"

In answer to that interrogatory you stated:

''Title was derived from such predecessors by

their causing the formation of the defendant cor-

poration and abandonment by such predecessors of
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their use of the trade-mark and allowing this de-

fendant to register said trade-mark and to [162]

continuously use the same."

Is that still your answer to the question?

A. I think that, in general terms, covers it as

well as I could [163]

* * *

Q. Mr. Kumm, do you have any information in

the records of Willapoint Oysters as to when use

of the trade-mark ^^Willapoint" by Bay Point

Oyster Farms was discontinued?

A. That presupposes that Bay Point did use

the label. I don't know that. So, with that quali-

fication I will say that if they did, the transfer of

the assets in 1932, the amendment of the original

application, 308,102, in the United States Patent

Office, in which it was set forth that Willapoint

was the sole user from October 19, 1930, and the

fact, as I understand it to be, that since approxi-

mately that date Willapoint has been—Willapoint

Oysters has continuously up until Bay Point Oys-

ter Farms in 1950 or 1951—I don't know which

—

attempted to use the label, or has used the label

—

that during all that period of time Willapoint was

the only one putting out canned oysters under the

name ^^Willapoint."

That would be, in my opinion, abandonment.

Someone else

Q. When you say ^^approximately," you mean
in 1932 when the assets were transferred?

A. No, I mean October 19, 1930, as was stated
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in the application. That would be my only source

of information. I was not then connected with the

Company.

Q. You had reference to the transfer of the

assets. That was not all the assets of Bay Point

Oyster Farms, or do you know?

A. I don't know. [166]

* * *

Q. In answer to interrogatory nimiber twenty-

six, of the second set by Bay Point to Willapoint

—

this interrogatory was

:

^^If the answer to Interrogatory No. 25 is in the

affirmative, state each instance of the use of the

trade-mark by Willapoint Oysters, giving the date,

manner of use, product on which used, and quan-

tity of product on which used in each [167] in-

stance?"
* * *

Q. Your answer was

:

^^This defendant has used the trade-mark con-

tinuously since its incorporation in selling canned

oysters, and in recent years other sea food prod-

ucts. It has carried the trade-mark on its letter-

heads, boxes and cartons in which canned oysters

had been placed. It has placed the trade-mark on

a motor truck for advertising purposes. It has

placed the trademark on recipe folders for adver-

tising purposes. It has used the trade-mark in

newspapers and other advertising materials, on

envelopes, checks, invoices, statements, and in an

1
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unknown amount of advertising done by its bro-

kers/'

And then there is quite a list of things which I

think is unnecessary to read. [168]

Is so much of your answer still your [169] an-

swer ?

* * *

A. That is kind of a two-holed question. I will

answer it the best I can.

It is my understanding that the trade-mark has

been used continuously by Willapoint, and it has

been used on labels on canned oysters. It was used

on labels on other sea food products, I am in-

formed, and I have seen some of the labels.

It was used on letterheads, boxes, cartons. It was

put on a truck. It was put on recipe folders, on a

broadcast, or brochure, Mr. Bailey got out while he

was president of the Company, and was widely dis-

tributed.

These recipes have been sent out all over the

United States. It was used in newspaper advertis-

ing to a very large extent by the brokers in the vari-

ous parts of the Country.

For a long time what I understand are tear

sheets—the proof that the broker spent the money

for that purpose—were sent in and those got to be

so voluminous that they threw them out. [170]

And I know since August, 1950, that it has been

widely used in advertising in newspapers. It is on

the checks and on the envelopes and on the letter-

heads.
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It may be used otherwise ; but, it has been widely

used the same as any company in business putting

forth its product.

Q. (By Mr. Beach) : Do I imderstand that is

a substitute answer, or is there anything in the

previous answer which you wish to correct?

* * *

A. I don't know whether it is a substitute or

not.
* * *

Q. Then I would like to ask about this state-

ment at the first of your previous answer

:

^^This defendant has used the trade-mark con-

tinuously since its incorporation."

Do you mean by that that the use started at the

time of the incorporation, or what date did you

mean that this continuous use started?

A. Did I answer that when that answer was

given?

Q. Yes.

A. I was relying upon the statement in the ap-

plication signed October 19, 1930.

Q. October 19, 1930, was before the corporation

Willapoint [171] Oysters was formed; is that

right?

A. I think it was formed October. I don't re-

member the date. I can tell you in a minute.

* * *

A. (Continuing): I don't have it here. Here,

this says October 27th (referring to document). I

assume that is correct. Yes, October 27, 1930.
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Q. (By Mr. Beach): Then it is your conten-

tion that this statement meant the use by Willa-

point Oysters started on October 16th, before the

corporation

A. I didn't say October 16th.

Q. October 19th.

A. I am trying to answer your question.

Q. I would like to know the dates you contend

Willapoint Oysters started using it. It was am-
biguous as it was answered, I believe.

A. In that answer it ^^used the trade-mark con-

tinuously since its incorporation/' I was relying

upon the filing in the United States Patent Office

that from October 19, 1930, Willapoint had used,

Willapoint Oysters had used, this label, or this

mark, trade-mark, whatever you call it.

Q. And that is the statement in [172] Ex-

hibit A. Exhibit 13, I believe; yes, sir.

Q. Exhibits 12 and 13.

A. It is in 13. I believe it is in 12 also. I don't

remember. It is also in Exhibit 12, yes, sir.

Q. Were Kumm, Hatch and Cook ever appointed

attorneys for Willapoint Oysters ?

A. You asked me that question last night. I

don't know how to answer it when you use the

word ^^ appointed."

A simimons and complaint was served upon me
as president of Willapoint Oysters, Room 550, Cen-

tral Building. I walked into Room 552, Central

Building, and handed the papers to my partner,

Mr. Hatch, and said: ''Here is a Complaint. Take

care of it."
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Mr. Hatch: Little did lie know, your Honor,

apparently, what he was getting me into.

Q. (By Mr. Beach) : Interrogatory number

thirty-four A. First or second?

Q. I think it is the first. The first. The inter-

rogatory asked:

^^Has Willapoint Oysters ever had any written

marketing arrangements or sales arrangements or

agreements with any person, firm or corporation,

and if so, with whom?"
Your answer to that interrogatory was: [173]

*^The only n;iarketing or sales arrangements or

agreements which defendant has been able to locate

up to this date are a contract dated August 17, 1948,

with Haines Oyster Company and a contract dated

April 25, 1950, with plaintiff corporation and Wil-

lapa Oyster Farms, a corporation."

Is that still your answer to that question?

A. I don't know, Mr. Beach. I couldn't answer

that at this time. Let me read the question again.

li * * * gygj. had any written marketing arrange-

ments * * *"

I don't recollect now the contract of August 17,

1948, with Haines Oyster Company and I couldn't

answer that without my memory being refreshed.

I do know this further: I think there was a

letter; yes, it would be a written memorandum of

agreement with Hayes Oyster Company that was

entered into, I would say, last fall. I don't know

the exact date.
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Q. Was that Hayes Oyster Company or Coast

Oyster Company? A. Hayes.

The Court: H-a-y-e-s (spelling)?

The Witness: Yes. H-a-y-e-s (spelling). Down
at Bay City, Oregon. It is an Oregon [174] corpo-

ration.

Q. (By Mr. Beach) : There are no other agree-

ments, so far as you know?
A. Well, let me think. No, as I say, I do not

have a recollection now of what these two (2) in

the answer refer to.

Q. I am not asking you for their content. I am
simply asking, so far as you know, whether there

were any others, with the exception of the Hayes
agreement which you mentioned?

A. No, I don't at this time recollect any further

written agreements.

Mr. Beach : That is all.

Cross-Examination

By Mr. Hatch:

Q. Mr. Kumm, when were you admitted to prac-

tice before the Supreme Court of the State of

Washington? A. In the year 1917.

Q. And you have been practicing in Seattle

continuously ever since? A. That is correct.

Q. Now, when you assumed the presidency of

Willapoint Oysters, Incorporated, can you tell the

Court what records and files were turned over to

you, or were in the office at that time ?

A. I couldn't answer that question in its en-
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tirety. All I can tell you is what happened.

Q. Well, tell us what happened.

A. Some day in August, Mr. Hayes, Verne

Hayes who was [175] a witness here, and Mr. Lillie

were in the then office of Willapoint Oysters down

in the Bell Street Terminal, and they were there

to bring up to the offices established in the Central

Building the records of Willapoint Oysters.

They brought that which was given to them as the

records. Those records were put in a room. I would

say it is Room 549 of the Central Building, occupied

for a time by Mr. Lillie and Mrs. Steinhaus, and

that room was piled with boxes and it was more of

a store room. I would say many, many boxes, and

I don't know what was in those boxes.

Some of the things were briefs in a Pure Food

litigation that they were involved in, and many

other things. I did not examine them. I didn't.

I couldn't. We were a going business and I was

just doing what I could.

Q. Did you have any conversation with Mr.

Bailey concerning the trade-mark at that time, and

the documents in connection therewith ?

A. I don't recollect a conversation with him at

that time. I remember him bringing me a copy of

some instrument that was signed by Mr. Mogan

many years ago and I do not remember a discus-

sion at that time about a trade-mark.

Q. Do you remember any discussion?

A. At any time ?

Q. Yes. Concerning documents and records con-

cerning the trade-mark?
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A. Yes. I learned that Mr. Bailey, prior to

August, 1950, [176] I believe in May, or June, 1950,

had attempted, as an officer of Willapoint, to make
a filing in the United States Patent Office, and
that instrument, or instruments—whatever they

were—were not among the records and I saw him
in the hall of the Central Building on the fifth

floor.

I was talking to him there and I said, ''I under-

stand you made some kind of a filing in the Patent

Office," and he said he had, and I said, ''If those

are Willapoint records they belong down here in

this office and will you get them for me?"
Q. Did he subsequently comply with that re-

quest ?

A. I think he did. I am not certain but I think

he did.

The Court: When you refer to August, you

mean
The Witness: 1950.

The Court: 1950?

The Witness: Yes, sir.

A. (Continuing) : The only other thing is, I

think, in the minute book on the front part of the

minute book—this one here. Exhibit Number 7.

There were the papers in connection with the

application nmnber—wait until I find it here

—

304,644. They came with those records. I remember

that. And I remember the minute books were in

the records that were brought down.

The Clerk: Defendants' Exhibit A-1 marked

for identification.
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(Defendants' Exhibit Number A-1, marked

for identification.) [177]

A. (Continuing) : The stock books were brought

down.

I might say, with those records, I think at the

same time, a large part of Willapa Oyster Farms

records were brought down. That was a mess.

Q. (By Mr. Hatch) : Handing you what has

been marked Plaintiff's Exhibit A-1—Defendant's

Exhibit A-1—was that the document that you re-

ferred to as being in the front of the minute book

of Willapoint Oysters, Incorporated?

A. That is correct.

Mr. Hatch: I would like to offer this in evi-

dence.

Mr. Beach: I would like to ask—apparently it

has been removed—when it was removed and the

circumstances under which it was removed.

Mr. Hatch: You will have an opportunity to

cross-examine the witness on redirect.

Mr. Beach: Being a part of the minute book

that was introduced in evidence, I object to it as

not being included with the other exhibits.

Mr. Hartson: That is an asertion of Counsel.

Such a document is not a particular part of a corpo-

ration's minute books. It is part of the records.

The Court: It will be admitted.

(Defendant's Exhibit Number A-1 admitted

in evidence.) [178]
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Q. (By Mr. Hatch) : Now, Mr. Kumm, the

testimony you have given here concerning the in-

corporation of Willapoint Oysters, and any deal-

ings prior to the time that you became actively

associated with the Company, has all been gleaned

from an examination of the corporate records and

conversations that you had, but no first hand knowl-

edge of that of your own; is that correct?

A. That is correct, Mr. Hatch, with this excep-

tion:

Prior to my becoming president, I was—yes, that

would be from conversations.

Q. Now, refer to Defendant's Exhibit A-1. Will

you tell us the circumstances under which this was

removed from the minute book of the corporation?

A. I don't know.

Q. Did you remove it?

A. I don't recollect. It was just pasted in here.

I don't remember the occasion or anything about

it.

* * *

Mr. Hatch: No further questions.

Mr. Hartson: I want to ask a couple of ques-

tions, if your Honor please.

The Court: All right. [179]

Cross-Examination

(Continued)

By Mr. Hartson: [180]

^ * *

Q. Now, have you, since that time in 1950, pretty
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well devoted a major part of your time to the oys-

ter business ? A. Yes, sir.

Q. The corporate defendant? A. Yes, sir.

Q. And the result of that has been that you have

withdrawn pretty much from the law practice with

the firm? A. As much as I possibly can.

Q. I beg your pardon?

A. As much as I possibly—I wouldn't say *^ pos-

sibly," but ^treasonably" can; but some old clients

want to talk to you in person.

Mr. Hartson: That is all.

Redirect Examination

By Mr. Beach:
« « «

Q. B[ad you ever been attorney for Mr. Hayes?

A. Oh, yes. I have been attorney for the Coast

Oyster Company. [183]

^t * *

MRS. INEZ L. STEINHAUS
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as fol-

lows:

Direct Examination

By Mr. Beach:

Q. Please state your full name, please.

A. Inez L. Steinhaus.

Q. What is your address ?

A. I have a rural address. It is Route 1, Box

249 R, Bellevue, Washington.

Q. What is your present occupation?
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A. I haven't any. Housekeeper, I guess.

Q. Are you at all familiar with the corporations

Bay Point Oyster Farms, Willapa Oyster Farms,

Willapoint Oysters, or any of them ? A. Yes.

Q. What is your acquaintance with those cor-

porations ?

A. Well, Mr. Mogan was the originator of those

corporations and at the time of the first company

I was a stenographer in his office.

Q. Can you state approximately when that was?

A. I think I started working for him before

the organization of a company in 1928, about June,

I think.

Q. And for how long were you associated with

Mr. Mogan?

A. Well, as long as—until the end of his life-

time, but I was [185] associated with the company

until 1950, August, 1950.

Q. Do you know about when Mr. Mogan died?

A. Oh, I can't state that definitely.

Q. Can you state approximately?

A. I think it must have been about 1941 or 1942,

Q. Did you occupy any other relationship to

any of these three (3) companies besides being

Mr. Mogan 's secretary?

A. Yes. I eventually was secretary-treasurer of

all of them.

Q. Of what company did you first become secre-

tary-treasurer? A. Bay Point Oyster Farms.

Q. Of what company did you next become sec-

retary-treasurer? A. Willapa Oyster Farms.



256 Bay Point Oyster Farms, etc.

(Testimony of Mrs. Inez L. Steinhaus.)

Q. And of what company did you last become

secretary-treasurer ?

A. Willapoint Oysters, Incorporated.

Q. How were you given these offices? First, in

Bay Point Oyster Farms ?

A. When Bay Point Oyster Farms was orga-

nized there were other officers originally. Later on

one of them, the secretary and treasurer, asked to

be relieved of her duties, and I don't remember

whether—well, I was appointed by Mr. Mogan who
was the president of the Company. [186]

* * *

Q. How did you become secretary-treasurer of

Willapoint Oysters?

A. By appointment from Mr. Mogan.

Q. What do you mean by appointment?

A. Well, those officers were not elected. The di-

rectors, or the president of the company, decided

who the secretary-treasurer would be, and Mr. Mo-

gan ran the company pretty much himself.

Q. Do you know approximately when you were

appointed as secretary-treasurer of Willapoint Oys-

ters?

A. Well, I believe that I was put in as secretary-

treasurer of Willapoint Oysters when it was first

organized.

Q. Were you generally familiar with the affairs

of these companies ? A. Yes.

Q. Did you attend any of the directors' meet-

ings of any of the companies?
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A. Sometimes I did and sometimes I didn't, in

those early days.

Q. Do you remember what company first grew

oysters? A. Bay Point Oyster Farms.

The Court: First

Mr. Beach: First grew

The Court: Drew?
Mr. Hatch: Grew. These oystermen grow oys-

ters just like you grow a crop. [187]

The Court: I didn't get the answer.

The Witness : Bay Point Oyster Farms.

The Court: Bay Point.

• « «

Q. Was any effort made by the directors, or

officers, in the early days of Bay Point Oyster

Farms, Willapa Oyster Farms, and Willapoint

Oysters to acquaint the stockholders of any of these

companies with the affairs of the corporations?

A. Yes. [188]
je- * *

Q. Can you state what steps were taken ?

Mr. Hatch: Now I would like that confined to

which company, and I make a specific [189] objec-

tion.

* ^ *

Mr. Hatch: Won't your Honor confine the ques-

tion to one company at a time ?

The Court: The record is that they were oper-

ated together.
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The Court : I will ask the witness

:

Were the activities of these companies carried

on as one company's activity, do you recall? You
testified that Mr. Mogan more or less ran the com-

panies.

The Witness; Yes, Mr. Mogan more or less ran

the companies, but there were different directors

of the different companies, and the different com-

panies didn't always have meetings together. [190]

That is, the directors didn't.

* * *

Q. (Continuing) : Mrs. Steinhaus, what steps

were taken by the directors, or officers, of Bay Point

Oyster Farms to acquaint their stockholders with

the activities of the Company?

A. There were meetings held often where the

stockholders were invited to attend. There were

dinners given. There was advertising and letters

sent out continuously.

Q. What was the nature of the letters? [191]

* * *

A. Well, they were information of what was

being done by the Company, or companies.

Q. (By Mr. Beach) : Who sent the letters, or

prepared the letters?

A. They were usually dictated by Mr. Mogan,

who was president of the Company.

The Court: You are referring now to Bay Point

Oyster Farms?

The Witness: Yes.
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Q. (By Mr. Beach) : Were those personal let-

ters, or letters generally to the stockholders?

A. Generally.

Q. How were the letters reproduced ? How were

copies made? That is, were they typed or mimeo-

graphed ?

A. Mimeographed. I couldn't find the word.

Q. When did those mimeographed letters—when

were those mimeographed letters first sent out, ap-

proximately, with respect to formation of the Com-

pany?

A. Well, I think very shortly after the organiza-

tion. I don't remember the first one.

Q. Do you know about how frequently such

letters were sent out?

Mr. Hatch: I object to that as immaterial. [192]

The Court: She may answer if she knows. Ob-

jection overruled.

A. Probably monthly.

* * *

Q. Do you recall a leaflet called the *'Willa-

pointer"? A. I do.

Q. How was that reproduced ? Was that mimeo-

graphed?

A. No. I think there was a printing company

that did that. [193]
* * -x-

Q. Mrs. Steinhaus, do you recall when, approxi-

mately, this printed leaflet was first published?

A. Probably in the late thirties (1930) or thirty-

one ('31), early '31.
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Q. Do you know about how long it has been

since you have seen a copy of that publication?

A. Oh, it has been several years. They were,

I suppose, in our files around the office but I hadn't

looked at them for some time.

Mr. Beach: I will ask the Reporter to mark

this leaflet.

The Clerk: Plaintiff's Exhibit Number 14 [194]

marked for identification.

(Plaintiff's Exhibit Number 14 marked for

identification.)

Q. (By Mr. Beach) : Showing the witness the

paper marked Plaintiff's Exhibit 14, for identifica-

tion, can you say what that is, Mrs. Steinhaus?

A. That is the ''Willapointer" that used to be

published at the office.

Q. Is that the publication to which you re-

ferred? A. Yes.

Mr. Beach: I have supplied Counsel with a

copy of this and I offer the exhibit in evidence as

Plaintiff's Exhibit 14.

Mr. Hatch: If your Honor please, I object on

the grounds the exhibit is wholly irrelevant and

immaterial.

This has a lot of things in here: Propaganda;

new&vpaper articles.

It was the version of the Company as to what

was going on at that time and put out for stock

promotion purposes, and is hearsay of the worst

kind and has nothing to do with this case.
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I submit it is not a proper item of evidence in

this kind of case.

The Court: What is the purpose of it?

Mr. Beach: It is a business record. I will ask

the Witness to show it to the Court.

(Docimient handed to Court by [195] Wit-

ness.)

Mr. Beach: It is a publication of Bay Point

Oyster Farms at the time and one of the very few

records that gives the situation as to the Company
and I intend to interrogate the Witness as to her

recollection as to what was stated in this publica-

tion.

Your Honor will appreciate it has been a period

of twenty (20) years and the Witness can not be

expected to recall from memory everything that

happened at that time and it was to refresh the

recollection, and I was going to use it as a basis

for the Witness' subsequent testimony.

Mr. Hatch : May I suggest this

:

A wdtness can use anything that would serve the

purpose of refreshing the witness' recollection.

That does not mean, however, that such a document

would be admissible in evidence. The witness might

have prepared a diary, for example, that would

have all the details of her personal life, that the

witness could well use for the purpose of refreshing

her own recollection.

The Court: Well, the Court, I think, Mr. Hatch,

will admit it for what it may be worth. This being
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a case before the Court, I see no particular damage

to be done.

Mr. Hatch : Well, for example, your Honor, call-

ing your attention to page three (3), the middle of

the page, there is a declaration about a five (5)

year can contract.

Can you prove a contract by putting in evidence

someone's sales propaganda?

The Court: Well, the Court feels, Mr. Hatch,

that [196] the Court can discriminate against hear-

say and irrelevant matters and, being before the

Court, I see no particular objection to it.

I don't know whether it will serve any particular

purpose, but the Court will not rule it out.

Mr. Hatch: I might say, your Honor, that we

all have a natural curiosity as to things that tran-

spire in the early days in connection with things to

come, and I know your Honor is doing the very

best he can to be fair in this case, but if a mass of

irrelevant material is introduced in evidence, and

I anticipate that this is only the commencement

—

if the mass of irrelevant material is introduced in

evidence—^you, as the trier of the facts, are going

to have a great deal of difficulty in remembering

the source of a particular item in evidence.

Your Honor is human and, when you think back

over the record, you know you got a bit of informa-

tion somewhere. Whether it was the testimony of

a witness or whether it was a statement contained

in an inadmissible publication is something that

your Honor is going to have great difficulty in dis-

tinguishing in your own mind.
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I strongly feel that a document of this type is not

admissible. If it is admissible for one purpose,

your Honor may later take the position that it is

admissible for other purposes.

I don't like to seem to be over insistent upon the

point, but I just feel that this exhibit is absolutely

irrelevant and immaterial, and, as I say, I antici-

pate that this is only the beginning.

The Court: The Court will permit it subject to

motion [197] to strike.

You may renew your motion if it should develop

that there is irrelevant or immaterial matter com-

ing in.

The Court will admit the document at this time

subject to motion to strike if it develops to be

wholly irrelevant and immaterial.

(Plaintiff's Exhibit Number 14 admitted in

evidence.)

Mr. Hatch: Thank you, your Honor. Your

Honor will allow us an exception?

The Court: The Court will not examine these

exhibits in detail, at least not until tomorrow rye-

ning.

Mr. Beach: May I point out, your Honor, that

the witness has testified that this was a document

of the Company and that this was a report to the

stockholders.

The Court: Do you wish the witness to have

this?

Mr. Beach: Yes, please.
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(Document handed to witness by the Court.)

Q. (By Mr. Beach): Mrs. Steinhaus, I call

your attention in this publication, Plaintiff's Ex-

hibit 14, to the bottom of column one, the article

generally referring to the Puyallup Fair, and the

statement appears there:

^^ Visitors at the booth will also be asked to

register, and many will participate [198] in the

giving away of two hundred one-pint samples

of Willapoint oysters."

Do you recall the booth at the Puyallup Pair

where oysters were given away? A. Yes.

Mr. Hatch: Will you repeat that question,

please, Mr. Reporter?

(Whereupon, material appearing on lines 3

and 4, page 199, read by Reporter.)

Mr. Hatch: Thank you.

A. (Continuing) : I do.

Q. (By Mr. Beach) : Do you know where those

oysters came from?

Mr. Hatch: Object to that as irrelevant and

immaterial. Now, if your Honor please, they could

have bought oysters. They could have come from

anywhere.

The Court: Where did they come from?

Mr. Beach: Yes.

The Court: If the witness knows, she may an-

swer.

A. They came from Bay Point Oyster Farms'

beds on Willapa Harbor.
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Q. (By Mr. Beach) : Why do you say they

came from the Bay Point Oyster Farms' beds

rather than from Willapa Oyster Farms' beds?

A. Because Bay Point was the only one who
had oysters at [199] that time.

Q. Do you know how long, or when, approxi-

mately, Willapa Oyster Farms had the first mar-

ketable oysters from its beds?

A. They planted in February or March—this is

Willapa Oyster F,arms?

Q. Yes.

A. They planted in February, or March, pos-

sibly early April, of 1930, on grounds called Bruce

Port, which proved to be not very good oyster land

and they did not have oysters until in 1932, as I

recall it.

The Court: You are speaking now of oysters

that are harvested?

The Witness : Yes.

Q. (By Mr. Beach) : Calling your attention to

page two (2) of Exhibit 14, at the middle of the

page is the statement:

'*Protection for trade-mark * Willapoint'

has now been assured, word having been re-

ceived that it is now registered."

Do you know what that statement refers to?

A. That was, I believe, when Mr. Mogan re-

ceived first word back for his application for the

trade-mark.

Q. To what application do you refer by *'his

application"?
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A. The first application he made for a trade-

mark to the [200] United States Government, I be-

lieve.

Q. Did Mr. Mogan personally make an applica-

tion to the United States Government for registra-

tion of a trade-mark, do you know?

Mr. Hatch: Just a moment

A. Yes. [201]
* * *

The Clerk: Plaintiff's Exhibit Number 15

marked for identification.

(Plaintiff's Exhibit Number 15 marked for

identification.)

The Court: Is it another one of the publications,

Mr. Beach?

Mr. Beach : Yes, your Honor.

The Court: Do you have more than that?

Mr. Beach: There are only the two (2), your

Honor. [206]

Q. (By Mr. Beach) : Handing the Witness the

document marked Plaintiff's Exhibit 15, for iden-

tification, can you state what that is ?

A. The ''Willapointer" put out by Bay Point

Oyster Farms and Willapa Oyster Farms to their

shareholders.

Q. And that is October, 1930? A. Yes.

The Court: October, 1930?

Mr. Beach: Yes. I will offer this document as

Plaintiff's Exhibit 15 in evidence.

The Court: You make the same objection?

Mr. Hatch: I will make the same objection.
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The Court : It will be admitted on the same con-

dition.

(Plaintiff's Exhibit Number 15 admitted in

evidence.)

Q. Mrs. Steinhaus, who kept the records of Wil-

lapa Oyster Farms and Bay Point Oyster Farms?

* * *

A. (Continuing) : I was the secretary and kept

the records. [207]

Q. (By Mr. Beach) : Are you familiar with the

correspondence relating to those companies ?

A. A great deal of it, I think I am.

The Clerk: Plaintiff's Exhibit Number 16

marked for identification.

(Plaintiff's Exhibit Number 16 marked for

identification.)

Q. (By Mr. Beach) : Handing the Witness the

document, Plaintiff's Exhibit 16, for identification,

I will ask her if she can identify that.

A. Yes.

Q. Can you state what it is ?

A. It is a letter from A. C. Wilson Company,

Washington, D. C, dated August 12, 1930.

Mr. Hatch: To whom?
The Witness: To Willapa Oyster Farms, In-

corporated, attention, G. T. Mogan, President. Sub-

ject: Trade-mark ^*Willapoint" for fresh oysters.

Q. (By Mr. Beach) : At that date, August 12,

1930, were you secretary of Willapa Oyster Farms ?

A. Yes.
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Mr. Beach: I will offer this letter in evidence.

Mr. Hatch: No objection. [208]

The Court : It may be admitted.

(Plaintiff's Exhibit Number 16 admitted in

evidence.)

The Clerk: Plaintiff's Exhibit 17 marked for

identification. Plaintiff's Exhibits 18 and 19

marked for identification.

(Plaintiff's Exhibits Numbers 17, 18 and 19

marked for identification.)

Q. (By Mr. Beach) : Showing the Witness the

documents marked Plaintiff's Exhibits 17, 18 and

19, respectively, I will ask if the Witness can

identify those documents?

A. Yes. These are letters received.

Mr. Hatch: May I have the question, Mr. Re-

porter, please.

(Whereupon, material appearing on lines 9,

10 and 11, page 209, read by Reporter.)

Mr. Hatch : Might I ask Counsel to state respec-

tively.

The Court: To make it clear?

Mr. Hatch: Yes.

Q. (By Mr. Beach) : Can you identify the let-

ter, Plaintiff's Exhibit 17? A. Yes.

Q. To whom is it addressed?

A. Gerard T. Mogan, President, from the Wil-

son Company, Washington, D. C, November 10,

1930. Subject: Trade-mark ^^Willapoint" [209]

for oysters.
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Q. In November, 1930, were you Mr. Mogan's

secretary? A. I was.

Mr. Beach: I will offer Exhibit 17 in evidence.

Mr. Hatch: I would like to have the opportu-

nity to cross-examine the Witness in connection with

that.

The Court: You may.

Cross-Examination

By Mr. Hatch: [210]
* * *

The Court: Do you ever remember seeing this

particular letter?

The Witness: Yes, I do. [211]

^ * *

Q. Did Mr. Mogan ever claim to own the trade-

mark ^'Willapoint" personally, to your knowledge?

A. Yes.

Q. He did? How did he make such claim?

A. He was the one that had originated the oyster

company Bay Point in the first place. He was the

one that thought up the name '^ Willapoint." There

was a great deal of discussion about the name

'*Willapoint" and Mr. Mogan was finally the one

who decided that the name for Bay Point's oysters

should be '^Willapoint" oysters.

Q. That same decision applied to the name for

Willapa Oyster Farms, too, did it not ?

A. Yes.

Q. When you were the secretary of these three
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(3) companies—withdraw that question. I will re-

phrase it.

Am I correct in my recollection that you were

the secretary of the two (2) Farms companies and

Willapoint Oysters during the period from the in-

corporation of Willapoint up to 1934- '5?

A. Yes.

Q. And that just previous to the incorporation

of Willapoint Oysters you were the secretary and

treasurer of the two (2) Farms companies? [215]

A. Yes.

Q. As such secretary and treasurer, did you feel

that you had any duty as the custodian of the rec-

ords of those companies? A. Yes.

Q. What did you feel your duty to have been?

A. I was given to imderstand that my duty was

the taking care of the contracts of the two (2)

Farms companies, the collections, or payments, on

those contracts, the banking of the money from

those contracts, the issuing of stock for any stock

that was bought by either—by anyone in either

company, the issuing of the stock and signing,

jointly with Mr. Mogan, and the signing of checks

jointly with Mr. Mogan. [216]

•M- * *

Mr. Hatch: I am objecting to the offer of Ex-

hibit 17 on the grounds it has not been properly

identified. It is purely a communication between

a law office and Mr. Mogan personally and should

not be binding upon any of the three (3) corpora-

tions, and not a part of the records of any of the
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three (3) corporations, and just a communication

between attorney and client.

The Court: I think you have established it

pretty well in your cross-examination, Mr. Hatch.

It will be admitted.

(Plaintiff's Exhibit Number 17 admitted in

evidence.)
* * *

Direct Examination

(Continued)

By Mr. Beach:

Q. I will ask the Witness if she can state what

Exhibit 18, [217] marked for identification, is?

A. A letter from the Wilson Company, Wash-
ington, D. C, November 17, 1930, addressed to Ger-

ard T. Mogan. Subject: Trade-mark ^^ Willapoint.''

Q. At that time were you the secretary of Mr.

Mogan and Bay Point Oyster Farms and Willapa

Oyster Farms? A. Yes, I was.

Mr. Beach: I offer this letter. Exhibit 18, in

evidence.

Mr. Hatch: The same objection, your Honor.

The Court : It will be admitted.

(Plaintiff's Exhibit Number 18 admitted in

evidence.)

Q. (By Mr. Beach) : Will you state what Ex-

hibit 19 is?

A. James E. SproU, patent attorney, Seattle,

November 17, 1930, to Gerard T. Mogan, trade-

mark copyright ^^Bay Point Oyster Farms, Incor-
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porated" and ^'Willapa Oyster Farms, Incorpo-

rated."

Q. November 17, 1930, were you still a secretary

of Willapa Oyster Farms, Bay Point Oyster Farms

and Mr. Mogan? A. I was.

Mr. Beach: I will offer this letter in evidence.

Mr. Hatch: The same objection, your Honor.

The Court: One question: You did see all the

originals of these letters? [218]

The Witness: Yes, I did, when they came into

the office.

The Court: It will be admitted.

(Plaintiff's Exhibit Number 19 admitted in

evidence.)

The Clerk: Plaintiff's Exhibit Number 20

marked for identiiScation.

(Plaintiff's Exhibit Number 20 marked for

identification.)

Q. (By Mr. Beach): Showing you the letter

marked Plaintiff's Exhibit 20, for identification,

can you state what that is?

A. A letter from James E. SproU, patent attor-

ney, Seattle, November 29, 1930, re trade-mark

**Willapoint." Do you want me to read any more

of it?

Q. No. I think that is sufficient. On November

29, 1930, were you still the secretary of Mr. Mogan,

Bay Point and Willapa Oyster Farms?

A. I was.
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Mr. Beach: I will offer Plaintiff's Exhibit 20

in evidence. [219]
* * *

Mr. Hatch: Thank you. Same objection, your

Honor.

The Court: Same ruling. It will be admitted.

(Plaintiff's Exhibit Nmnber 20 admitted in

evidence.) [220]

* * *

Q. Showing you Plaintiff's Exhibit 6, page two

(2) of that Exhibit, Mrs. Steinhaus, will you read

the names that appear at the bottom of that page,

please?

The Court: This is Plaintiff's Exhibit No. 6?

Mr. Beach: Yes.

Mr. Hatch : Might I inquire what document that

is. Counsel?

Mr. Beach : Articles of incorporation.

The Court: Of Willapoint Oysters?

Mr. Beach : Of Willapoint Oysters.

The Witness: Willapoint Oysters, Incorporated.

A. The names are: '^ Gerard T. Mogan, Trevor

Kincaid, Inez L. Steinhaus."

Q. (By Mr. Beach) : Is that Inez L. Steinhaus

your name ? [221] A. That is my name.

Q. That states. Article Five:

^^The names of the directors and trustees

who will manage the concern of the said cor-

poration during the first six months of its

existence are as follows:"
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And then appear the three (3) names which the

witness has just read, including her name.

In the minute book of Willapoint Oysters, Plain-

tiff's Exhibit 7, on page five (5), appears a certi-

fied copy of a resolution adopted by a Washington

corporation, and, reading from the center of that,

it says:

*^Resolved further that the Peoples National

Bank and Trust Company be and is hereby

authorized to honor and pay checks drawn in

the name of this corporation and signed by

G. T. Mogan, president thereof, and counter-

signed by I. L. Steinhaus, secretary thereof."

Does that refer to you as secretary ?

A. Yes, it does.

Q. Now, the first paragraph of that resolution

reads

:

^^The undersigned secretary of Willapoint

Oysters, Inc., a Washington corporation does

hereby certify * * *." [222]

And so on. I will ask you if that is your signa-

ture at the bottom?

A. That is my signature.

Q. At the signature line as secretary?

A. It is.

Q. Continuing reading; it is hereby certified:

'' * * ^ that the following is a full, true and cor-

rect copy of a resolution duly and regularly adopted

at a meeting of the Board of Trustees of the Com-

pany, duly called and held in the manner provided

in the bylaws of the Company on the 26th day of
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November, 1930, at which meeting a quorum was

present * * */'

And so on. Do you recall of any trustee's meet-

ing being held on that day? [223]

* -jf *

A. It is pretty hard to answer that question

*^yes" or ^^no," the way Mr. Mogan conducted the

affairs of the company, for the reason that he was

president of both Willapa and Bay Point Oyster

Farms. Therefore, he had all the vote. He usually

said what the policies of the companies should be

and

The Court: Mrs. Steinhaus, the Court is sorry.

Counsel asked if you remembered the meeting. If

you do not, of course, that is the answer.

A. (Continuing) : Well, I will have to say I do

not remember.

Q. Do you remember, approximately, the first

meeting of the trustees of Willapoint Oysters that

you recall? [224]
« « «

A. This meeting here (Witness refers to docu-

ment)—minutes of the meeting of the directors on

July 26, 1932. [225]

Mr. Hatch: Now I think the Witness has an-

swered the question.

The Court: That is the first meeting you recol-

lect?

The Witness : Yes, that is the first one I remem-

ber definitely.

Q. (By Mr. Beach) : Now, the minutes of that
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meeting to which you refer, Mrs. Steinhaus, are

signed by two (2) signatures. Will you read those

for the record, please?

A. ^^G. T. Mogan." He usually signed ^^G. T.''

rather than ^^ Gerard T.'' And, ^^Inez L. Stein-

haus." That is me.

Q. Is that your own signature?

A. Yes, that is my signature.

Q. Do you recognize Mr. Mogan's signature?

A. I do.

Q. I notice there is a change in those meetings

in the fourth paragraph. Do you know anything

about that change ?

Mr. Hatch: Just a moment before she answers

that question. I might ask her if she has any inde-

pendent recollection concerning that change. That

can be answered '^yes" or ^^no," please. [226]

* * *

The Witness: Independently, I haven't; but, if

I could look at the minutes I could probably tell

you why the change was made.

Mr. Hatch: Very well.

Q. (By Mr. Beach) : All right. Will you please

read the minutes and see if you can tell us why

the change was made.

* -x- *

A. (Continuing) : The change is this line that

is stricken out here.

Mr. Hatch: Now just a moment. The question

was: Do [227] you have any recollection of why
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the change was made, Mrs. Steinhaus, first of all.

Will you answer that question? Then if your Coun-

sel desires to propound a further question to you,

he will have the opportunity to do so, but that calls

for an answer ^^yes'^ or ^^no.''

A. (Continuing) : Yes.

Q. (By Mr. Beach) : Do you know who made
that change? A. Mr. Mogan.

Mr. Beach : For the purpose of the record, I will

read that paragraph:

^^The offer of Gerard T. * * *''

The Court: Will you identify it more clearly?

Mr. Beach: Yes. It is paragraph four (4) in

the minutes of Willapoint Oysters, Incorporated,

dated July 26, 1932.

^^The offer of Gerard T. Mogan to transfer what
is known as the Rockey Tract and the westerly

15414 feet of what is known as the Bush Tract,

and oyster bed B 129, consisting of 7.49 acres, in

full payment for three hundred (300) * * *"

originally thirty (30) and changed to three hun-

dred (300)
""^ * * shares of stock of the par value of $10.00

each in Willapoint Oysters, Incorporated, were duly

considered.
'^

The Court : Is that the change ? [228]

Mr. Beach : The change

Mr. Hatch: No, if your Honor please. I know
Counsel didn't intend to do this, but I don't think

he has portrayed it accurately in the record. With
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Counsel's permission, I would like to reread the

paragraph.

*^The offer of Gerard T. Mogan to transfer what

is known as the Rockey Tract, and the westerly

1541/4 feet of what is known as the Bush Tract, and

oyster bed B 129, consisting of 7.49 acres * * *"

Now I might add right there, the language: ^'and

oyster bed B 129, consisting of 7.49 acres'' has

been crossed out, apparently in pencil. Maybe pen.

Then it goes on to say, in different type than the

original typing, apparently:
*^* * * in full payment for thirty (30) * * *"

thirty (30) having been changed to three hundred

(300)

^^ shares of stock of the par value of $100 * * *''

and then the last zero was crossed out to make it

ten dollars ($10.00)

u* * * ^^^Yi in Willapoint Oysters, Incorpo-

rated * * *"

and of a different type

ii^ * * ^gj.^ ^^ly considered." [229]

Q. (By Mr. Beach) : I ask you, Mrs. Steinhaus,

whether you yourself typed those minutes ?

A. I want to look at them again. I think I did.

Q. I would like to have you look at that again

to see. A. Yes ; I think I typed them.

Q. Now, this different type to which Counsel

refers, was that also your typing?

A. It is not different type. It is a different rib-

bon.
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Q. Did you make the typing change yourself ?

A. Yes. May I say why these changes were

made?

Q. Yes, please.

A. The change that Mr. Mogan had drawn a line

through is the land he found, after this was drawn,

that he had given a contract to someone else—that

piece of land—so he couldn't include it to Willa-

point.

In the three hundred (300) : Where it is marked

thirty (30) or three hundred (300) shares in paren-

theses, it was discovered, after these papers were

drawn, that there had been an error in putting in

the value of the stock. It had been written one

hundred dollars ($100.00) when it was ten dollars

($10.00) a share.

Willapoint was ten dollars ($10.00) a share and

erroneously it had been written in one hundred

dollars ($100.00) a share, and Mr. Mogan was re-

ceiving three hundred (300) shares of ten dollar

($10.00) stock instead of thirty (30) shares of one

hundred dollar [230] ($100.00) stock.

Q. Do you remember when that discovery as to

the error in the value of the stock shares was

made ?

A. I don't remember the date exactly, but it was

after the first stock had been issued and in com-

paring the minutes of the three (3) companies,

Willapoint Oysters, Incorporated, Bay Point

Oyster Farms, and Willapa Oyster Farms, I dis-

covered that stock for Willapoint Oysters had been



280 Bay Point Oyster Farms, etc.

(Testimony of Mrs. Inez L. Steinhaus.)

printed as one hundred dollars ($100.00) a share

and so issued and Mr. Mogan was out of the City,

so that, as soon as he came back, I showed it to

him, and he said that book was absolutely wrong as

compared to the bylaws of the company, Willa-

point Oysters, and this stock book was procured and

the stock that had been issued was called back in

and put in the old book. That is the one that has

been marked ^^ error." And new stock was issued

to the different purchasers at ten dollars ($10.00)

a share instead of one hundred dollars ($100.00)

a share.
* * *

Mr. Beach : Then I will simply ask the Witness

whether [231] this is her certificate, or statement,

in stock book number two (2), Plaintiff's Ex-

hibit 10.

It states, and I will read it into the record

:

^^Book Number One * * *"

Mr. Hatch: The record speaks for itself. This

all goes to explain a very obvious error concerning

which there is no dispute. [232]

* * *

The Clerk: Plaintiff's Exhibit Number 21

marked for identification.

(Plaintiff's Exhibit Number 21 marked for

identification.)

Mr. Beach : To save time, Counsel, will you say

this is Bay Point's minute book? [233]

Mr. Hatch : Do you say it is ?
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Mr. Beach : Yes.

Mr. Hatch: I so stipulate.

Mr. Beach: I offer in evidence, as Plaintiff's

Exhibit 21, the Bay Point minute book.

Mr. Hatch: No objection.

The Court: It will be admitted.

(Plaintiff's Exhibit Number 21 admitted in

evidence.) [234]

* * *

The Court: You are quoting from this minute

book and calling attention to certain parts of it and

then, in the event there is some particular item

which you believe that testimony of the witness may
be proper on, you may examine, and, of course,

that question would be subject to such objection as

Counsel may make.

Mr. Beach: That is what I had in mind, your

Honor. [236]

The Court : I suggest when you read it you refer

to the page.

Mr. Beach: Yes.

The Court : That is Exhibit Number ?

The Clerk: 21, your Honor.

The Court: 21.

Mr. Beach: In the Bay Point minute book,

Plaintiff's Exhibit 21.

Minutes of the first meeting of the directors, Oc-

tober 12, 1928. On the third page, at the bottom,

appears the statement:

*^0n motion made, seconded and carried it was
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agreed that said contract be entered into and that a

cablegram be sent to Japan as wollows ^ * *''

Presumably it means ^

^follows." And, so that the

Reporter can copy, it says:

^^Royalyorei. Tokyo, Japan. Ordering one thou-

sand Onoys five hundred Twone mailing contract.

Bay Point.''

Q. (By Mr. Beach) : I will ask the Witness if

she can state what that last statement means.

Mr. Hatch: If your Honor please—just a mo-

ment, please—I object to that on the grounds it is

irrelevant and immaterial.

It is the minutes of the meeting back in October,

1928, [237] before the trade-mark ^^Willapoint"

was ever dreamed of. I don't see the materiality of

it. It doesn't go to any of the issues in the case.

The Court: As the Court views this case, and I

will stand corrected, one of the issues here was as

to the development of these companies and to the

part each company played in growing and selling

oysters.

I understand that it is the Plaintiff's contention

that the Farm company. Bay Point, is one of the

original companies and that Willapoint became a

marketing agent.

That is the allegation.

Mr. Beach : That is true.

The Court: And some of this testimony may be

material for the establishment of the original com-

panies.

Mr. Beach: That is right, your Honor.
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It is our contention, as testified by this Witness,

that Bay Point Oyster Farms had the first oysters,

and, for at least a considerable period of time after

the first date alleged in the trade-mark application,

which is in evidence, for Willapoint Oysters—Wil-

lapa Oyster Farms, I should say—had no oysters.

That is the point to which this is pertinent.

If Counsel will stipulate that that is a fact, there

is no reason why that should come in.

The Court: You have heard Counsel's state-

ment?

Mr. Hatch : I heard portions of it.

The Court: The question is—the point is—if

this [238] matter is not material, if you stipulate

that Willapa Oyster Farms had no oysters—until

what time?

Mr. Beach : We will say at least during the fall

of 1930, and up to the summer of 1931.

Mr. Hatch: No; we cannot so stipulate.

The Court: Now you may proceed then.

Mr. Beach: Will you please read the question

to the Witness?

The Court: The question was: What is the ex-

planation for that?

A. That sounds like Chinese. That was the

mark: ^^Royalyorei, Tokyo, Japan." That was the

way they marked the oyster seed boxes and that

is the way we had to order the oyster seed from

here without writing a long cablegram.

Q. (By Mr. Beach) : As to the contents of

that cablegram, do you know what this word
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A. Onoys ?

Q. Yes. (Continuing): ^means? That is

0-n-o-y-s (spelling).

A. Well, they ordered one thousand (1,000)

cases of oyster seed and that was the way they

were designated.

Q. That is a code word?

A. Yes, that was a code word.

The Court: Code word for what? [239]

The Witness: For oyster seed.

The Court : You mean that was the name of the

seed?

The Witness: It was the code word for what

kind of seed they wanted from Japan.

Q. (By Mr. Beach) : And what about the word

''Twone," I believe it is?

A. That was a different oyster. There were

two (2) varieties that were ordered at the first when

they first began shipping the Japanese oysters

in and one was the big oyster that we have now.

The other was more of a round oyster and it hadn't

been tried in the waters in this country at that

time, so Bay Point was trying out the two (2)

varieties of oysters to see which would be the better

for culture in this country in our oyster beds. [240]

* * *

The Court: You may proceed, Mr. Beach. Have

the pages been numbered?

Mr. Beach: Yes, your Honor, the pages have

been numbered by Mr. Lee, and the page on which



vs. Willapoint Oysters, Inc., etc. 285

(Testimony of Mrs. Inez L. Steinhaus.)

the two (2) agreements are secured is page twenty-

fire (25).

The Court: Twenty-one (21)?

Mr. Beach: Twenty-five (25).

The Court: Exhibit?

Mr. Lundin : What is the number of the Exhibit 1

Mr. Hatch: Exhibit 21.

Mr. Beach : That is correct, your Honor, yes.

'^This agrement by and between Willapoint

Oysters, Incorporated, and the Bay Point Oyster

Farms, Incorporated, Witnesseth: That the first

named company being wholly financed by the Bay
Point Oyster Farms, Incorporated, and the Willapa

Oyster Farms, Incorporated, shall operate in open-

ing and packing oysters without profit to itself for

the [242] operating season of 1930, and until the

close of the packing season of 1931.

'^In Witness Thereof, the parties have caused

these presents to be executed this 1st day of No-

vember, 1930.

^^ Willapoint Oysters, Incorporated. By * * *

Hoy, Vice-President.

^^Bay Point Oyster Farms, Incorporated. By
Gerard T. Mogan, President."

On that same page is a similar agreement signed

by Mr. Hoy for Willapoint Oysters and for Wil-

lapa Oyster Farms by Gerard T. Mogan.

On page 29

Mr. Hatch: Well, just a moment. Was there

some question concerning these contracts, or is

Counsel just reading them?
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Mr. Beach: Just reading them.

The Court : Are you calling particular attention

to these minutes?

Mr. Beach: That is right.

Mr. Hatch: Just calling your Honor's attention

to them. Very well.

Mr. Beach : On page 29 there are two (2) resolu-

tions, one by directors of Willapa Oyster Farms,

Incorporated, the other by the directors of Bay

Point Oyster Farms, Incorporated.

I will read Bay Point Oyster Farms' [243]

resolution

:

*^Whereas, It is desirable to use every method

within our power to increase the economy in har-

vesting, canning, transporting, and marketing

oysters and pooling equipment, properties, and

facilities useful therein,

^^Whereas, It is desirable to advertise the trade

name ^Willapoint' as a brand for oysters in se-

curing a leading position in the industry,

*^It Is Therefore Resolved, that the Bay Point

Oyster Farms, Inc., join with the Willapa Oyster

Farms, Inc., and G. T. Mogan, doing business as

the Willapa Development Company and others have

a close community of interests in the formation of

a subsidiary corporation to be known as Willa-

point Oysters, Inc.,

''That the purpose of said Willapoint Oysters,

Inc., is to facilitate the economical harvesting, and

the efficient opening, canning, advertising, and mar-

keting of the oyster crops of the said organizers.
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^^It Is Therefore Resolved, That The Willapoint

Oysters, Inc., be organized with a capital stock of

$e50,000.00 by said [244] parties, that assets con-

sisting of real estate, improvements, boats, 'Willa-

point' and 'Willapa,' the storage grounds on

the Palix River and any other assets desirable for

carrying out the objects of the said concern be

transferred to said corporation by the present own-

ers thereof at their fair and reasonable values.''

Mr. Hatch : That resolution is undated, is it not,

Counsel ?

Mr. Beach: That is correct, except that on the

Willapa Oyster Farms' resolution there is, at the

left-hand margin, a penciled date 10/27/30.

Q. (By Mr. Beach) : I will ask the witness

whether she is familiar with these resolutions?

A. Yes.

The Court : Are you taking that out of the min-

ute book?

Mr. Beach: It is not secured in. It was loose.

Mr. Hatch: We don't know why it was loose

in the minutes.

Q. (By Mr. Beach) : Can you identify the

handwriting in which that penciled date is given?

A. Well, I think it is mine. [245]

The Court: Do you know?

The Witness: Well, as near as I could come to

knowing a pencilled date written that way. [246]

« « «

The Court: I would like to inquire about that
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resolution. Is it just loosely in a book and you are

keeping it in the same place, are you? [247]

Mr. Beach: Yes, your Honor. Would you like

to have the Clerk secure it in any way?

Mr. Hatch: I think if we numbered the page

29-A we would establish it in the book at least.

The Court: That might be advisable.

Mr. Hatch: I would be glad to accommodate

you.

(Whereupon, Mr. Hatch numbered the page

29-A.)

Mr. Beach : Minutes of Bay Point Oyster Farms,

June 14, 1932.

Mr. Hatch: What page are you reading from

now, please?

Mr. Beach: Page 30. This is reading, and only

excerpts. Reading from substantially the middle of

the typewritten minutes.

^^H. A. Naismith, sales manager, of Willapoint

Oysters, Incorporated, then spoke of market con-

ditions of both the fresh and canned production.''

The Court: Is that dated?

Mr. Beach : Yes, your Honor.

Mr. Hatch: Yes. June 14, 1932.

Mr. Beach: July 12, 1932, on page 32. [248]

* * *

The Court: That is a statement in the minutes

of the proceedings?

Mr. Beach: Yes, statement in the minutes of

Bay Point Oyster Farms and indicates that the
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sales manager of Willapoint Oysters is making a

statement to Bay Point Oyster Farms.

Page 34, there is a letter on the letterhead of

Bay Point Oyster Farms, with the trade-mark

^'Willapoint" Oysters across and signed ''Bay

Point Oyster Farms, Incorporated" by G. T. Mo-

gan and addressed to Willapoint Oysters, listing a

schedule which is referred to in a resolution on

page 33.

The resolution is for purchase of 180 shares of

Willapoint Oysters, Incorporated, at one hundred

dollars ($100.00) each.

This resolution, on page 33, continues:

"Whereas the Bay Point Oyster Farms, [251]

Inc., should have a substantial investment in the

marketing agency of its product.

"Whereas: A resolution dated October 27th, 1930,

signed by the directors and attached to the minute

book herein, provided for the transfer of certain

assets to the Willapoint Oysters, Inc., at their fair

and reasonable value.

"It is hereby resolved that the Corporation pur-

chase 180 shares of the Willapoint Oysters, Inc.,

at a price of $100.00 each. This subscription to be

paid in full as per the schedule following:
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"Residence $1,076.99

"Water & Sewerage System . .

.

343.91

"Loading Platform, etc 237.68

"Oil House 107.99

"Elevator 161.41

"Heating Plant 77.89

"Refrigeration Bldg 233.37

"Refrigeration Equip 235.79

"Packing House 439.34

"Opening House 432.88

"Boat Houses 629.32

"Bay Point Station 718.27

"Barges & Floats 1,498.89

"Boats 762.90

"Boats Equip 300.93

"Purn. & Fix. Farm 127.59

"Equip. Opening House 192.86

"Equip. Packing House ...... 154.55

"Miscl. Supplies 16.53

"Miscl. Equip 423.95

"Total 8,173.04

"Investment account 9,063.83

"Cash 763.13

"Total $18,000.00

"Transfer to take effect as of August 1st, 1932,

subject to acceptance by Willapoint Oysters, Inc."

Then in different type at the bottom

:

"Dated this 27th day of October, 1930."

"Signed:

"G. T. MOGAN."
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In the Bay Point Oyster Farms' minutes, dated

July 12, 1932, on page 32, is the statement, about

two-thirds of the way down:

^^The Secretary then presented and read to the

meeting a copy of the resolution for the purchase

of One Hundred and Eighty (180) shares in Willa-

point Oysters, Incorporated, at One Hundred [253]

Dollars ($100.00) each, in order that the Bay Point

Oyster Farms, Incorporated, might have a substan-

tial investment in the marketing agency of its prod-

uct.''

Mr. Hatch: In connection with that, we are all

in accord that that should read ^^the purchase of

1,800 shares at $10.00 each"?

Mr. Beach: We are in accord that the original

stock issued was 180 shares at one hundred dollars

($100.00) each. When the error was found, it was

changed to 1,800 shares at ten dollars ($10.00) each.

Is that correct?

Mr. Hatch: Correct. One other thing before

you go on to something else.

Might the record also show that in connection

with the letterhead that Counsel read to your Honor

that you referred to it as the letterhead of Bay
Point Oyster Farms with the trade-mark ^^Willa-

point" on it.

I would like the record to show also that it says

:

*^Bay Point Oyster Farms, Incorporated, growers

of," then the trade-mark ^'Willapoint oysters" just

below.

Q. (By Mr. Beach) : Showing the witness the
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copy of the letter to which Counsel has just referred,

and there is another letter also on page 34, with

an original instead of being a copy of that letter-

head, I will ask you if you can identify that letter-

head, Mrs. Steinhaus^ [254]

A. Yes, that is the letterhead used by Bay
Point Oyster Farms. I think we quit the use of

the letterhead sometime along about 1942. I am
not positive.

Mr. Beach : On page 35 of the Bay Point minute

book, Exhibit 21 of Plaintiff ^s, is a document en-

titled:

^^ Minutes of Joint Meeting of Board of Directors

of Bay Point Oyster Farms, Inc., and Willapa

Oyster Farms, Inc., January 28, 1933."

Half way down those minutes

:

^^A discussion of marketing and methods was had:

Mr. Art Lillie, sales manager for Willapoint

Steamed Oysters, stated that he felt we have arrived

at the best solution for handling oysters, namely,

'Willapoint Steamed Oysters.' Steamed oysters can

be shipped all over the United States as well as

foreign countries. That our sales are directly with

the jobber and wholesaler. Also our sales have

exceeded production.

^^ Discussion, as to best method of handling the

large 'Jumbo,' Marketing and extension to the

present plant, as well as to advertising, taken part

in by G. T. Mogan, [255] Art Lillie, Stanley Staatz

and J. Swaness.

''Matter of selling shares in Willapoint Oysters,
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Inc., was taken up and discussed: H. A. Naismith

stated that he had one or two parties, with cash,

who are prospective purchasers. There are 90

shares of stock remaining in the Treasury, which

if sold would create a fund of $9,000.00 and would

go a long way toward financing a pack. Stock is

held as follows: Bay Point Oyster Farms, Inc.,

180 shares ; Willapa Oyster Farms, Inc., 200 shares

;

Gerard T. Mogan, 30 shares; Willapoint Oysters,

Inc. (Treasury), 90 shares. After general discussion

it was moved and carried that H. A. Naismith be

authorized to make a sale of at least one-half of the

remaining stock.

^' After a general discussion of what had been

done by each of the companies and the selling com-

pany, Willapoint Oysters, Inc., since the last meet-

ing, and policies to be carried out during the com-

ing year. There being no further business the

meeting was adjourned."
^^ Signed:
'^ Directors for Willapa Oyster Farms, [256] Inc.,

Directors for Bay Point Oyster Farms, Inc.," and

the names are listed in typewriting and the sig-

nature, ^^I. L. Steinhaus," appears in each column

of signatures.

Willapoint Oysters' minute book. Plaintiff's Ex-

hibit 7, appears, at page 11, a document

:

^^ Minutes of Joint meeting of Board of Directors

of Willapoint Oysters, Inc., Bay Point Oysters

Farms, Inc., Willapa Oyster Farms, Inc., January

28, 1933."
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This lists directors for Bay Point Oyster Farms

and Willapa Oyster Farms, and, in addition, a

paragraph: ^^Willapoint Oysters, Inc., President

G. T. Mogan ; Secy-Treas. I. L. Steinhaus, Directors,

G. T. Mogan and I. L. Steinhaus, absent Trevor

Kincaid."

At the bottom: '^Willapoint Oysters, Inc., Bay

Point Oyster Farms, Inc., Willapa Oyster Farms

Inc.," with the names of the directors listed beneath

each in column form. The minutes are substantially

the same with a few differences in addition to that

one to which attention was called.

Q. (By Mr. Beach) : Now, showing the witness

the minutes in Bay Point Oyster Farms' minute

book, on page 35, I will ask her if she can identify

her signature at the bottom of the page?

A. I can.

Q. Do you recall the meeting to which those min-

utes pertained? [257]

A. This was the one you just read there?

Q. Yes. A. Yes.

Q. Do you know who wrote those minutes in the

Bay Point minute book? A. I did.

Q. Showing you the minutes as they appear in

the minute book of Willapoint Oysters, on page 11,

do you know who wrote those minutes ?

A. I did.

Q. Were the minutes in the two (2) minute

books to which I have just referred minutes of the

same meeting? A. Yes, they are.

Mr. Hatch : I object to that. I think the respec-
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tive minutes speak for themselves. This is an

attempt to vary it by parol evidence.

The Court: I think the question asked was if

they are the minutes of the same meeting; is that

correct ?

Mr. Beach: Yes.

The Court: I think that question may be an-

swered. A. (Continuing) : Yes.

Q. (By Mr. Beach) : Do you have any way of

recalling this particular meeting of the directors?

A. Yes. It was rather a stormy meeting. [258]

Mr. Hartson: We are not asking what it was.

Do you recall it?

The Witness: Yes, I recall it.

Q. (By Mr. Beach) : Can you state anything

which you recall happened at the meeting, of your

own recollection?

Mr. Hartson: We object to that, your Honor.

Mr. Hatch: We join in the objection.

The Court: On what ground?

Mr. Hartson : On the ground the minutes are the

best evidence.

Mr. Beach: I am not asking the witness to im-

peach the minutes.

Mr. Hartson: Well, you are asking her to add

to the minutes. That is a corporate record.

The Court: What is the question you are now
asking the witness?

Mr. Beach : Will you read it ?

(Whereupon, material appearing on lines 5

and 6, page 259, read by Reporter.)
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The Court: The question is objectionable. I will

sustain the objection.

Mr. Beach: I didn't hear what your Honor said.

The Court: The Court sustained the objection.

Mr. Beach: The reason? [259]

The Court: I don't know that the Court gave

any reason, but I don't see that it is material.

Q. (By Mr. Beach) : Mrs. Steinhaus, I call

your attention to the portion of the minutes which

I read:
^^* * * A matter of selling shares in Willapoint

Oysters, Incorporated, was taken up and dis-

cussed * * *"

Do you recall any of the discussion to which that

reference is made?

Mr. Hatch: Will you answer that ^^yes" or

**no," please?

A. Yes.

Mr. Hatch: Thank you.

The Court : She said
'

'yes " ?

The Witness: Yes.

A. (Repeating) : Yes.

Q. (By Mr. Beach) : Were all the parties pres-

ent at the meeting in agreement on whether addi-

tional stock in Willapoint Oysters should be sold

or not?

Mr. Hatch: Object to that as irrelevant and im-

material.

Mr. Hartson: Same objection.

The Court: Is that part [260]

Mr. Hartson: The only purpose of such a ques-
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tion is to add to the minutes, your Honor. If the

minutes were sufficient for Counsel's purpose, he

wouldn't be asking the question.

The Court: What is the purpose of the testi-

mony ?

Mr. Beach: The purpose of the question, your

Honor, is to show the control which Bay Point

Oyster Farms and Willapa Oyster Farms had over

Willapoint Oysters, as shown by the minutes in

Bay Point Oysters' minute book, the two (2)

Farms' directors were passing on whether or not

stock should be sold in Willapoint Oysters, and

I am asking about whether or not that sale of stock

in Willapoint Oysters was agreeable to the people

at the meeting, namely, the directors of Bay Point

and Willapa Oyster Farms.

The Court: I don't think that is material. Sus-

tain the objection,

Mr. Beach: You don't think it tends to show

the control, or the joint venture relationship, where

the two (2) Farms companies not only control the

operation but also the stock sales of Willapoint

Oysters ?

The Court: Well, you are establishing the pro-

ceedings in the minute book.

Mr. Beach : That is correct, and to show the way
that the directors of the Farms companies had with

respect to the stock of Willapoint Oysters.

Mr. Hatch: Well, if your Honor please, the

question of control of a company is a matter deter-

mined by statute. The [261] Statutes of the State
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of Washington provide that the stockholders elect

directors and they further provide that the directors

run the affairs of the corporation.

Now, Counsel is telling you what is in one min-

ute book. The other minute book shows it was a

joint meeting of the three (3) companies.

I submit that it is immaterial.

Mr. Beach: That is correct, your Honor, stock-

holders should have the say in the corporation.

Actually, what happened in this instance, as has

been testified to by the President of Willapoint

Oysters, so far as the records show there were no

directors elected for many years. There were no

officers officially elected for many years.

This goes to show that the directors of Bay

Point Oyster Farms not only controlled the oper-

ation but also the stock sales.

Mr. Hatch : I might suggest that Counsel is now

arguing his case.

Mr. Beach : No, I am pointing out why I believe

this testimony is pertinent.

The Court: The Court doesn't feel it is material

and will sustain the objection; so that you may
proceed.

Q. (By Mr. Beach) : Did you of your own voli-

tion make two (2) different sets of minutes of this

meeting; one for Bay Point Oyster Farms and

one for [262]

Mr. Hatch: Object to that as immaterial.

Q. (By Mr. Beach, continuing) : one for

Willapa Oysters? (Willapoint).
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The Court: Objection overruled.

A. Yes.

Q. (By Mr. Beach) : The question is, did you

make them of your own volition ? A. Yes.

Q. Can you state why you made two (2) differ-

ent sets of minutes ?

Mr. Hatch: Object to that as immaterial.

The Court: Sustained.

Q. (By Mr. Beach) : Showing you the page

marked 13 in Plaintiff's Exhibit 13, Mrs. Steinhaus,

which is the application for registration of the

trade-mark ^^ Willapoint,'' application serial num-
ber 308,102, I ask you whether you can identify

your signature at the bottom of that page ?

A. I can.

* * *

Q. Do you recall the circumstances inducing you

to sign that document ? [263]

Mr. Hatch: You can answer that *'yes" or

^^no," please. Will you answer the question **yes"

or '^no," please?

A. I don't know how I could answer that ques-

tion ^^yes" or **no."

Mr. Hatch: Will you repeat the question?

(Whereupon, material appearing on lines

24 and 25, page 263, read by Eeporter.)

A. (Continuing) : Yes.

Q. (By Mr. Beach) : Will you please state what

they were? [264]



300 Bay Point Oyster Farms, etc.

(Testimony of Mrs. Inez L. Steinhaus.)

A. Mr. SproU, the patent attorney who had been

handling things called up and said that we had not

completed the papers. Mr. Mogan was out of the

country. I was the only officer of the company

here, and I talked with the auditor of the company

and then we decided the best thing for me to do

was to go up and sign the papers as prepared by

Mr. Sproll, and I did. [265]

Mr. Hartson: I move to strike that. It doesn't

add anything to this case. It is immaterial as

stated. She did sign it, and there it stands.

Mr. Beach: On the contrary, I think it is very

probative. It shows the relationship of the direc-

tors and stockholders to this particular account.

The Court: I think I will grant the motion to

strike.

Mr. Beach: Does your Honor feel that the cir-

cumstances leading to it, that is, the authority

of this particular person to sign it, is immaterial to

the case? After all, this is an application

The Court: Are you contending that that state-

ment itself was improperly signed, or without

authorization ?

Mr. Beach : Yes, I think it goes very materially

to the authorization of the secretary.

The Court: I will suspend ruling on that ques-

tion and you may submit authority tomorrow morn-

ing.

Mr. Beach: All right.

The Court: It is my understanding that it is

your contention that that document is an affidavit.
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Mr. Beach: An affidavit in a trade-mark appli-

cation.

The Court: And signed without authority?

Mr. Beach: Yes.

Mr. Hartson: Let me interrupt here. Are you

questioning her authority to sign that document,

Mr. Arnold or Mr. Hatch ?

Mr. Arnold: No. People have dealt as though

that [266] was a properly authorized document, and
if there had been no dispute

The Court: The Court is of the opinion it is

not material, but will reserve ruling and suggest

you submit authority. This is your own exhibit

introduced by you?

Mr. Beach : That is correct.

Mr. Hatch : That is correct.

Mr. Beach : And it is on the basis of our conten-

tion that the trade-mark registration is invalid. It

goes to the heart of our complaint.

The Court: You are contending that this trade-

mark

Mr. Beach: The registration to Willapoint

Oysters of the trade-mark '^Willapoint'' is invalid.

The Court: And this document 13 is called the

paper wrapper?

Mr. Arnold: The file wrapper.

The Court : The file wrapper and contains docu-

ments which will substantiate that trade-mark?

Mr. Beach: That is right. It is the predecessor

of Plaintiff's Exhibit 12, about which I would like
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to ask the same thing and include that in your

Honor's ruling.

Mr. Hatch: And we wish to make the same ob-

jection.

The Court: That contains the same type of affi-

davit?

Mr. Beach: That contains the same type of

affidavit, your Honor. [267]

The Court: By the same party?

Mr. Beach: Yes.

The Court: In effect you have introduced an

exhibit establishing a trade-mark which you con-

tend is invalid?

Mr. Beach : That is correct.

The Court: Did I understand you to say that

proceedings have been undertaken to challenge

these in the

Mr. Beach: In the Patent Office, yes, your

Honor.

The Court (Continuing) : ^in the Patent

Office?

Mr. Beach : Yes, your Honor.

The Court : The Court will reserve ruling. This

Witness will be here tomorrow, I assume.

Q. (By Mr. Beach) : Showing you Plaintiff's

Exhibit 12, and page two of that document, can you

identify your signature on that page?

Mr. Hatch: I can't hear you.

A. Yes, that is my signature.

The Court: Did you get it, Mr. Hatch?

Mr. Hatch: I know she said it is her signature

but on what I have no idea.
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(Whereupon, material appearing on lines 14

and 15, page 268, read by Reporter.)

Q, (By Mr. Beach) : Do yon recall the circum-

stances under which you signed that [268]

document ?

Mr. Hatch: I am objecting, your Honor. This

is on the granted application and the same matter

that Counsel covered before.

The Court: This particular question the Court

will permit her to answer. The question is, does she

recall the circumstances.

Mr. Hatch: Now, will you answer that ^^yes" or

*'no,'' please, Mrs. Steinhaus.

The Witness : I will have to read it first. (Wit-

ness reads Exhibit.) What was that question again,

please ?

The Court: Do you recall the circumstances un-

der which you signed that document? I think you

stated it was your signature.

The Witness : Yes, it is my signature.

Mr. Hartson: You are not answering the Court.

You say it is your signature.

The Witness : I was trying to remember.

The Court : Yes, you take such time as you need.

A. Yes.

Q. (By Mr. Beach) : Will you please state what

those circumstances were?

Mr. Hartson: Same objection.

Mr. Hatch: Same objection.
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The Court: That is the same objection made

before and the Court will sustain the objection,

subject to [269]

Mr. Beach: If your Honor please, in the previ-

ous one you allowed the witness to answer.

The Court: Subject to motion to strike.

Mr. Beach: And I would prefer to have it that

way. These may be different circumstances. So

that we can complete the testimony on that.

The Court : I think it is proper for her to state

those circumstances. I think the witness may an-

swer and the Court will entertain a motion to strike

and rule upon it at that time.

A. I can't remember the exact circumstances on

this.

The Court: You do not?

Mr. Hatch : She cannot.

A. (Continuing) : I do not remember the exact

circumstances on this.

Q. (By Mr. Beach) : Do you recall who asked

you to sign the document?

Mr. Hatch: Just a moment, if your Honor

please. I think the witness stated she cannot re-

member the circumstances. This is obviously lead-

ing.

The Court: She said she couldn't recall the

exact circumstances. She might recall who asked

her to sign it.

Do you recall that, Mrs. Steinhaus? Do you re-

call who requested you to sign it?

The Witness: Mr. Mogan.
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The Court: Mr. Mogan? [270]

The Witness: Yes.

Mr. Hartson: And we move to strike, of course.

The Court: I wonder if I may see that.

(Exhibit shown to Court by Mr. Beach.)

Q. (By Mr. Beach) : Mrs. Steinhaus, showing

you page 37 of the Bay Point minute book, there

is a report

The Court: What Exhibit Number is that?

Mr. Beach: That is Number 21.

Q. (By Mr. Beach, continuing) : there

is a report to shareholders, to shareholders dated

June 6, 1933. Can you identify the signature on

that document? A. Yes.

Q. Is that your signature?

A. That is my signature.

Q. Do you recall the circumstances?

Mr. Hatch : Could I have the date of the report,

please ?

The Witness : The date is June 6, 1933.

Q. (By Mr. Beach, continuing) : Do you re-

call the circumstances which lead to that report

being prepared?

Mr. Hartson: Object on the grounds it is an at-

tempt to add to the records of the corporation. [271]

« • «

Mr. Beach: Perhaps I should ask the witness

this question and withdraw the other:

Q. (By Mr. Beach) : Mrs. Steinhaus, were some

of these reports sent out to [273] shareholders ?

A. Yes. Like this one here?
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Q. Yes. A. The copy here in the book?

Q. Yes. A. Yes, they were.

Q. Do you know, approximately, how many, or

whether they were sent to all the shareholders ?

A. They were sent to all the shareholders.

Mr. Beach: Here is another one dated October

26, 1933, on page 38. I would like to ask the witness

whether those were sent out as well, unless Counsel

will stipulate.

The Court : Is that another report ?

Mr. Hatch: That is another report.

The Court: Has the witness seen it?

Mr. Hatch: No.

Mr. Hartson: Show it to the witness. Probably

we will have no objection.

Q. (By Mr. Beach) : Showing you the letter

entitled ''Dear Shareholder," on page 38, I will

ask you whether you are familiar with that docu-

ment ? A. Yes.

Q. Do you know whether copies of that docu-

ment were sent out to shareholders of Bay Point

Oyster Farms? [274] A. They were.

Mr. Beach : Reading from that document, which

is signed by Gerard T. Mogan, it is stated

:

''The accompanying statement shows your com-

pany to be in good financial condition.''

Starting about two-thirds of the way down the

page:

"While a small deficit is shown, this should be

more than compensated for by the stock of canned

oysters on hand on May 31st, most of which at this
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writing has been sold at a profit. We expect to be

well sold out of this season's pack by the time we
start canning operations about the first of Decem-

ber, which past experience has proven to be the

best time to begin packing our oysters.

^^Last year we marketed practically all our oysters

by canning the famous ^Steamed Willapoints.'

If the fresh oyster market is stabilized under the

N. R. A. Code, we may engage in the fresh oyster

business to a limited extent this year. However,

we are quite certain that we will be able to dispose

of our entire pack of steamed Willapoints the com-

ing season, as there is an ever-increasing [275]

demand for same."

Q. (By Mr. Beach) : I am not sure whether I

asked, Mrs. Steinhaus, but to what shareholders

was that document sent?

A. Bay Point Oyster Farms shareholders.

Mr. Beach: Beneath that, on the same page,

there is a financial statement of Bay Point Oyster

Farms, and at the bottom is a note, which states

:

^^Note: It will be noticed that Steamed Oysters

in the hands of Willapoint Oysters, Inc., at cost,

amount to $16,487.76. When these are sold, a profit

is reasonably expected that will wipe out the deficit

shown above and give us an actual profit."

The deficit in this statement is:

^'Present deficit, $2,000.98."

Accompanying also, and beneath that statement,

is a statement of Willapoint Oysters, Incorporated,
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and as an asset it shows ^^ Inventory Steamed

Oysters $16,487.76/'

The Court: That is on page 38?

Mr. Beach: Yes, your Honor.

Mr. Hatch: Before we pass page 38, may the

record show that the letter referred to by Mrs.

Steinhaus, under date of October 26, 1933, which

she says was sent to the shareholders, is on plain

paper and simply signed, ^'Yours very truly,'' by

''Gerard T. [276] Mogan," and does not, of itself,

purport to be a letter of any of the three (3) com-

panies involved here.

The Court : That statement may be shown in the

record.

Mr. Beach: In the minutes, on page 40, of Bay

Point minute book. Plaintiff's Exhibit 21, entitled:

''Minutes of joint meeting of Board of Directors

of Bay Point Oyster Farms, Inc., Willapa Oyster

Farms, Inc., and Willapoint Oysters, Inc., Decem-

ber 9, 1933."

appears the statement, below the middle of the

page two (2)

:

"Question of annual statement was brought up

by Mr. Gross and discussed, also trade name 'Wil-

lapoint,' as well as staying out of the presh

presumably meaning "fresh"

ii* * ^ market at the present time. Also taxes

which are being kept as low as possible until after

depression. Trade name has been patented and we

have certificate."
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The Court : What is that, a minute ?

Mr. Beach: A minute of the joint meeting of

the directors of the three (3) companies.

Q. I show you the minutes of that meeting,

Mrs. Steinhaus. I will ask you if you recall whether

you were present at that meeting? [277]

Mr. Hartson: Just a moment, if your Honor
please.

(Whereupon, Counsel for Defendants con-

ferred.)

A. Yes, I was.

Q. (By Mr. Beach) : Do you know who pre-

pared those minutes? A. I did.

* * *

Q. Do you know who made the statement:
^^ Trade name has been patented and we have

the certificate"?

Mr. Hatch: We will object to that as irrelevant

and immaterial and attempting to vary the contents

or add to them.

The Court: The Court will overrule that on the

same ground as the others.

You identified the minutes?

The Witness: Yes.

The Court: And the statement there, the state-

ment read, is not attributed to anyone. The ques-

tion you ask is: '^Do you recall who made the

statement?''

Mr. Beach: That is correct, your Honor.

Mr. Hatch: We object to it. Of course, the



310 Bay Point Oyster Farms, etc.

(Testimony of Mrs. Inez L. Steinhaus.)

danger of all this is that here is this testimony and

there was several men, certainly, [278] involved and

they might well dispute among themselves who

said what.

The Court: The Court will rule and sustain the

objection. That isn't the same question as the other.

Q. (By Mr. Beach) : Did the statement include

any statement as to in whose name the trade name

had been patented'?

Mr. Hatch: Same objection, if your Honor

please.

The Court: Sustained.

Mr. Beach: Well, if your Honor please, this is

the joint meeting of the directors. It is competent.

The Court: Mr. Beach, these are minutes that

you have. Now, if you have independent testimony

of transactions, and so on, I think that might be a

different category, but when you address questions

to particular minutes and, as indicated in earlier

testimony, then you are getting into a situation

where the Court believes you are varying or adding

to writing, which the Court doesn't think is proper.

Now, the fact that what you may seek to bring

out may be admissible as recollection or oral testi-

mony of the witness is one thing, but to relate it

to the minutes, such as you do here, would indicate

that you are varying that, attempting to add to or

vary those minutes.

Now, quite possibly, the matter may be admissible

in some other manner. [279]

Q. (By Mr. Beach) : Well, without reference
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to the minutes, Mrs. Steinhaus, do you recall any

discussion at this meeting regarding the trade

name ^'Willapoint"?

Mr. Hatch: Just a moment, if your Honor

please. That assumes a fact not proven. First of

all, no proper foundation has been laid.

Mr. Beach: Well, if your Honor please, this is

a very serious question as to whether or not the

parties concerned were ever given information about

this registration.

The statement is made in the minutes which is

equivocal. It is incomplete. It doesn't say who

made the statement; what the statement was; what

the discussion was, and, Counsel for Defendant has

stated that for many years this patent registration

has been known to everyone and they have under-

stood all about it, and the actual facts of the mat-

ter should be brought out and that is what we are

trying to do here—to find out what notice people

had.

They contend that it is a matter of laches here,

that no question was raised for many years. That

being the case, it is a matter of establishing what

information was given.

It is well known that stockholders, and even di-

rectors, do not go and dig through the records. They

must be placed on notice before they could reason-

ably be expected to challenge any particular situa-

tion.

That is the fact we are trying to get at here.

What notice [280] they had. This is a concrete
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reference to something said. We are interested in

knowing what information was given the directors

at the time.

If the witness is qualified, by referring to the

minutes for amplification

The Court: What is the question now?

Mr. Beach : I asked one question as to who made

the statement.

The Court : I mean what is the specific question

here.

Mr. Beach: The question is as to the notice, in

order to raise estoppel.

You have to find that the parties against whom
estoppel is asserted had notice and the question

here is whether Bay Point Oysters and Willapoint

and Willapa Oyster Farms' directors really knew

what the situation was.

The Court: What is the statement in the rec-

ord there? I don't see it here. Is that page 40?

(Whereupon, Mr. Beach indicates place to

Court.)

The Court: *'A statement was brought up by

Mr. "

Mr. Hartson: Then there is something below

there.

The Court: ^<* * * in fresh market at the pres-

ent time * * *"

Mr. Hatch: The very last.

The Court: ''Trade name has been patented

and [281] we have certificate."
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Mr. Hatch: Now, it is proposed by Plaintiff

that he add to that meeting. It is proposed to ask

this witness, and, it has been asked, what addi-

tional was said and who said it.

Mr. Lundin: Nothing additional.

Mr. Hartson: That certainly is not the way to

show what happened at a directors' meeting.

These minutes are the vital controlling records

of what occurred at these meetings, and they should

be preserved as such.

The Court: What you are doing here is en-

larging. You are referring to these minutes and

then, by the addition of parol testimony, you are

enlarging or explaining or adding to; isn't that

correct?

Mr. Beach: That is correct. Now, if Counsel

would like to stipulate that the minutes must stand

on their own feet and neither party can bring in

oral testimony on this point as to what the discus-

sion was at any time regarding this trade-mark,

and we must rely on the minutes of the meeting,

that is agreeable ; but, if they wish to bring in other

testimony as to knowledge of various people, then

we certainly are entitled to go into it.

Mr. Arnold: A moment ago Counsel stated the

question was what information had been given the

directors. The very minutes themselves state that

the question of a trade-mark was taken up and

discussed. [282] Now certainly that information

there, the question about it—granted they say we
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have now received our certificate—they say ^'pat-

ented"—that was a mistake in terminology.

Mr. Beach: Now Counsel is varying the min-

utes.

The Court: Well, the Court will reserve ruling

on this. I really think it is rather important. We
will rule on this in the morning.

Mr. Hartson: I think the best thought is that

if anyone wants to question, add to, or detract from

a corporate minute of proceedings, he must make

it in a direct manner and not in a collateral pro-

ceedings such as this.

This is not a direct attack upon the thing.

Mr. Lundin: Let me answer that. We are not

attempting to add to or subtract from. The min-

utes state an ultimate fact.

We are asking the privilege of a person who was

there and heard who said it to permit testimony

as to what was said there. That is the ultimate fact

and in a case of this nature we have the right, I

think, to show what was actually said.

''We have the trade-mark." Those are the words.

Now, it is of vital interest in this case to know

who said that and what was said.

We aren't enlarging or detracting. We are giving

the facts to the ultimate conclusion stated in the

minutes.

The Court: Well, the Court will take it under

consideration [283] and, unless you have one or two

questions—it is practically four-thirty (4:30)—the
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Court would recess now until nine-thirty [284]

(9:30).

* -x- *

The Court: That relates praticularly to the affi-

davit?

Mr. Beach : Motion to strike.

At the end of yesterday we were on the question

of the minutes of the directors' meeting of Decem-

ber 9, 1933, with respect to the statement:

''Trade name has been patented and we have

certificate/'

I believe your Honor was going to rule this

morning and I think it is a somewhat related ques-

tion.

The Court: Yes. The Court feels there is a

difference. One has to do with the affidavit.

Mr. Beach: Yes. They are both written docu-

ments.

The Court : The question put to the witness yes-

terday, and to which objection was taken, was in

relation to who made the statement at the directors'

meeting relative to patent. Was the word ^'Pat-

ent" used there?

Mr. Beach: Yes.

The Court (Continuing) : Patent having been

secured. [288]

Mr. Beach: Yes. The question was, who made
the statement and as to whether there was any state-

ment as to the meaning of ''we" when it was said:

"We have certificate."
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The Court : I might say this

:

The Court, in giving further consideration, was

disposed to permit testimony, not to vary but to

explain, or give the circumstances, attending the

meeting.

So, in consideration of that question, I will advise

you that the Court would be inclined to admit it,

but will hear argument. [289]

* * ^f

Mrs. Steinhaus, will you take the stand again,

please? [290]

INEZ L. STEINHAUS
resumed as a witness for and on behalf of the Plain-

tiff, and, having been previously duly sworn, testi-

fied as follows

:

Direct Examination

(Continued)

Mr. Beach: Proceeding then, I shall read from

the minutes of Bay Point Oyster Farms, dated June

12, 1934, which appears at page 41 of the Bay Point

Minute Book, Plaintiff's Exhibit 21:

* ¥: ^

'* Letter of Mr. A. Lillie, Sales manager for Willa-

point Oysters, Inc., was read, and made a part of

this report.

''Financial statement was read by Mr. O. Wollen-

weber, Auditor for the company, as well as for

Willapoint Oysters, Inc.''

Attached to the minutes is the letter which bears

the [291] closing: ''Willapoint Oysters, A. Lillie,

Sales Manager."
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^^It is rather difficult in the space of a brief letter

to tell you much about the progress made by Willa-

point Oysters, Inc., for the season of 1933-34. I am
pleased to report that 1933-34 sales are showing a

decided increase over the 1932-33 season.

'^Of outstanding importance is the fact that our

Willapoint Steamed Oysters are repeating. We are

entering our third year of selling in California and

our sales there are steadily increasing, with prac-

tically no advertising. It has been the policy of our

President, Gerard T. Mogan, not to expand our

selling activities into new territory until we are in

a position to promptly take care of the business.

This has been a sound policy. Up to the first of last

year we have centered practically all of our sales

efforts locally and in California, with the result that

these territories have been using our entire out-

put. [292]
* * *

^^ Willapoint Oysters, Inc., enjoy the distinction

of selling the first straight carload of canned oysters

from the West Coast into the Middle West. [293]

* * *

^'We have good reason to believe that our can-

ning operations this year will begin from one to

two, and possibly three months earlier this year

than last year, due to the exceptionally early and

warm spring and summer, which are causing oysters

to spawn early.

^^We will have available enough oysters in the
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bay to can from 45,000 to 55,000 cases of 48 one-

pound tails for the 1934-35 season. This amount can

be sold with profit and without adding but very lit-

tle selling expense or office expense.

^^The oysters on hand in the bay are being rapidly

absorbed by both the raw market and canning op-

erations, and we look for an actual scarcity of sup-

ply in the not distant future. The general recovery

of the Country would contribute an even better out-

look.

^^Our shareholders can render an invaluable serv-

ice by continuing to ask for 'Willapoint Oysters' at

various restaurants, [294] hotels and grocery

stores."
^ * *

Mr. Beach: Page 43, in the same Exhibit 21,

are minutes of a joint meeting of Willapoint Oys-

ters, Inc., Bay Point Oyster Farms, Inc., and

Willapa Oyster Farms, Inc.

Mr. Hatch: May I have the date again, please?

Mr. Beach: October 23, 1934. Half way down the

page:
**After considerable discussion it was decided

unanimously by the combined [295] Directors and

Officers that Mr. A. Lillie, one of the Bay Point

Oyster Farms, Inc., Directors; and at present the

Sales Manager for Willapoint Oysters, Inc., should

be tendered the position of General Manager for

the Companies as well as Sales Manager for Willa-

point Oysters, Inc. There being no objection it was

unanimously carried and Mr. A. Lillie was elected



vs, Willapoint Oysters, Inc., etc. 319

(Testimony of Mrs. Inez L. Steinhaus.)

General Manager with full authority to carry on

the business of the Company, and that he should

confer with the President, G. T. Mogan, and the

Directors from time to time as to policies to be

pursued.

'^It was further unanimously agreed that there

should be two additional Directors added to the

present Board of three for Willapoint Oysters,

Inc., thus making five Directors for Willapoint Oys-

ters, Inc.

*^It was further agreed that as soon as practicable

there would be a combined Directors meeting called

for the purpose of electing the two additional Di-

rectors, and take up any other business that may
arise [296] in the meantime. In the meantime Mr.

Lillie was directed to take charge immediately and

proceed with the General Managership of Willa-

point Oysters, Inc., and to at once organize his per-

sonnel and get started.
'^

Minutes of December 15, 1934, appearing on page

45, was of a joint meeting of Willapoint Oysters,

Incorporated, Bay Point Oyster Farms and Willapa

Oyster Farms. [297]
4f * *

^'A. Lillie brought up and discussed at length

marketing and market conditions, present and for

the balance of this season. The necessity for pack-

ing a large carry-over stock, purchase of oysters

from other growers, etc. After general discussion

Mr. Lillie was authorized to proceed on his present

plans for carry-over stock, as well as planning ways
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and means of disposing of the ^over grown oys-

ters' now on the beds, maintaining ^Quality pack of

whatever product is put on the market.'

^^ Motion was made by Trevor Kincaid, seconded

by Stanley Staatz, that Mr. Lillie purchase all oys-

ters, from other growers, that we can possibly

handle, whether we make any money on the same

or not, thus putting the bulk of the oysters raised

on Willapa Bay on the market under the Willa-

point label. Passed unanimously by the Board.
*^ Condition of last spring seed plantings dis-

cussed; storms reported to have moved [298] much

of it. Board decided present fencing inadequate and

authorized the purchase of from 40 to 50 cords

cedar stakes for cross-fencing, too. Seed purchase

for spring, 1935, planting under discussion. Kincaid

made motion empowering the Gen. Mgr. to buy up

to 4,000 cs. and not less than 2,000 cs. small seed,

seconded by Stanley W. Staatz, made unanimous.

There being no further business meeting ad-

journed."

March 9, 1935, a joint meeting of the directors of

Willapoint Oysters, Incorporated, and Bay Point

Oyster Farms and Willapa Oyster Farms.

For the Court: It is on page 47 of the minute

book. This is starting about one-third (%) of the

way down:

^^The meeting was called to order by the Presi-

dent. Minutes of the previous meeting read and ap-

proved.

'^ Sales being ahead of our production at the pres-
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ent time it was deemed advisable to have a carry-

over pack of at least 10 to 1200 cases, and our own

supply being short ; Trevor Kincaid made a motion

that A. Lillie be authorized to purchase oysters

from other growers where price is [299] such that

we can realize even a small profit, seconded by A.

G. Gross. Carried.''

* * *

On page 53:

'^Minutes of the meeting of the Shareholders of

Bay Point Oyster Farms, Inc., June 11, 1935."

Approximately half way down the page:

^^Mr. Lillie, Gen. Mgr. for Willapoint Oysters,

gave report on marketing conditions and the out-

look for the future. Condition of the Cannery, ca-

pacity of same and general outlook.

^'Mr. Redick McKee asked the President for an

explanation of the relations of the three companies.

Explanation : That Willapoint is the selling organi-

zation for the two farm companies, capital stock

5,000 shares of which Bay Point owns 1800 shares,

Willapa Oyster Farms 2000 shares, 700 [300] shares

being owned by private parties and the balance

being treasury stock of Willapoint Oysters, Inc."

* * *

In the Willapoint Oysters minute book. Plain-

tiff's Exhibit 7, at page 22, is an agreement which

is unsigned, but, I presume, being in the minute

book it is a copy of a signed agreement not having

any further information on it.
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'^This Agreement, made and entered into this 1st

day of Oct., 1935, by and between Willapoint Oys-

ters, Inc., a Washington corporation, hereafter

designated the ^Company' and A. Lillie, hereafter

designated the ^Manager,' Witnesseth:

^'Whereas: The Company is engaged in selling

and marketing oysters throughout the United States

and foreign countries ; and [301]

^^Whereas: The manager has been employed by

the Company for some time past as General Man-

ager and the Company desires to secure the further

services of the Manager for a term of years, renew-

able annually, by mutual consent.

'^Now, Therefore: In consideration of the mutual

consent and agreement herein contained, the parties

hereto mutually agree as follows

:

^^1. The Company hereby emplys * * *''

e-m-p-1-y-s (spelling).

u* * * the Manager to generally manage and op-

erate the affairs of the Company, also the Bay

Point Oyster Farms, Inc., and Willapa Oyster

Farms, Inc., particularly in relation to oysters, sub-

ject to the direction and control of the Directors in

said Company.
''2. The Manager shall have general charge of

the business and of the said corporations during the

term hereof, including the hiring and discharging

of employees, direction of sales, subject to the

authorization and direction of the Board of Direc-
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tors of the Willapoint Oysters, Inc., a [302] cor-

poration.

'^3. The Manager agrees to devote all of his time

to the management of the Company ^s affairs and

Bay Point Oyster Farms, Inc., and Willapa Oyster

Farms, Inc., and will not during the term of this

performance, either directly or indirectly, engage

in any business or activity in competition with the

best interests of either of said companies.

'^4. The Company agrees to pay the Manager as

compensation for his services rendered and to be

rendered hereunder five cents (5c) for each dozen

cans of # 1 Tall sold by the Company for the first

sixty-five thousand (65,000) dozen, and two and a

half cents (2%^) a dozen for the next one hundred

and fifty thousand (150,000) dozen, and one and a

half cents (l%c) per dozen for all over two hun-

dred fifteen thousand (215,000) dozen, and a pro-

portionate amount per dozen cans for all other

sized cans sold by the Company during the term

of this agreement
;
provided that the Company guar-

antees to pay the Manager not less than Twenty-

four Hundred Dollars ($2400.00) per [303] year,

said compensation to be paid as follows

:

''To pay the Manager the sum of Two Hundred

($200.00) per month at the end of each and every

calendar month, and the commission so computed

above shall be applied to the payment of said an-

nual salary of Twenty-four Hundred Dollars

($2400.00) per year.

''The Company agrees to pay the traveling ex-
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penses of the Manager incurred in the Company's

business outside of the City of Seattle, and agrees

to pay him at the rate of five cents (5c) per mile as

mileage expense for the use of his car in company

business. The Manager shall, on the first of each

and every month during the term hereof file with

the Company vouchers covering such mileage and

expenses for the preceding month and payment for

such mileage and expenses shall be paid by the

Company at the time of the payment of the Man-

ager's monthly compensation.

^^The term of performance shall be one year from

the date hereof and shall be renewed [304] by

mutual consent annually thereafter, provided, that

the contract may be terminated by either party on

sixty (60) days' notice, by payment to the Man-

ager, if terminated by the Company of the sum of

Four Hundred ($400.00) dollars, representing com-

pensation for two months, which payment shall be

in liquidation of all claims by said Manager against

said Company.

'^The Manager agrees during the life of this

agreement, to make accessible to the Directors all

correspondence and records pertaining to the busi-

ness of the Company, and agrees that he will not

use the same, directly or indirectly, to his personal

benefit, during or after the termination of this

agreement, no matter how terminated.

^^In Witness Whereof, the parties hereto have

executed this agreement the day and year above

written."
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Signature line: ^^ Gerald T. Mogan, President,'^

and no signature.

Mr. Hatch : This is from the Willapoint Oysters,

Incorporated %

The Court: Exhibit 7, page 22. [305]

4t -x- *

The Clerk: PlaintifE's Exhibit Number 22

marked for identification.

(Plaintiff's Exhibit Number 22 marked for

identification.)

Q. (By Mr. Beach) : Showing the witness the

document marked for identification as Plaintiff's

Exhibit 22, I will ask if she can identify that docu-

ment?

The Court: Has Counsel seen a copy?

Mr. Hatch: Yes.

A. Yes.

Q. (By Mr. Beach) : What is that, Mrs. Stein-

haus ?

A. It is a letter of Bay Point to the stockholders

of Bay Point. [308]

Q. Whose signature is there on that?

A. Mine.

Q. Do you know whether or not such a letter

was ever sent out to the stockholders of Bay Point

Oyster Farms? A. Yes, it was.

Mr. Beach : I will offer this letter in evidence as

Plaintiff's Exhibit 22.

Mr. Hatch: Objected to on the grounds it is

irrelevant and immaterial.
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The Court: The letters that were introduced

—

17, 18, 19 and 20—16, 17, 18, 19 and 20—1 didn't

make a note. You objected to some of those, didn't

you, Mr. Hatch?

Mr. Hatch : I believe I did.

The Court: The objection will be overruled.

Mr. Hatch: I might point out this, if the Court

please

:

As far as Bay Point Oysters is concerned in its

relationship to Willapoint Oysters, this would be

nothing but a self-serving declaration.

The Court: In relation to Willapoint?

Mr. Hatch : Yes. Bay Point can get out any kind

of circular literature it wants to to send out to its

shareholders but that should not be binding on the

Defendant, Willapoint Oysters, Incorporated. It is

a self-serving declaration.

The Court: As to its contents? [309]

Mr. Hatch : Yes.

The Court: The Court, in overruling the objec-

tion, understands this document to be essentially

introduced to show the relationship existing between

the companies. Is that correct, Mr. Beach ?

Mr. Beach : Yes, your Honor, and the representa-

tions made to the stockholders of Bay Point Oyster

Farms. The documents which I have just read, in-

cluding this agreement with Mr. Lillie, shows the

community of interest of the companies.

It was pointed out in that letter from Mr. Lillie,

which I read, made a part of the minutes of Bay

Point Oyster Farms, that the stockholders should

—
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of the companies should—call for Willapoint Oys-

ters. Well, the stockholders obviously were the

stockholders of Bay Point Oyster Farms and

Willapa Oyster Farms, because the principal stock

was owned by Bay Point and Willapa Oyster Farms

and that was made at a stockholders' meeting of

Bay Point Oyster Farms; so that, as we have con-

tended all along, the stockholders of the two Farms

companies, and the affairs of the three corporations,

are all inextricably intermingled.

Mr. Hatch: It seems every time an objection is

interposed we have an argument on the entire

theory of the case, but I would still like to reiterate

the thought I was advancing to your Honor.

Bay Point could tell its stockholders anything it

desired. That would not change the relationship be-

tween Bay Point and Willapoint one iota. [310]

So far as Bay Point's propaganda, sales talk, or

whatever you may call it, to its shareholders, that

should not be binding upon Willapoint Oysters,

Incorporated, a separate and distinct legal entity.

4f * *

The Court: I appreciate that many of these ob-

jections develop into arguments on the theory of

the case and they probably do not go to the rele-

vancy of the document.

The Court will admit the document offered, not

necessarily as binding upon the stockholders, or the

entity of Willapoint Oysters, a corporation, but for

the purpose of showing a transaction it purports to

show.
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(Plaintiff's Exhibit Number 22 admitted in

evidence.) [311]

Mr. Beach: If the Court please, I think in a

case like this you can not overlook the fact that,

while Counsel is arguing the technicality of the

situation, this witness who sent out this letter was

a common officer of the two (2) corporations.

Mr. Hatch: Well, the Court ruled on it.

The Court: Yes. I suggest you go ahead, Mr.

Beach.

Mr. Beach: Eeading the stockholders' report:

^'Dear Stockholder: The business of the company

for the fiscal year ending * * *"

The Court: Do you feel it is necessary to read

this? The Court has read it. I don't know whether

you want it read into the record. It has been in-

troduced as an exhibit.

Mr. Hatch : I think it is just taking time.

The Court: The Court read it and I don't know

what purpose would be served in reading it, do

you?

Mr. Beach: I might read one paragraph. The

purpose is to focus attention upon representations

made.

''The Directors of Willapoint Oysters, Incor-

porated, the packing and marketing corporation for

Bay Point Oyster Farms and Willapa Oyster

Farms."

That is a representation made to the stockholders

by this common officer and that is the relationship
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which was represented to the stockholders and car-

ried throughout the transactions of the [312] com-

panies.

The Court: Mr. Beach, that is argument.

Mr. Beach : At the meeting of Bay Point Oyster

Farms, June 8, 1937, on page 57 in the minute

book

The Court: That is Exhibit 21?

Mr. Beach: Yes, your Honor. Reading from the

middle of the page:
^^ Financial reports of Bay Point Oyster Farms,

Inc., and of Willapoint Oysters, Inc., were read

and explained by O. WoUenweber, Jr. Report being

certified by Carlos Zanner, Cert. Pub. Acct."

That was a minute of Bay Point Oyster Farms
alone.

The Court: What page?

Mr. Beach : 57. As an undersheet on page 58 of

the same minute book are the minutes of a joint

meeting of Willapoint Oysters, Incorporated, Bay
Point Oyster Farms, Incorporated, and Willapa

Oyster Farms, Incorporated, directors, dated Sep-

tember 18, 1937

:

'^Mr. Lillie also reports: Mr. McKee is already

installed at the Cannery and is busy putting the

cannery and equipment in shape for opening the

canning season. New boiler has been installed only

needing the placing of the stack and a few minor

connections.'' [313]

Q. (By Mr. Beach) : I will ask the witness,

who was Mr. McKee?
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A. He was the cannery superintendent at Bay
Center.

Q. Was he a stockholder?

A. No, he was not. The McKee referred to be-

fore was a Bay Point stockholder.

The Court: McKee?

Mr. Beach : Yes.

Q. (By Mr. Beach) : This is a different McKee
from the Redick McKee mentioned before ?

A. Yes.

Q. Was Mr. Redick McKee a stockholder?

A. Yes, of Bay Point.

Mr. Beach: On the top of the several copies of

the minutes on page 58 of the Bay Point minute

book. Plaintiff's Exhibit 21:

'^Minutes of Joint Meeting of the Directors of

Willapoint Oysters, Inc., Bay Point Oyster Farms,

Inc., Willapa Oyster Farms, Inc., February 19,

1938."

Starting two-thirds (%) of the way down the

page

:

^^The question of changing the dates of the an-

nual meetings of Bay Point Oyster [314] Farms

and Willapa Oyster Farms until the second and

third Tuesdays in July, respectively, was put before

the meeting. This change being necessary to allow

for the preparation of the annual report in time

for the meeting, the fiscal year ending May 31st

making it impossible with the present meeting

dates.

^^Prof. Kincaid made the following motion for
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Bay Point Oyster Farms, Inc.: I move that the

Bylaws of Bay Point Oyster Farms, Inc., be

amended to provide that the second Tuesday in

July, of each year, be made the regular annual

meeting of the Company.

''Seconded by Mr. Lillie: Question: Carried by

four out of five directors, there being only four

directors present.

''Mr. A. G. Gross made the following motion for

Willapa Oyster Farms, Inc.: I move that the date

of the annual meeting of Willapa Oyster Farms
be amended and provide for the meeting to be the

third Tuesday of July of each and every year.

"Seconded by I. L. Steinhaus. Question. [315]

Unanimously carried that the annual meeting be

changed to the third Tuesday of July of each year.

"The question of Bay Point Oyster Farms and

Willapa Oyster Farms procuring the Willapoint

Oysters, Inc., stock held by Mr. Mogan having

been discussed numerous times previously, and it

now appearing that Mr. Mogan is desirous of dis-

posing of his Willapoint stock to the two Farm
companies the matter was again brought before the

Boards. After going into the matter very thoroughly

again, and Mr. Mogan expressing himself as en-

tirely willing to dispose of his stock, with the ex-

ception of four shares, three of which he wishes to

retain and the other one share he had previously

disposed of, at the price for which he paid for the

same, $10.00 per share. The suggestion being made
that Bay Point purchase one-half, or 148 shares
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and that Willapa purchase one-half, or 148 shares,

at the above price, Mr. Gross made the following

motion on behalf of Willapa Oyster Farms, Inc.:

'^Mr. Gross: I make a motion that [316] Willapa

Oyster Farms, Inc., purchase from Mr. Mogan, 148

shares of Willapoint Oysters, Inc., at the price of

$10.00 a share.

^^ Seconded by I. L. Steinhaus. Question. It was

voted by Gross and Steinhaus that the purchase be

made as above, Mr. Mogan, the other member of

the board, not voting.

^^Prof. Kincaid made the following motion on

behalf of Bay Point Oyster Farms, Inc.

:

*'Prof. Kincaid: I make a motion that Bay Point

Oyster Farms, Inc., purchase 148 shares of Willa-

point Oysters, Inc., from Mr. Mogan at the price

which he paid for the same, $10.00 a share.

^^ Seconded by A. Lillie. Question. Voting for the

purchase of said stock by Bay Point Oyster Farms,

Inc., were Prof. Kincaid, A. Lillie, I. L. Steinhaus,

Mr. Staatz being absent and Mr. Mogan not voting.

''Tuna and Salmon Canning:

''This is a new matter coming before the Board.

Mr. Lillie reports that the [317] Albacor, the choice

member of the tuna family, seem to have been run-

ning off the northern coast of Oregon and the coast

of Washington for the past two seasons. California

canneries have been shipping tuna from the Colum-

bia River district, via truck, to their canneries in

California as the tuna runs seem to have moved

north from California. A number of tuna fishermen
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have expressed their wish to fish tuna for Willa-

point. That there are some 500 crab and other fish-

ing boats making Westport their home harbor, as

well as boats on Willapa Harbor. Have talked to

Schwabacher eliciting the information that tuna is

always good price and always in demand. Price

runs about $1.75 a doz. for 7-oz. tins. California

people are after this tuna business and we are in-

formed are building a cannery on Grays Harbor.

The Albacor run from 40/200 miles off shore. The

Company would not have to make any material

changes in the cannery for the handling of the tuna,

another retort, [318] change the runs for cans, rent

another sealing machine and some minor changes.
^^ Discussion.

*^Prof. Griffin made a motion that Mr. Lillie be

authorized to investigate all the possibilities of the

tuna.

''Seconded by Mr. Gross and unanimously passed

by the board.

''Prof. Kincaid told the meeting of pickled oys-

ters he had eaten and thought it would be well to

keep that in mind as it might prove a nice little side

line some time in the future.

"There being no further business the meeting was

adjourned." [319]
* * 4f

Q. Mrs. Steinhaus, do you know Mr. Verne

Hayes? A. Yes. [322]
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Q. What was his position with Willapoint Oys-

ters?

A. He was the production manager.

Q. What were his duties as production man-

ager?

A. To see to the operation of the cannery, the

beds, and production of the oysters.

* * *

Q. Did Mr. Hayes ever come into your office?

A. Frequently.

Q. Approximately how frequently?

A. Well, he would be there, I think, about half

of his time.

Q. During what period of time would that be?

Over what years?

A. From 1946—late 1946—to the beginning of

1950.

Q. Was he familiar with the affairs of the Com-

pany at that [323] time, do you know?

A. Yes.

Q. Do you know whether he examined any of

the records of the Company during that period?

A. Well, he looked over many of the books, yes.

Q. Did he keep generally in touch with the op-

eration of the Company?

A. I believe so. [324]

* * *

The Court : The Court is prepared to rule on the

question—the evidentiary question.

The Court believes that testimony is admissible
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to show the circumstances of conduct of the parties

in connection with the execution of the instruments,

namely, the affidavits

Mr. Hatch : Pardon me, sir. Is that the affidavit

in connection with the application?

The Court: That is Exhibit 13. I think it was

in connection with the affidavit executed by Inez

Steinhaus.

The Clerk: Exhibit 13 is abandoned application

for trade-mark.

The Court: I think that is it.

Mr. Beach: That is right, your Honor.

The Court: And, likewise, that parol evidence

may be introduced to show the circumstances under

which the minutes were entered, or to enlarge them

;

not to vary them necessarily.

Mr. Arnold: Before we pass it, your Honor, on

the application in the Patent Office for the trade-

mark, we will have the opportunity to argue that?

We don't want to interrupt the case now, but [326]

we later will have the opportunity of putting that

in in a brief? Under the circumstances here, that

would be immaterial.

The Court: Yes. I see no reason why that

shouldn't be.

The Court might say, one factor the Court con-

sidered seriously in this matter is that this matter

may be appealed, regardless of the outcome, and

that if the evidence is introduced it becomes a part

of the record, and, if it is held upon appeal to be
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immaterial, it would not require—may not require

—

further proceedings; whereas, if it is excluded and

then found to be in error, it may require further

proceedings.

So that is a factor that the Court is taking into

consideration, recognizing that the issue is not with-

out question. [327]

OSWALD W. WOLLENWEBER
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as fol-

lows :

The Clerk: What is your name?

The Witness: O. W. WoUenweber.

The Clerk : Spell it, please

The Witness: W-o-l-l-e-n-w-e-b-e-r (spelling).

Direct Examination

By Mr. Beach:

Q. Will you please state your full name ?

A. Oswald W. WoUenweber.

Q What is your business?

A. Public accountant.

Q. Do you have an office address?

A. 422 Bell Street Terminal.

Q. How long have you been an accountant?

A. Since 1918.

Q. Are you familiar with Bay Point Oyster

Farms, Willapa Oyster Farms, and Willapoint

Oysters, or any of them? A. Yes.



vs. Willapoiyit Oysters, Inc., etc, 337

(Testimony of Oswald W. Wollenweber.)

Q. In what capacity are you acquainted with

any of those corporations? [335]

A. I did the accounting for all three (3) cor-

porations.

Q. Over what period did you do that accounting?

Mr. Hatch: I can't hear you, Mr. Beach.

A. Well, I started in Bay Point in 1929, and

Willapa in 1930, and Willapoint in 1930.

Q. And for how long a period of time did you

do the accounting w^ork for those three (3) com-

panies? A. Up until August, 1950.

Q. Would that apply to all those three (3) com-

panies? A. Just Willapa and Willapoint.

Q. How long did you do the accoimt work for

—

pardon me, I didn't get the last answer, I believe.

A. I lost Willapa and Willapoint, retained Bay
Point.

The Court: When did you do that?

The Witness : In August, 1950.

Q. (By Mr. Beach) : Are you still the account-

ant for Bay Point Oyster Farms?

A. That is true.

Q. How did it happen that you started doing the

accounting work for Bay Point Oyster Farms be-

fore you started doing the accounting for the other

two (2) corporations; do you know?

A. Well, Bay Point was the first company or-

ganized and I had known Mrs. Steinhaus for a long

period of time and she was working for Mr. Mogan
and she called me in on the job. [336]



338 Bay Point Oyster Farms, etc.

(Testimony of Oswald W. Wollenweber.)

Mr. Beach: It might also expedite matters if

Counsel [343] would be willing to stipulate that any

of the pages in the Willapoint or Bay Point ac-

counts books could be admitted in evidence.

Mr. Hatch: Any pages properly identified, cer-

tainly.

The Court : It may be so done. [344]

* * ^

A. (Continuing) : I have the ledger sheet,

which is called Bay Point sales and expenses. The

entries are all dated twelve-thirty-one-thirty

(12/31/30).
* * 4f

Q. How does the Bay Point account happen to

be in the general ledger of Willapoint Oysters?

A. Well, this is a closing statement of Willa-

point on which they credit all sales made up to

December 31, 1930, to Bay Point and charge Bay

Point with all the expenses incurred by Willapoint

for that [348] period.

* * *

Q. You mentioned that Bay Point Oyster Farms

was charged with all the expenses of Willapoint

Oysters. Do you find a separate account of the

expenses of Willapoint Oysters %

A. Yes. There are separate—different—classifi-

cations which relate the transfer to this account,

you see?

Q. Is there any cumulative expense account of

Willapoint Oysters, such as a profit and loss, or
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financial, statement that would give a total of the

Willapoint expenses?

A. Well, Willapoint expenses are all charged to

this account and this account was credited with all

the sales.

In other words, Willapoint had no profit and loss

for that particular period.

Q. So that there is no original entry of Willa-

point Oysters expenses other than under this Bay
Point account ; is that right ?

A. Oh, yes. Willapoint—for instance, on a few

pages over [349] there is an account called claims,

and that total was $184.13, and that account was

transferred to Bay Point as an expense, and similar

all the way down the line.

The Court: I wonder if you would repeat that.

Would the witness repeat that ? Perhaps the witness

could bring the book to you and show you what he

has in mind.

(Witness points to item in exhibit.)

A. (Continuing) : You see what happened,

Willapoint paid this out.

The Court: Speak loud enough so that the Re-

porter can hear you.

Q. (By Mr. Beach) : When you say *^this,"

give it a name.

A. This is a ledger sheet marked ^^ claims." All

the items are charged to the account

The Court: An item under November 30, 1930?

The Witness : That is right. That was the total.
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Q. (By Mr. Beach) : Would you please read

that? A. $184.13, and that was

The Court: These items that you have refeil^ed

to, those are items of expense?

The Witness: Yes.

The Court: Expended by?

The Witness: Willapoint. [350]

The Court: Willapoint Oysters?

The Witness: That is right.

The Court : And the total which you referred to,

$184.13, charged to Bay Point?

The Witness: Yes. Charged to Bay Point here

(indicating). Well, Bay Point sales and expenses.

Mr. Beach : I will ask the witness to staple to the

second page to which he referred as ^^ claims" ac-

count, the slip. Plaintiff's Exhibit 24-2.

(Plaintiff's Exhibit Number 24-2 marked for

identification.) [351]

* * *

Mr. Beach: I will ask the witness to mark that

page, by stapling the slip on it. Plaintiff's Exhibit

24-4.

(Plaintiff's Exhibit Number 24-4 marked for

identification.)

Mr. Beach (Continuing) : And then I will ask

him to please look up the information to show what

that freight and handling refers to.

A. The first item, on journal page two (2), dated

November 30, 1930, with a charge to the freight ac-

count is $116.08, and a credit to Sound Pish Com-
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pany of the same amount, with a notation, ^* Freight

advanced by Sound Fish Company. '

'

Q. (By Mr. Beach) : Do you know what was

shipped to Sound Fish Company ?

A. Fresh oysters.

Mr. Hatch: Just a moment, if your Honor
please. I ask that the answer be stricken. I think

the wdtness should confine his testimony to the items

that appear in the books.

What he is attempting to do is vary, or add to the

books in saying what was shipped.

I may be in error but I think there is nothing in

the books that show what was shipped.

Am I correct in that, Mr. Wollenweber 1

The Witness : That is correct, not in that partic-

ular case. [354]

The Court: Do you know? Do you know what

it was? Do you have any independent knowledge?

The Witness : The only thing we were selling at

that time was fresh oysters, sir, and Sound Fish

is one of our big accounts.

The Court: With that explanation I think the

answer might stand.

Mr. Beach: I will ask the witness to attach to

the page to which he has just referred a slip. Plain-

tiff's Exhibit 23-5.

(Plaintiff's Exhibit Number 23-5 marked for

identification.) [355]

•3f * *

Mr. Beach: As the Court can appreciate, this

check of accoimts is taking considerable time.
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I would be glad to stipulate, if Counsel would

like that, on the expenses of operation and of pack-

ing and selling oysters in the year 1930 were entered

in the books of Willapoint Oysters and then

charged to the Bay Point Oyster account on page

24-1, to which the witness has referred.

Mr. Hatch: If Mr. WoUenweber will state that

to be the fact, we will so stipulate.

The Witness: I do.

Mr. Hatch : For what period ?

The Witness : From November 1, 1930, to twelve

thirty-one thirty (12/31/30).

Mr. Hatch : We will so stipulate. [358]

Q. (By Mr. Beach) : On the bottom of this

page, Plaintiff's Exhibit 24-1, Mr. WoUenweber,

there is an entry, ^^To Bay Point accoimt," $6,-

605.91 ; is that correct ? A. That is correct.

Q. Now, what was meant by that ? What do you

mean by that entry? I assume that you made it

yourself; is that right?

A. Yes. That was the net gain for that particu-

lar period which is transferred to Bay Point Oyster

Farms as a credit.

Q. Now, was that physically transferred? Was
there an entry made in some other account ?

A. Yes.

Q. Can you find that entry, please ?

A. Well, that would appear in Bay Point's

books as a credit to their profit and loss.

Q. Do you have those Bay Point books avail-

able? A. Yes.
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Q. Would you please procure them?

Mr. Beach: It is Counsel's understanding that

this same stipulation as to introduction and lack of

objection applies to Bay Point books as well?

Mr. Hatch: That is correct. I assume this wit-

ness kept Bay Point's books too, did he not?

The Witness: Yes. [359]

Q. (By Mr. Beach, continuing) : Would you

please locate the account to which you have refer-

ence?

A. I have before me account marked '4oss and

gain" for the year ending December 31, 1930, which

shows a net sales from Willapoint of $6,605.91.

Q. And that entry is the one which you posted

from the page marked Plaintiff ^s Exhibit 24-1; is

that right? A. Yes.

Q. Will you please mark the page to which you

have just referred as Plaintiff's Exhibit 25-1?

The Court: That book is?

Mr. Beach : Bay Point.

Mr. Hatch: Bay Point.

(Plaintiff's Exhibit Number 25-1 marked for

identification.)

Q. (By Mr. Beach) : Is that a Bay Point jour-

nal or Bay Point ledger, or what do you call it?

A. Bay Point ledger. [360]

^ -x- -jf

Q. Were all the expenses entered in Willapoint

Oysters' [364] books of original entry for Novem-

ber, 1930, posted to the Bay Point Oyster Farms'
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account in Plaintiff's Exhibit 24-1? A. Yes.

Q. Is that also true for November, 1930? For

December, 1930, I should say? A. Yes.

Q. Was the same practice of charging all the ex-

penses of Willapoint Oysters over to Bay Point

Oyster Farms carried further beyond December,

1930? A. It carried up to May 31, 1931.

Q. Where is that information shown in the

books ?

A. That is the same heading, ^^Bay Point Sales

and Expenses for the five (5) months ending May
31, 1931.''

Mr. Beach: I will ask the witness to attach to

the page to which he is referring a notation, Plain-

tiff's Exhibit 24-6.

(Plaintiff's Exhibit Number 24-6 marked for

identification.) [365]

* * *

Q. What was the eventual—let me revise that

question. What company, or companies, finally paid

the expenses to which you have referred during the

period of 1930?

A. Well, eventually it all wound up in the Bay

Point sales and expense account.

Q. Over what period did that practice continue ?

A. Well, to May 31, 1931.

Q. During that period was any expense of Wil-

lapoint Oysters ultimately charged to Willapa Oys-

ter Farms?

A. There are numerous entries in Willapa Oys-
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ter's account in Willapoint 's books. I would have to

trace down each one.

Mr. Beach: Well, I will ask Counsel if he will

stipulate that that is the case, or would you like to

have the witness verify each entry ?

Mr. Hatch : No. Can we go off the record ?

(Whereupon, discussion was had off the

record.)

Mr. Hatch: I am afraid I can not so stipulate,

Coimsel, because, apparently, the only way the wit-

ness—I want to be accommodating but, apparently,

the only way the witness—could segregate the items

that went into Bay Point's account is by going

through this account item by item.

Q. (By Mr. Beach) : Just to clarify the situa-

tion : The items to which I refer are expense items

which were originally entered in the books of Willa-

point Oysters. Now, were all those expense items

up to May 31, [368] 1930, eventually charged to Bay
Point?

Mr. Hatch: 1931.

Q. (By Mr. Beach): 1931, that should be.

Eventually charged to Bay Point Oyster Farms and

none to Willapa Oyster Farms ?

A. Well, to the best of my knowledge I think

that was true.

Mr. Beach : Now, will Counsel so stipulate, or do

you wish the witness to verify from the books?

The Court: These are expenses incurred by the

Willapoint Oysters corporation and entered in their

original books?
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Mr. Beach: That is correct, your Honor. Wil-

lapa Oyster Farms may have had expenses of its

own entered in its books but it is the expenses en-

tered in Willapoint Oysters' that we are concerned

with here.

Mr. Hatch: Without knowing all the details of

the items in that account I am afraid I am not in a

position to stipulate.

It may be that we can stipulate to this effect and

save time, if Mr. Wollenweber states this to be a

fact—the segregation of income and expense to

which we stipulated concerning the period up to

December 31, 1930, was continued to May 31, 1931,

at which time a change was made; is that correct?

The Witness : Yes, sir.

Mr. Hatch : I would stipulate to that if it would

assist Counsel.

Mr. Beach: I am not sure that that is clear.

The [369] two (2) points with which I am con-

cerned are

:

What company eventually was charged with the

expenses incurred by Willapoint Oysters up to May

31, 1931 ; and, what company got the credit for all

of the income of Willapoint Oysters up to May 31,

1931.

Those are the two (2) things we are here con-

cerned with.

Mr. Hatch: If I could talk with the witness a

moment maybe we could save a little time.

The Court : You may proceed.
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(Whereupon, discussion was had off the

record.)

Mr. Hatch: If your Honor please, I think we
can stipulate to this

:

Up to May 31, 1931, all expenses incurred by Wil-

lapoint were eventually charged to Bay Point, and
all income received by Willapoint was eventually

credited to Willapoint.

The Witness: Bay Point.

Mr. Hatch : To Bay Point. I think that is a cor-

rect statement of the situation, is it not, Mr. Wollen-

weber ?

The Witness : Yes.

Mr. Hatch : We will so stipulate.

Q. (By Mr. Beach) : Mr. Wollenweber, did

that situation continue after May 31, 1931 ?

A. With this change that the following year, the

fiscal year, [370] ending May 31, 1932, both com-

panies were treated the same, the same as Bay
Point was the first year.

Q. Now, was that treatment for the entire year

from May 31, 1931, to May 31, 1932 ? A. Yes.

The Court: You refer to both companies, Wil-

lapa and Bay Point ?

Mr. Hatch: The two (2) Farms companies?

The Witness : Yes.

Q. (By Mr. Beach) : During the fiscal year

from May 31, 1931, to May 31, 1932, what was the

amount of the expense charged to Bay Point Oyster

Farms which was incurred by Willapoint Oysters?
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A. Well, the ledger sheet shows a total charged

to the two (2) Farms companies of $40,665.95, of

which half of that would be Bay Point's.

Q. On what page

The Court : Did you finish ?

The Witness : Yes.

Q. (By Mr. Beach, continuing) : On what

page do you find the total expense $40,665.95?

A. The ledger sheet is headed ^^Bay Point-

Willapa sales and expenses from June 1, 1931, to

May 31, 1932."

Q. Is it identified as an exhibit? [371]

A. No.

Mr. Beach : Will you please attach to that page

this slip marked Plaintiff's Exhibit 24-8?

(Plaintiff's Exhibit Number 24-8 marked for

identification.)

Q. (By Mr. Beach) : Now, of that total ex-

pense do you find an entry in any of Bay Point

Oyster Farms' records as to what amount was

charged to that Company %

A. In this case it was a credit.

Q. I am talking about the charge of expense;

then I understand this forty thousand (40,000) was

an expense?

A. Yes, but you see on this sheet the net result

was transferred to the two (2) Farms companies.

Q. On that sheet then, what was the calculation ?

A. Bay Point received as a credit $3,404.27, and

Willapa exactly the same amount. [372]
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Mr. Hatch: It has been stipulated between

Counsel that the profits of the Defendant, Willa-

point, from its activities had been handled in the

following fashion:

Prior to May 31, 1931, in the manner in which

we have previously stipulated.

That in the fiscal year ending May 31, 1932, Wil-

lapoint ^s income and expenses was charged and

credited to Bay Point Oyster Farms and Willapa

Oyster Farms, and that a net result was a profit to

each of the Farms companies of $3,404.37.

That the distribution of the profit, illustrated by

Exhibit 24-9, in the fiscal year ending May 31, 1933,

shows Willapoint Oysters' income and expense was

charged and credited to Bay Point Oyster Farms

and Willapa Oyster Farms, and the net result was

a loss to each Farm company of $789.67.

The Court : That is the one in error on the inter-

rogatory '^

Mr. Hatch: Yes, and that is illustrated by Ex-

hibit 24-9 [375]

That in the fiscal year ending May 31, 1934, Wil-

lapoint Oysters' income and expense was charged

and credited to Bay Point Oyster Farms and Wil-

lapa Oyster Farms, with the result that each of the

Farms companies had a profit of $1,987.77.

It is further stipulated

:

That no dividends were paid prior to May 31,

1934.

That in the fiscal year ending May 31, 1935, the
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accounting system was changed somewhat and Wil-

lapoint Oysters purchased oysters from the two (2)

Farms companies, and others, sold them, and after

paying patronage dividends of $4,610.52 had a

profit of $2,714.00, which was transferred to surplus

and out of the surplus account there was a six per

cent (6%) dividend in a total amount of |2,700.00

paid.

Mr. Beach: At that point, your Honor, there

may be some question as to the interpretation of

*^ purchase" and I should like this witness to testify

further upon that point.

Mr. Hatch : Shall I complete stating the stipula-

tion? Then any questions can be taken up.

Mr. Beach : All right.

Mr. Hatch : That in the year, fiscal year, ending

May 31, 1936, operations were carried on as they

were in 1935. There was a patronage dividend of

$12,000.00 paid, and, after the payment of the $12,-

000.00 patronage dividend, Willapoint Oysters still

had a profit of $2,821, which was transferred to sur-

plus and out of the surplus account a six per cent

(6%) dividend, $2,700.00, was paid. [376]

That in the fiscal year ending May 31, 1937, oper-

ations were carried on as in the preceding year, ex-

cepting that no patronage dividends were paid.

There was a profit of $1,470.72. This profit was

transferred to surplus and no dividends were paid.

That in the fiscal year ending May 31, 1938, op-

erations were carried on as they were in 1936 and
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1937. There was a loss of $61.53, which was trans-

ferred to the surplus account in Willapoint Oysters.

No dividends paid.

That in the fiscal year ending May 31, 1939, op-

erations were carried on as they were, from a book-

keeping point of view, in the years, 1936, 7 and '8,

and the Company realized—by company I mean
Willapoint Oysters, Incorporated, realized—a profit

of $4,334.69, which was transferred to surplus and
no dividends were paid.

That in the fiscal year ending May 31, 1940, oper-

ations were carried on as in the last several im-

mediately preceding years and there was a profit of

$3,454.74 realized which was transferred to surplus

and out of which no dividends were paid.

For the year May 31, 1941, Mr. Wollenweber and

I still are unable to locate the records.

For the fiscal year ending May 31, 1932

The Court: 1932?

Mr. Hatch : 1942, it was handled as in 1940 and

several years preceding that. Willapoint received,

or made a profit of, $8,573.88, which was transferred

to surplus and no dividends were [377] paid.

That in the fiscal year ending May 31, 1944-1933—

operations were carried on, from a bookkeeping

point of view as in the immediately preceding year.

There was a profit of $2,563.94, which was trans-

ferred to surplus and no dividends paid.

The Court: When you refer to ^* operations were

carried on,'' you refer in every instance to

Mr. Hatch: Bookkeeping.
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The Court : Bookkeeping ?

Mr. Hatch: Yes, sir.

In the fiscal year ending May 31, 1944—in this

year the books reflected a situation as though each

of the Farms companies furnished one-half (%) of

the oysters, irrespective of the actual fact, and in

that year there was a loss of $4,903.05 sustained,

which was transferred to the surplus account on the

books and in this year, out of the surplus account, a

twelve per cent (12%) dividend of $5,400.00 was

paid.

In the year ending May 31, 1945, the books were

handled as they were in the year immediately pre-

ceding, to wit, the year ending May 31, 1944. A
profit was realized of $12,363.81, which was trans-

ferred to surplus, and, in this year, out of the sur-

plus account, there was a twenty per cent (20%)

dividend of $9,000.00 paid.

In the year ending May 31, 1946, operations from

a bookkeeping point of view were carried on as they

were in 1944 and 1945. A profit of $6,291.43 was

realized, and that was transferred to [378] surplus,

and, from the surplus account, a six per cent (6%)

dividend was paid in the total amount of $2,700.00.

Mr. Wollenweber and I checked the books to that

point. Counsel.

Counsel wants to make a statement.

Mr. Beach: If your Honor please, rather than

treat this as a stipulation, I should prefer to treat

it as a synopsis about which we may interrogate the

witness.
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I am not disputing the accuracy of the facts.

There are some statements as to language in here

which I think needs explanation, but I think it will

be much easier to carry on the interrogation on the

basis of this synopsis than from the books.

Is that agreeable?

Mr. Hatch: I have tried to be cooperative and
tried to stipulate. If I misspoke myself anywhere in

stating anything that I understood we were at-

tempting to stipulate to, I apologize, Counsel, and
my effort was an effort to save time. Apparently

the effort is wasted.

Mr. Beach: No, it is not. I think it will save

time.

To be specific

:

In May '31—May 31, 1935—the statement is that

the Defendant purchased oysters from the Farms
companies and others.

Now, the conditions of those oysters purchased

from the Farm companies is a matter of consider-

able moment, because I think the witness' testimony

will show it was not the same type of [379] purchase

as from third parties.

Mr. Hatch : We were talking about bookkeeping.

The Court: Yes. This stipulation relates to

bookkeeping entries, as I gathered it, and the pay-

ment of

Mr. Hatch (Interposing) : Dividends.

The Court (Continuing) : Profits, or al-

leged profits, or dividends, whatever you wish to

call them.
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The point you want to make is that sofar as the

language used, it doesn't apply to the nature of the

transaction as to purchase or

Mr. Beach: That is right.

Mr. Hatch: I was not making an attempt to

bind Counsel on a word.

Mr. Beach : All right. With that understanding,

and the figures given as the results, I would be will-

ing to agree to it. [380]

* * *

Mr. Hatch: Very well. It is further stipulated

that in the fiscal year ending May 31, 1947, book-

keeping operations were conducted as in the last

preceding year. There was a net loss to Willapoint

Oysters of $19,140.32, which net loss was transferred

to surplus and no dividends were paid.

That in the fiscal year ending May 31, 1948, book-

keeping [381] operations were conducted as in the

last preceding year. The Company realized a profit

of $284.30, which was transferred to surplus and

that from the surplus account a six per cent (6%)'

dividend, in the total amount of $2,700.00, was paid.

In the fiscal year ending May 31, 1949, bookkeep-

ing operations were conducted as in the last two (2)

or three (3) preceding years, and Willapoint real-

ized a profit of $3,165.95, which profit was trans-

ferred to surplus and from the surplus account a

six per cent (6%) dividend, in the total amount of

$2,700.00 was paid.

That in the fiscal year ending May 31, 1950, op-
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erations—bookkeeping operations—were conducted

as in the last three (3) or four (4) preceding years,

and Willapoint Oysters realized a profit of $2,892.16.

This profit was transferred to the surplus account

and from the surplus account a six per cent (6%)
dividend of $2,700.00 was paid.

Q. (By Mr. Beach) : Mr. Wollenweber, refer-

ring you to the page in the Willapoint Ledger

marked Plaintiff's Exhibit 24-8, I see a notation

there ''sales fresh $32,856.86." Do you know what

that entry represents?

A. Sale of fresh oysters.

Q. Is there a similar entry for the year ending

31—May, 1931? A. Yes.

Q. Is there any earlier entry than that?

A. There is one in December 31, 1930. [382]

Q. On what exhibit does that appear?

A. On 24-1.

Q. Were you familiar with the fresh oysters

sold at that time? A. Yes.

Q. Do you know in what manner they were

packaged for sale? A. In cans.

Q. Could you recognize a can that was used at

that time ? A. I think I could.

Q. Do you know what the can had on it, if any-

thing? A. It had Willapoint on it.

The Clerk: Plaintiff's Exhibit Number 27

marked for identification.

(Plaintiff's Exhibit Number 27 marked for

identification.)



356 Bay Point Oyster Farms, etc.

(Testimony of Oswald W. WoUenweber.)

Q. (By Mr. Beach) : Showing the witness the

article marked Plaintiff's Exhibit 27, I will ask him
if he can identify that.

A. Yes; I remember that label. [383]

* * *

Q. Are you familiar with that particular can,

lithographed type of can, having been used by Bay
Point Oyster? A. Oh, yes.

Q. Do you know about what period it was used?

A. 1930; in the latter part of 1930 and 1931.

Q. Was it that type of can in which these fresh

oysters were sold % A. That is correct.

Q. That you testified about, corresponding to the

entry in [384] the Willapoint journal, at Plaintiff's

Exhibit page—or page^—or Plaintiff's Exhibit 24?

A. 8.

Q. Excuse me. Willapoint ledger, page, refer-

ring to the 1930 account that you mentioned? On
what page does that appear ? A. 24-1.

Q. Do you find an oyster entry there?

A. Yes.

Q. Will you please read it? A. $13,889.24.

Mr. Beach: I offer in evidence lithographed

piece of tin, Plaintiff's Exhibit 27.

Mr. Hatch : I would like to ask the witness a few

questions concerning the exhibit.

The Court : You may.

Cross-Examination

By Mr. Hatch:

Q. Mr. WoUenweber, do you know where this

came from? A. American Can.
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Q. Plaintiff's Exhibit 27 ?

A. We ordered lithographed cans from Ameri-

can Can. [385]
* * ^

Q. Handing you Defendant's Exhibit A-2, for

identification, I will ask you to examine that can

carefully, and compare the label thereon with Plain-

tiff's Exhibit 27.

A. There is a change in the coloring and the

second can has different matter in the panels.

Q. By the second can you are referring to which

exhibit? A. Exhibit A-2.

Q. Now, are you certain which can you used dur-

ing the latter part of 1930 ?

A. That I couldn't say.

Q. Are you certain, Mr. Wollenweber, that the

—I will withdraw that question.

Mr. Hatch: Just a moment, if your Honor

please.

(Whereupon, Mr. Hatch conferred with other

Defense Counsel.)

Mr. Hatch : If your Honor please, at this time I

W'ill object to the introduction of Plaintiff's Exhibit

27 on the grounds it is immaterial. If the witness,

who has obviously been attempting to tell [387] us

exactly what he knows, can not identify Plaintiff's

Exhibit 27 as a can that was used, the exhibit would

be entirely immaterial.

The Court: The Court will ask the Eeporter to

read the last question asked by Mr. Hatch.
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(Whereupon, material appearing on lines 15

and 16, page 387, read by Eeporter.)

Mr. Hatch: And on the further ground that it

would be incompetent.

Mr. Beach: I was going to ask the witness

whether he can state whether or not either or both

of the cans represented by Plaintiff's Exhibit 27

and Defendant's Exhibit A-2, for identification,

were used.

The Court: You are referring to both of them?

Mr. Beach : Yes, sir. That is irrespective of the

date, to which Counsel's last question related.

The Witness: Whether both cans were used?

Mr. Hatch : Either or both.

The Witness: Well, I am certain this can was

used first during the early part. I should think

American Can's record would show which was or-

dered first.

Mr. Beach : Let the record show the witness re-

ferred to Plaintiff's Exhibit 27 by ^^this."

Mr. Hatch: We are asking you of your own

knowledge, now, Mr. WoUenweber.

The Witness: Of my own knowledge, this was

the first [388] can put out by the company. Now,

when the other label was placed in production, I

wouldn't know.

Mr. Beach : On that basis, your Honor, I renew

the offer in evidence of Plaintiff's Exhibit 27.

Mr. Hatch: And I renew the objection, your

Honor.
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The Court: As to the first can used, I think it

may be good for that purpose.

Mr. Beach: And also for the fact that it was
used.

The Witness : That it was used.

Mr. Hartson: He didn't say that.

Mr. Hatch: I don't like Counsel's practice of

putting words into the witness' mouth that the wit-

ness did not say, and I hesitate before I make those

remarks.

Mr. Beach: I ask the Reporter to read the last

question.

The Court : Read the question.

(Whereupon, material appearing on line 8,

page 389, read by Reporter.)

The Court: The Court will ask the witness, re-

ferring to Exhibit 27, do you know whether that

type of can was used?

The Witness: I am certain this can was used

first.

The Court: It may be admitted.

(Plaintiff's Exhibit Number 27 admitted in

evidence.) [389]

Direct Examination

(Continued)

By Mr. Beach:

Q. You mentioned American Can Company rec-

ords, Mr. Wollenweber. Can you find any entry in
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the books regarding payments to American Can

Company for cans, or for lithographed cans?

A. Which book are you referring to?

Q. Any books which yon have available, or that

yon know of, of the Bay Point Oyster Farms or

Willapa Oyster Farms or Willapoint Oysters?

A. On journal page 11, Bay Point Oyster

books

Mr. Hatch : Now excuse me a moment. Will you

state to what book you are referring?

The Witness : I was just going to.

A. (Continuing) : On journal 11, Bay Point

Oyster Farms' journal, page 11, for an October,

blank date, American Can Company was paid

eleven hundred dollars ($1100.00) by Bay Point.

That is the first entry on cans.

Mr. Hartson: Does it say ''cans" or just ''Amer-

ican Can"?

Mr. Hatch : Again, please

The Witness : It just says "American Can."

Mr. Hatch : Could I have the date again, please ?

The Witness : I said October, blank date.

Mr. Beach: I will ask the witness to attach to

the page to which he has just referred the notation

Plaintiff's Exhibit 26-2. [390]

(Plaintiff's Exhibit Number 26-2 marked for

identification.)

Q. (By Mr. Beach) : Is that the original entry

of that payment? A. Yes.

Q. Do you know of any bills or other evidence
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of indebtedness that would have corresponded to

that payment ? A. You mean the original bill ?

Q. Yes.

A. I doubt if that is in the files any more.

Q. Do you find any other entries of payments to

American Can Company?
The Court: Referring to a specific date, Mr.

Beach, or period of time?

Mr. Beach: I am sure they would all be early

dates, your Honor, but we can confine it to the years

1930 and 1931.

Q. (By Mr. Beach, continuing) : This was in

1930, October, 1930, your previous statement?

A. Yes, sir.

I have journal, page number one, Bay Point

Oyster Farms, a check drawn on November 10th to

American Can for $350.00.

Q. November 10th of what year? A. 1930.

Q. Does that indicate what the payment was

for? [391]

A. No, it doesn't. It is charged to Willapoint.

Q. Is that page identified as an exhibit number?

A. Yes.

Q. What number? A. Exhibit 26-1.

Q. Do you find any other entries of payments to

American Can Company in 1930 or 1931 ?

A. That is all.

Q. Do you find any in 1931? A. No, sir.

Mr. Beach: At this time, your Honor, we have

some records, photostatic copies of records purport-

ing to be records of American Can Company.
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Copies have been furnished to Connsel for De-

fendant, for study, and I might ask at this time

whether Counsel would stipulate that these photo-

static copies are copies of American Can Company
records, so that they need not be further identified.

Mr. Hatch : We will stipulate that the photostats

furnished are photostats of records of American

Can Company, yes, your Honor.

The Clerk: Plaintiff's Exhibit Number 28

marked for identification.

(Plaintiff's Exhibit Number 28 marked for

identification.) [392]

Q. (By Mr. Beach) : Now, Mr. WoUenweber,

referring to the 1931 ledger sheet, that is. May, 1931,

I note the entry—and this is Plaintiff's Exhibit 24-6

—^ ^Steamed Oys. Ex." with an initial. Is that ^^L"?

A. That is for ^ledger."

Q. And the amount $346.58. Can you find to

what that entry refers ?

A. I have the journal page headed *^ Steamed

Oysters" for Willapoint Oysters, Incorporated.

Q. That is a journal account?

A. That is a ledger account. [393]

* * -x-

A. (Continuing) : Part of the expense in this

particular ledger sheet was pertaining to a dividend,

sort of an oyster dividend, to the stockholders of the

two Farms companies. [397]
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Q. (By Mr. Beach) : Mr. Wollenweber, do you

know what company first canned steamed oysters,

the Bay Point Oyster Farms, Willapoint Oysters,

or Willapa Oyster Farms, or who canned oysters

for them, steamed canned oysters?

A. My recollection is that the first one was Sun-

set Packing Company in Willapa Harbor.

Q. Do you know of any records of that fact?

The Court : Sunset is not one of these companies,

of course.

The Witness : No ; an independant

Mr. Hatch: That is just another one to add to

the confusion, your Honor.

The Court: What purpose is that, [399] Mr.

Beach?

Mr. Beach: As I say, the Defendant has con-

tended that Willapoint Oysters was the first one to

sell or can.

The Court: Of any company you mean?

Mr. Beach: Of these related companies. The

Sunset, as the books will show, is the one who canned

steamed oysters for one of these companies. [400]

•K- « «-

Q. Do you find an entry, Mr. Wollenweber?

A. On May 31, 1931, I find an entry here charg-

ing steamed oysters with $1,127 and crediting Sun-

set Packing Company with the same amount. And,

right above it I see

The Court : What book is that ?

The Witness: Willapoint journal, page 18.
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A. (Continuing) : and right above that I

find steamed oysters charged with $3,381 and Pacific

State Bank credited with the [402] same amount,

the same number of cases at three dollars ($3.00)

per case.

Q. (By Mr. Beach) : Can you find out whether

or not that entry was charged back to Bay Point

Oyster Farms ; or that expense ?

The Court: What date was that?

Mr. Beach: May 31, 1931.

The Court : All expenses were charged back then.

Mr. Beach : It was my understanding it was, but

on this particular item I would like verification,

unless Counsel will stipulate.

The Court: We have a stipulation here that all

expenses

Mr. Hatch: We might as well stipulate. [403]

* ^ *

Q. Showing the witness the document, Plain-

tiff's Exhibit 29, I will ask the witness whether he

can identify that document?

A. This is a condensed balance sheet of Willa-

point Oysters, Incorporated, as of May 31, 1933.

Mr. Hatch: You can verify it of your own

knowledge, Mr. WoUenweber?

The Witness : I am certain I made that up.

Mr. Beach: And we will offer that in evidence

as Plaintiff's Exhibit 29.

Mr. Hatch: No objection.

(Plaintiff's Exhibit Number 29 admitted in

evidence. [406]
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Mr. Hatch: If your Honor please, I think we
may save a little time in connection with this item

and stipulate that the $120.00 labeled ''copyright"

on the financial statement represents the sums paid

to James E. SproU for his services in obtaining the

trade-mark "Willapoint" in connection with the

abandoned application of the two (2) Farms com-

panies and in connection with the granted trade-

mark on the application of Willapoint Oysters, In-

corporated.

And, in addition thereto, contains an item of $20.00

paid to H. B. Wilson Company in connection with

the trade-mark "Willapoint."

Mr. Beach: That is agreeable. I think dates

should be given, however.

Mr. Hatch: That on November 30, 1930, Mr.

SproU received $50.00 from Willapa Farms; that

on March 4, 1931, H. B. Wilson Company received

$20.00 ; and January 17, 1933, James SproU received

$50.00, the latter two (2) payments both having

been made by Willapoint.

Is that correct. Counsel?

Mr. Beach: That is correct.

Mr. Hatch: And may we further stipulate that

the November 30, 1930, $50.00 payment, that was

originally paid by Willapa Farms Company was

later charged to Willapoint Oysters ?

Mr. Beach : That is correct. [407]
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Q. Showing you the label, Plaintiff's Exhibit 30,

Mr. WoUenweber, can you identify that?

Mr. Beach: Or would Counsel care to stipulate

regarding it ? [408]

A. That has been used for Willapoint steamed

oysters.

* * *

(Plaintiff's Exhibit Number 30 admitted in

evidence.) [409]

Q. (By Mr. Beach) : Mr. WoUenweber, in these

summaries of the operations, as reflected by the

books which have been made a subject of this stipu-

lation, in 1935 it was stated in that year Defendant

purchased oysters from the Farms companies and

others. Was there a change in 1935 in the way the

books were handled over the way they were handled

in previous years?

A. In former years, prior to that time, there was

no oyster cost to Willapoint for the oysters pur-

chased. In other words, the entire net was turned

over to the two (2) companies who in turn charged

their oysters with expenses against that account.

In 1935 Willapoint was charged with oysters

from the two (2) Farms companies.

Q. Willapoint was charged with

A. From the two (2) companies; delivered from

the two (2) Farms companies.

Q. Did Willapoint Oysters pay to the two (2)

Farms companies the going market price for oys-

ters? A. WeU, that was usually

Mr. Hatch: Just a moment, if your Honor
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please. I must suggest that no proper foundation

was laid for this question. It is purely a conclusion.

Q. (By Mr. Beach) : Well, I will ask whether

Willapoint Oysters paid Bay Point Oyster Farms
and Willapa Oyster Farms for the oysters? [410]

The Court: In 1935?

Mr. Beach: 1935, your Honor.

Mr. Hatch : Will the Reporter read the question?

(Whereupon, material appearing on lines 24

and 25, page 410, read by Reporter.)

Mr. Hatch: You can answer that ''yes" or

*'no," if you will, please. A. Yes.

Q. (By Mr. Beach) : All right. Did Willapoint

Oysters pay Bay Point Oyster Farms and Willapa

Oyster Farms the going market price ?

Mr. Hatch: Now just a moment. I object to

that question on the ground that no proper founda-

tion has been laid for the question because there is

no showing that the witness is familiar with the

going market price of oysters at that time, and that

would be purely a conclusion on the part of the

witness.

The Court: Objection sustained.

Q. (By Mr. Beach) : Mr. Wollenweber, you

testified that Bay Point Oyster Farms and Willapa

Oyster Farms were paid for their oysters. How was

the price paid determined?

A. Well, at the end of each year I would make

up a profit and loss statement without any cost of

oysters from the two (2) companies. We would take
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that figure and determine what price to pay to the

Farms companies. [411]

The Court: You are speaking now of what year

or years ?

The Witness : After 1935.

Q. (By Mr. Beach) : Who made the calcula-

tions as to the payment that should be made ?

A. I did.

Q. On what basis did you make that calculation ?

A. Well, we tried to leave into Willapoint's sur-

plus account enough money to pay a nominal divi-

dend of six per cent (6%) on the capital stock and

the balance we would throw into the two (2) Farms

companies.

Mr. Hatch: May that answer be repeated, Mr.

Wollenweber, I didn't hear.

(Whereupon, material appearing on lines 9

through 12, page 412, read by Reporter.)

Mr. Hatch: May I ask that that be stricken as

a conclusion of the witness?

Mr. Beach : If your Honor please

The Court: Objection overruled. Motion denied.

Q. (By Mr. Beach) : Now, in 1936, the sum-

mary statement says after paying a patronage divi-

dend of twelve thousand dollars ($12,000.00) * * * Do

you know what was meant by a ^'patronage divi-

dend"? A. Well, at that time [412]

The Court : Just a minute. He is asking if you

know.

The Witness : Yes.



vs. Willapoint Oysters, Inc., etc. 369

(Testimony of Oswald W. Wollenweber.)

Q. (By Mr. Beach) : Do you know whose idea

payment of a patronage dividend was ?

A. Mine.

Mr. Hatch: Object to that as irrelevant and im-

material.

The Court: Sustained.

Mr. Beach: If your Honor please, I think that

first-hand information of this witness is material and
that was a background question for further testi-

mony.

The Court: The question was: Whose idea was
it?

Mr. Beach: Yes, your Honor.

Mr. Hartson: What difference does it make?
Mr. Hatch : The company paid it.

The Court: I don't know that that is material.

Q. (By Mr. Beach) : What was the purpose of

the patronage dividend, Mr. Wollenweber?

A. Well, we were—that is, I was—at that time

attempting to make Willapoint a cooperative corpo-

ration for the tax—for the treasury department.

The Court: With the what?

The Witness : Treasury department. [413]

Q. (By Mr. Beach) : What was the purpose of

making it a cooperative corporation?

A. Well, in that way we could put profit into

the Farms companies without being taxed as an ad-

ditional dividend.

Q. Without who being taxed as an additional

dividend? A. The two (2) Farms companies.

Q. Was that plan successful ?
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A. Well, the Government allowed it for the two

(2) years it was made, but they refused to allow

Mr. Hatch: Just a moment, if your Honor

please. I think the witness is—in other words, if

the Government allowed something, why, the wit-

ness should not be allowed to relate. Maybe I am
ahead of myself.

(To Witness) : Do you have a copy of the exam-

ination audit?

The Witness : Not now, no.

Mr. Hatch : One was furnished to you, however ?

The Witness : It was furnished to Bay Point at

the time.

Mr. Hatch: Very well. I object on the grounds

of not the best evidence.

The Court : Is it available ?

The Witness: I wouldn't know whether it is in

Bay Point's records now or not. [414]

Mr. Beach: I submit that the result is reflected

in the books of Bay Point and we could probably

dig out the tax result on that.

The Court: The Court will allow the answer to

stand. Material.

Mr. Beach: Did I understand your Honor to

sustain the objection?

The Court: No. Let the answer stand.

Q. (By Mr. Beach) : Did you complete your

answer, Mr. WoUenweber? A. I believe so.

Mr. Beach: I believe not. Will the Reporter

please read it ?

The Court: He said it was allowed. The objec-
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tion was to the answer wherein he said it was

allowed.

Q. (By Mr. Beach) : I believe you said it was

allowed for two (2) years? A. That is right.

Q. Which years w^ere those?

A. I think, if my memory is right, 1935 and '36.

Q. Was the payment of a patronage dividend

then discontinued? A. Yes.

Q. What was the arrangement after that for

payment for oysters received by Willapoint Oysters

from Bay Point Oyster Farms and [415] Willapa

Oyster Farms?

Mr. Hatch: Just a moment. The presupposes

there was an arrangement. I object on the

grounds

Mr. Beach : We would be glad to ask preliminary

questions. We are trying to speed this up, your

Honor.

Q. (By Mr. Beach) : Following those years in

which a patronage dividend was paid, were oysters

purchased by Willapoint from Bay Point Oyster

Farms and Willapa Oyster Farms? A. Yes.

Q. Upon what basis were payment—Were pay-

ments made by Willapoint Oysters to Bay Point

Oyster Farms and Willapa Oyster Farms for those

oysters ?

Mr. Hatch : You can answer that * ^yes '

' or * *no,

"

please.

Q. (By Mr. Beach, continuing) : Were pay-

ments made ? A. Eventually, yes.
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Q. How was the amount of such payment deter-

mined, Mr. WoUenweber?
Mr. Hatch: I object to that on the grounds it is

irrelevant and immaterial.

The Court: Objection overruled.

A. Well, as I stated before, we would take a

trial balance of profit and loss statement and with-

out any charge for oysters from the two [416] (2)

Farms corporations, Bay Point and Willapa, and

then I would determine about the amount I could

put into the two (2) Farms companies as profit and

I would consult with Mr. Lillie and we would deter-

mine the exact amount per case.

Q. (By Mr. Beach) : So that was the same basis

for determining the price prior to payment of pa-

tronage dividends, is that right?

A. That is right.

Q. When was the price determined in this

fashion ?

A. Usually at the end of the fiscal year.

Q. What was that date each year?

A. May 31st.

Q. And in what period of years was that prac-

tice followed?

A. Up to the time I left the employ of Willa-

point.

Q. When was that? A. August, 1950.

Mr. Hatch: I can't hear you, Mr. WoUenweber.

The Witness: I am sorry.

The Court: The practice was continued until he

left the Company in August, 1950. [417]



vs, Willapoint Oysters, Inc., etc. 373

(Testimony of Oswald W. Wollenweber.)

* * *

Q. And from 1946, December, on; where was

your office? A. 42 Bell Street Terminal.

Q. How long after December, 1946, was your

office there, or was your office with the companies,

I should say?

A. Well, until August, 1950, but I am still in the

same location.

Q. During that period of time did Mr. Hayes

come into the [419] Bell Street offices, or the com-

pany office? A. Yes.

Q. Do you know about how frequently ?

A. Well, it is rather hard to say. I would say

probably two (2) days out of the week.

Mr. Beach: That is all.

Mr. Hatch: May I see that financial statement?

(Exhibit handed to Mr. Hatch by the Clerk.)

Cross-Examination

By Mr. Hatch

:

Q. Calling your attention to Plaintiff ^s Exhibit

29, particularly the item on there marked ^^copy-

right."

From about the date of that financial statement,

May 31, 1933, on up to and including the time you

finished your association with Willapoint Oysters,

the item $120.00 has always been carried on the bal-

ance sheet of Willapoint Oysters as an assets, has

it not? A. That is correct.



374 Bay Point Oyster Farms, etc.

(Testimony of Oswald W. Wollenweber.)

Q. And in reality that item represents the cost

of obtaining the trade-mark ^^Willapoint"?

A. I presume so. [420]

Q. Mr. Wollenweber, have you ever seen Exhibit

A-1 previous to this time?

A. Not to my recollection.

Q. From time to time did Willapoint Oysters,

Incorporated, furnish copies of its financial state-

ments to Dun and Bradstreet ? A. Yes.

Q. From time to time did Willapoint Oysters,

Incorporated, borrow money? A. Yes.

Q. And in connection with the borrowing of

funds did they furnish copies of their financial

statements to Peoples National Bank?

A. Yes, they did.

Q. And you prepared most of the financial state-

ments that were furnished to the bank, did you not ?

A. Well, Mr. Zener did the auditing from about

1935 on, to my recollection. [422]

Q. And he would make an audit of the books

once a year? A. That is right.

Q. Now, you have been with these three (3) cor-

porations at all times since Willapoint Oysters was

incorporated, have you not? A. Yes.

Q. When Willapoint Oysters would borrow

money from banking institutions, would they occa-

sionally hypothecate the oysters on hand as security

for loans? A. Yes.

Q. After the incorporation of Willapoint, were
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not all sales of oysters sold under this Willapoint

label? A. No.

Q. With the exception of oysters called ''cuts"

and fresh oysters that were sometimes sold without

any labels? A. That is right.

Q. But all canned, cooked, or fresh oysters sub-

sequent to the incorporation of Willapoint, were

always sold by Willapoint under the Willapoint

label except for ''cuts" and "diced" oysters?

A. Yes.

Q. And for those two (2) types of oysters they

used a label called "Willapa" and a label called

"Bay Point," did they not?

A. That is correct.

Q. And when I refer to the Willapoint label, I

meant to include use of the trade-mark "Willa-

point"? A. Yes. [423]

Q. And all of the sales of oysters by the com-

pany—any of the companies—subsequent to the in-

corporation of Willapoint are reflected on the books

of Willapoint Oysters, are they not ? A. Yes.

Q. After the incorporation of Willapoint, the

Farms companies abandoned any and all sales ac-

tivities, did they not? A. That is right.

Q. And they confined their operations largely to

growing of oysters on the beds?

A. That is right.

Q. And Willapoint Oysters, Incorporated, would

obtain the oysters from the two (2) Farms com-

panies? A. Yes.
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Q. Willapoint Oysters would bear the cost of

harvesting the oysters? A. Yes.

Q. Willapoint Oysters would bear the cost of

processing the oysters? A. Yes.

Q. And it would likewise bear the cost of putting

them in cans? A. Yes.

Q. Now, Mr. WoUenweber, from the time Willa-

point Oysters was incorporated, very shortly after

Willapoint Oysters was incorporated, did it not

adopt the practice of purchasing fresh oysters [424]

from other than tho two (2) Farms companies?

A. I think the first purchases—well, I couldn't

say just exactly when the first purchase was but

they did buy oysters outside the Farms companies.

Q. Could you look at the first purchase account

of oysters by Willapoint and see if you could locate

that account?

A. (Looking at records) : I am looking at jour-

nal, page 38, Willapoint Oyster Farms, Incor-

porated (Willapoint Oysters, Incorporated), book,

a journal entry showing oysters purchased,

$2,037.20, from R. A. Naismith.

Mr. Arnold: The date?

The Witness: December, '31.

Q. (By Mr. Hatch) : And subsequent to De-

cember, '31, and from then on, during the rest of

the period of time you were associated with Willa-

point Oysters, they continued the practice of from

time to time buying fresh oysters from other than

the two (2) Farms companies, did they not?

A. Yes.
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Q. Now, Mr. Naismith was not a shareholder in

Willapoint Oysters, Inc., was he? A. No.

Q. Now^, at various times they bought vast quan-

tities of fresh oysters from many different indi-

viduals, did they not? Did not Willapoint Oysters

do that? [425]

A. Well, I don't know whether it would be vast

quantities, but they did purchase other oysters.

Q. Do you have any idea how the purchases

from outside sources compared with the purchases

from the two (2) Farms companies?

A. I think the majority of years the companies

were paid more than the outside purchases. [426]

* * *

Q. Now, Mr. Wollenweber, were you aware of

the fact that there was a contract between Willa-

point and the Farms companies to the effect that

Willapoint would operate without profit to itself for

the year ending 1933?

A. Yes, there was a contract in effect. I think it

covered 1933 and '34.

Q. There were two (2) separate contracts?

A. There were. [430]

* * *

Q. Was not the determination of the price paid

to the Farms companies for oysters largely gov-

erned by income tax considerations?

A. Well, to some extent, yes.

Q. And you were making an effort to minimize
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the tax liability of all three (3) of the corporations,

were you not? A. Yes.

Q. You did prepare the income tax returns for

these corporations from the time you were associ-

ated with the company up until 1950?

A. That is correct.

Q. And on each income tax return filed you ap-

pended thereto a financial statement for the re-

spective company? A. Yes.

Q. Now, Mr. Wollenweber, we talked about pa-

tronage, didn't we, yesterday?

Is it not a fact that the patronage dividends that

were paid in the fiscal year ending August 31 (May

31), 1935, were paid to Willapa Farms, Bay Point

Oyster Farms, Mrs. Ely and Mr. Mogan?

A. That is right.

Q. In other words, the patronage dividend was

paid to all of the shareholders in Willapoint Oysters

who sold oysters to the corporation?

A. That is right.

Q. And the same procedure was followed for the

year ending [431] May 31, 1936 ? A. Yes.

Q. Calling your attention to Exhibit A, attached

to the Answers of the Defendant, Willapoint Oys-

ters, to interrogatories that were filed on September

28th, which purports to be a list of the dividends

paid by Willapoint Oysters from the time of its

inception up through 1950.

Will you look that list over, please?

A. Yes.

Q. Does the list appear to be accurate?
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A. To the best of my memory it is.

Q. And you would say, in your opinion, it is

an accurate representation of the dividends paid?

A. That is right.

Q. Now, Mr. Wollenweber, it therefore appears,

does it not, that since incorporation Willapoint has

paid out in excess of forty-seven thousand dollars

($47,000.00) in dividends?

A. Well, I see here a heading, machine tape,

$47,210.52, including patronage dividends.

Q. And would you care to check that against

the dividends paid to Willapoint to see if it is cor-

rect? A. It seems correct, sir.

Q. In other words, Willapoint paid out

$47,210.52 in dividends?

A. Including the patronage dividend. [432]

Q. Including the patronage dividend, yes, Mr.

Wollenweber. And, of those dividends so paid you

will find the tape on the other side indicates the

amount that was paid to Bay Point Oyster Farms.

Will you check that and tell us whether or not

the correct total paid to Bay Point Oyster Farms,

including patronage dividends, by Willapoint was

not $18,902.22 ? A. It appears correct, sir.

Q. Thank you very much. One thing further in

connection with the income tax returns:

Are those returns—put it this way: You have

been unable to locate the income tax returns of

Willapoint? A. Willapoint?

Q. Yes. A. No, I haven't.
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Q. You haven't been able to find them, have

you ? A. No.

Q. Have you been able to locate the income tax

returns of the Farms companies'?

A. No, I haven't. They were all turned over

when they moved, I am sure.

Q. And you do not know where the income tax

returns are at the present time?

A. No, I do not. [433]

* * 4f

Q. In the income tax returns from the Farms

companies you included the dividends as income,

did you not ? A. Yes.

Q. And you also included in a schedule of the

profits the price paid for oysters?

A. To the companies?

Q. To the two (2) companies.

A. Yes. [434]

Q. By Willapoint?

The Court: In what report is that, Willapa or

Willapoint?

Mr. Hatch: I am talking about Willapoint; no,

about the two (2) Farms companies, if your Honor

please.

Q. (By Mr. Hatch) : Calling your attention to

Exhibit 30, Mr. WoUenweber, will you examine

that, please? A. Yes.

Q. Now, Mr. WoUenweber, have you ever seen

a label like Exhibit 30, or similar to Exhibit 30 in

any regard, used on cooked steamed oysters that



vs. Willapoint Oysters, Inc., etc. 381

(Testimony of Oswald W. WoUenweber.)

had other than Willapoint Oysters as the name of

the company responsible for the sale of the goods

on it? A. Not to my knowledge.

Q. Have you ever seen any label in connection

with the sale of any cooked, or steamed, oysters

previous to 1950 with the trade-mark ^^Willapoint"

or the designation ^* Willapa" as a brand for oysters

on it with other than Willapoint Oysters as the

distributors for the oysters?

A. You are speaking now of steamed oysters?

Q. Yes. A. Not to my knowledge.

Q. Now, Mr. WoUenweber, '^Willapa'' was used

by Willapoint, wasn't it, as a market for what they

call ^^ oyster cuts''? A. Yes. [435]

Q. And on some oyster cuts they likewise used

the designation ^^Bay Point," did they not?

A. Yes, that is right.

* * *

Q. Did you ever have any conversation with

Mr. Mogan concerning the trade-mark ^^Willa-

point"? A. Yes.

Q. Do you recall when the first of those conver-

sations were?

A. Well, that is rather hard to do, but I imagine

it was in 1930.

Q. And at that time Mr. Mogan told you, did

he not, that the name ^^ Willapoint" had become the

subject of a trade-mark? A. Yes.

Q. And you knew in your dealings as an auditor

and accountant for the Company that Willapoint

Oysters had a registered trade-mark from that time
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on as long as you continued to be associated with the

Company, did you not?

Mr. Beach: I object to the question. There are

two (2) registrations to which reference has been

made in the testimony. It [436] is ambiguous.

Mr. Hatch: As to two (2) registrations, I beg

to differ. There w^as one (1) registration and one

(1) attempt.

Mr. Beach: There are still two (2) registrations

—^Washington State and United States Patent

Office.

Mr. Hatch: I will confine my question to the

United States Patent Office.

Mr. Beach : Will you repeat the question, please ?

Mr. Hatch : Will you read it, please ?

(Whereupon, material appearing on lines 20

through 23, page 436, read by Reporter.)

Mr. Hatch: Now I will rephrase the question.

Q. (By Mr. Hatch) : Mr. WoUenweber, in your

dealings as auditor and bookkeeper and accountant

for Willapoint Oysters, Incorporated, were you not

familiar with the fact that at all times subsequent

to July 11, 1933, Willapoint Oysters, Incorporated,

was the registered owner of the trade-mark ''Willa-

point'' and that registration had been granted by

the United States Patent Office?

Mr. Beach: I object to that, your Honor. This

witness was asked whether he recalled ever having

seen the certificate of registration. Defendant's Ex-

hibit A-1, and it is my recollection he testified he

did not and, therefore, any testimony the witness
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would give would be merely hearsay on this point.

Mr. Hatch: It is cross-examination, your [437]

Honor.

The Court: I feel he may answer, if he knows.

A. Through conversation with Mr. Mogan I

knew the registration was made.

Mr. Beach : Then I object to that and move that

the answer be stricken as hearsay.

The Court : Well, it may be hearsay. In a matter

of this character the Court feels it may be permis-

sible and will admit it for what it may be worth.

The answer may stand and the motion to strike

will be denied.

Q. (By Mr. Hatch) : Mr. Wollenweber, did you

know that Mr. James Sproll, an attorney formerly

practicing in the City of Seattle, had been employed

by Willapoint Oysters in an attempt to get the

trade-mark '^Willapoinf? A. Yes.

Q. By the way, the use of that trade-mark—it

was placed on cases and cartons in which cans of

oysters were sold, was it not ? A. Yes.

Q. And also placed on the Company's checks for

a long period of time? A. Yes.

Q. And it was also placed on the Company's in-

voices and statements? A. Yes. [438]

Q. Was the trade-mark, to your knowledge, used

in advertising ? A. Yes.

Q. And were a good many recipe brochures got-

ten out that had the Willapoint trade-mark on it

and that had, likewise, recipes for making delicious

oyster dishes ? A. That is correct.
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Q. And as part of this method of handling the

sale of oysters, did not the Company often make
allowances to various brokers for the purpose of

advertising ? A. Yes, sir.

Q. And then the brokers would do their own

advertising and send the Company evidence that

they had done the same ?

A. They would send in what they called tear

sheets.

Q. And a ^Hear sheet" would be a sheet torn

out of a newspaper or magazine showing the ad

printed? A. That is right.

Q. The Company collected those for a long, long

period, did they not? A. Yes, they did.

Q. Do you know what happened to the tear

sheets ?

A. Threw them away. Too many of them. They

got very bulky.

Q. Did not the various brokers use dodgers

—

handbills—put out door to door? [439]

A. Furnished by Willapoint, you mean, adver-

tising dodgers?

Q. Yes.

A. That was done by the brokers themselves.

* * *

Q. Mr. WoUenweber, when you first came to

work for—withdraaw that. I will rephrase it.

Do you remember when Mr. Art Lillie first came

to work for Willapoint Oysters?

A. The date?
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Q. No, the approximate time.

A. I think it was in 1931 or '32.

Q. 1931 or 1932. How were the financial affairs

of the Company Willapoint at that time ? [440]

A. If I remember right at that time they had

sold quite an additional bunch of stock that Mr.

Mogan had donated to the two (2) Farms compa-

nies and I think at that time they were in fair shape.

Q. How were they getting along with the sale

of oysters?

A. During that period they put out fresh oysters

in cans and it was rather uncertain as a selling me-

dium.

Q. What difficulties did you have in selling cans

of fresh oysters ?

A. Well, so many people would put them on the

shelf just like many grocery items and sometimes

they blew up. It was rather new at that time.

Q. Calling your attention to what has been

marked Defendant's Exhibit A-2, does that look

like one of the cans used for the sale of oysters ?

A. Yes, sir.

Q. I notice on the side of it there there is a

squib to the effect that it was perishable.

A. That was after the first order. In the second

order they made it more emphatic to put them in

the refrigerator.

Q. If the canned fresh oysters were refrigerated,

they were satisfactory, were they not, Mr. Wollen-

weber? A. Yes.

Q. Then calling your attention to what has been
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marked Defendant's Exhibit A-2 and Plaintiff's

Exhibit 27, will you examine those and compare

them? [441]

A. This can has different printing. That is, the

coloring. But this particular can was the first one

used.

Mr. Arnold : Refer to them by Exhibit numbers.

Q. (By Mr. Hatch) : Then I take it, Mr. Wol-

lenweber, that your testimony concerning these two

(2) exhibits is, namely, first, Plaintiff's Exhibit 27,

you would say that was the label first used on the

cans? A. Yes.

Q. And that the can exemplified by what has

been marked as Defendant's Exhibit A-2 was what

was used after the first order? A. Yes.

Mr. Beach: Let the record show that Counsel

referred to by ''first" Plaintiff's Exhibit 27 and by

''second" Defendant's Exhibit A-2.

Mr. Hatch: That is correct.

I will offer Defendant's Exhibit A-2 in evidence.

The Court: Any objection, Counsel?

Mr. Beach: No objection.

The Court : It will be admitted.

(Defendant's Exhibit Number A-2 admitted

in evidence.)

Q. (By Mr. Hatch): At the time Mr. Lillie

came to work, did you have any canned oysters on

hand; canned cooked oysters on hand?

A. Yes. [442]
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Q. I will ask you this, Mr. Wollenweber

:

Is it not a fact, about the time Mr. Lillie first

came to work for Willapoint Oysters, there was a

discussion concerning the advisability of distribut-

ing the oysters on hand, cooked steamed oysters on

hand, to the shareholders of the various companies

as a dividend?

A. Yes, there was some discussion on that par-

ticular matter.

Q. And was not that discussion occasioned by

reason of the fact that up to that time the Company
had not been able to sell the oysters, or was having

great difficulty in selling them?

A. Yes, they were.

Q. Now, in the sale of fresh oysters there were

three (3) sizes of cans used, were there not?

A. I think that is correct. There might have

been another size. I don't know whether they had

gallons or not at that time.

Q. But at least there was half pints, pints and

quarts? A. That is right. [443]

* -jf *

Q. For many, many years Willapoint Oysters

made the practice of buying canned oysters from

outside canneries, did they not?

A. Yes. [444]
* * *

(Defendant's Exhibit Number A-3 marked
for identification.)

The Court: These show purchases of all oysters,
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including those from the Farms companies as well

as from others?

Mr. Hatch: That purports to be, so far as I

know, a complete account of all purchases of oys-

ters and other seafood products prepared by the

present accountant.

Mr. Beach: On that question that your Honor

asked, I think Counsel should qualify that a little,

as I recall the exhibit, not having looked at it

recently.

(Looking at Exhibit.)

Yes, your Honor, it was my recollection that

Counsel and the accounting department for Willa-

point Oysters were unable to find any records prior

to June, '31; is that correct. Counsel?

Mr. Hatch : That is correct. [447]

Mr. Beach: So that it is from that date rather

than the inception of the companies.

Mr. Hatch : That is correct.

Q. (By Mr. Hatch): Now, Mr. WoUenweber,

in paying for oysters purchased from its sharehold-

ers, it is a fact, is it not, that the Defendant, Willa-

point Oysters, paid Mr. Mogan, its president, a

better price than they paid anyone else ?

A. Well, Mr. Mogan had what they called

Q. Just a moment, please. If you will answer

the question ''yes'' or ''no." A. Yes.

•X- ^ *

Q. (Continuing) : It is a fact, is it not, that on

occasion it paid Professor Griffin more for oysters



vs. Willapoint Oysters, Inc., etc, 389

(Testimony of Oswald W. Wollenweber.)

than they would to non-shareholders in the Com-
pany? A. That might be true. [448]

* * *

Q. Did Dun and Bradstreet come to Willapoint

Oysters on one or more occasions and request Wil-

lapoint Oysters to execute certain subordination

agreements? A. Yes, sir. Pardon me.

Q. Pardon me. I am the one mixed up. Request

the Farms companies to execute subordination

agreements ?

A. I think it was the Peoples National Bank
that requested it.

Q. In other words, Willapoint Oysters was ob-

taining credit from Peoples National Bank?
A. Yes. [449]

Q. And at that time they were indebted to the

Farms companies for various simis of money?

A. Quite large sums at that time.

Q. So the bank would request the Farms

—

would request Willapoint Oysters to have the

Farms companies subordinate their account to that

of the bank? A. That is my recollection.

5f * *

Q. Referring to Plaintiff's Exhibit 21, which is

Bay Point Oyster Company's minute book, on page

34 thereof there appears a list of assets that were

transferred by Bay Point Oyster Company to Wil-

lapoint Oysters in exchange for shares of capital

stock.

Might I ask you, Mr. Wollenweber, if it is not a
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fact that Willapa Oyster Farms transferred the

identical same group of assets to Willapoint in pay-

ment of its stock subscription? [450]

Mr. Hatch: On the part of either of the Farms
companies to Willapoint.

Now, in the minutes of both, Bay Point Oyster

Farms and in the minutes of Willapoint Oysters,

it does show that certain assets were transferred to

Willapoint by the two (2) Farms companies in

payment of the capital stock of Willapoint that

was issued to the Farms companies at the time of

the original issue thereof.

I am proposing to show by this witness in Bay

Point's minute book there is a list of certain assets

that were tranferred.

All I am proposing to show is that Willapa

Farms transferred the same group of assets.

The Court: It was a joint transfer?

Mr. Hatch: That is what I am getting at. To

explain the discrepancy.

The Court: The question, in effect, is that this

transfer that was made was the transfer made here

a transfer on the part of Willapa as well as Bay

Point?

Mr. Hatch: That is correct. [451]

* * *

A. Well, I don't know whether that was the

same identical list of assets. I would have to see

Willapoint—Willapa 's letter to verify that.
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Mr. Hatch: Will you get the Willapa book,

please ?

The Clerk: Defendant's Exhibit Number A-4

marked for identification.

(Defendant's Exhibit Number A-4 marked

for identification.)

Q. (By Mr. Hatch) : Handing you what has

been marked Defendant's Exhibit A-4, for identi-

fication, I will ask you to examine it and see if you

recognize it.

I am just asking you to see if you recognize the

book, please.

A. Oh, I beg your pardon. Yes.

Q. And can you testify that that is the minute

book of Willapa Oysters, Incorporated?

A. Yes.

Mr. Arnold : Willapoint or Willapa ?

Mr. Hatch: Willapa Oyster Farms.

Q. (By Mr. Hatch) : Now, Mr. Wollenweber,

I will ask you to turn to page— [452] (looking at

exhibit) we are referring to a resolution for the

purchase of two hundred shares (200), dated the

27th day of October, 1930. I will ask you to com-

pare the list of assets mentioned therein with the

list of assets mentioned in the Bay Point minute

book.

Are not the physical assets transferred at that

time, so far as the document is concerned

Mr. Beach: I would like to ask the witness,

have you ever seen these documents to which Coun-

sel referred before ?
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The Witness: I have seen the minutes pertain-

ing to this. I made my book entries

Mr. Beach: Have you seen those particular en-

tries ?

The Witness: Oh, yes.

Mr. Beach: Particular documents? I object to

the question on the groimd that the exhibits speak

for themselves, your Honor.

The Court : The question is, as the Court under-

stands it:

Can you determine if this is the same transfer?

The resolution and the transfer describe the same

properties, is that correct?

Mr. Hatch: That is correct.

The Court: And the question you are putting is

whether or not it was in the same transfer?

Mr. Hatch: If they didn't transfer the same

group of property. [453]

The Court: The same assets? He may answer.

Objection overruled.

Mr. Hatch: May we have the question again by

the Reporter, please?

A. The designation of the assets is identical.

Q. But different prices are placed opposite the

respective items, are they not?

A. Yes, they vary.

Q. And can you explain that to us?

A. The reason for that was that Mr. Mogan had

the bank account for Bay Point and also one for

Willapa and checks were issued from both bank

accounts for the same.
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For instance, the packing house. He might pay
some expense, or buy some equipment for the pack-

ing house out of one or the other account, which-

ever had the most money.

We tried to keep it fairly even but there was a

discrepancy between the two (2).

About five thousand dollars ($5,000.00) in favor

of Willapa at the time of transfer.

Q. But as to the opening house, and similar

items listed, the ownership of those items was
jointly in the Farms companies, was it not?

A. Yes. [454]
* * *

Q. Mr. Wollenweber, did not Willapoint Oys-

ters, at various times, make advances for the bene-

fit of Bay Point Oyster Farms ?

A. Well, not to my knowledge, because the two

(2) Farms companies—that is, Willapoint owed
the two (2) Farms companies quite a large sum of

money, so I don't think you could call it advances;

it was just payment of a debt.

Q. Did that situation always obtain?

A. Yes. [455]
* -x- *

Q. Did not the Defendant, Willapoint Oysters,

make advances from time to time for the purpose

of repairing Mr. Bailey's dredge?

A. Well, there was work on the dredge.

Q. And it was charged to Willapoint Oysters?

A. Yes.
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Q. Mr. Wollenweber, did not the Farms com-

panies, for a long period of time, pay to Willapoint

Oysters a management fee of one thousand dollars

($1,000.00) each a year? A. Yes. [457]

* * *

Mr. Beach: Before beginning the redirect ex-

amination, at this time I will offer in evidence the

sheets. Plaintiff's Exhibit 28, which are sheets from

American Can Company records.

Mr. Hatch: I didn't hear.

The Court: Weren't they offered?

The Clerk: No, they were not offered yesterday.

Mr. Hatch: I object to those on the grounds

they are irrelevant and immaterial. They prove no

issue in the case.

Mr. Beach: They relate

The Court: You stipulated they were the rec-

ords.

Mr. Hatch : We stipulated they were the records

of American Can Company, yes, your Honor, and

are accurate records and it was done to accommo-

date American Can Company.

Mr. Beach: They show purchases of labels at a

time shortly before Willapoint Oysters and shortly

after Willapoint Oysters was organized by Willa-

point (Willapa) Oyster Farms and, therefore, they

are relevant.

Mr. Hatch: They do not show anything about

the type of label. It names the distributor on them.

Mr. Beach: We have had testimony by this wit-

ness and others—I am not sure about the others

—
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this witness, I believe—that Plaintiff's Exhibit 27

was produced by American Can Company and was

the first label used bearing the trade-mark ^^Willa-

point.''

It is believed that it is a pretty good showing

after a period of twenty (20) years. [458]

The Court: There are several sheets there. Do
they constitute one exhibit?

Mr. Beach : Yes, your Honor.

The Clerk : Yes, they are one exhibit.

The Court: Well now, taking a look at the sec-

ond page. Customer HoUenback Oysters at San

Mr. Beach: We are only concerned with the

Bay Point Oyster entries, of course.

The Court: I see. These are all in October,

1930, and January and March, 1931.

Mr. Beach: They are all during this period

when Willapoint Oysters has been unable to find

any record of purchases by Willapoint Oysters.

The Court: The Court will admit the proposed

exhibit.

(Plaintiff's Exhibit Number 28 admitted in

evidence.)

Redirect Examination

By Mr. Beach:

Q. Mr. Wollenweber, on cross-examination, I

believe you testified that the oyster stock—that is,

I believe, the canned oyster stock, was hypothe-

cated at times; is that correct? A. Yes.

Q. Do you remember over what period of time

that practice continued? [459]
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A. Practically all during the steam canning.

Q. Did the Bay Point Oyster Farms directors

have knowledge of that procedure ?

A. Oh, yes. [460]

* * *

Q. Now, do you know whether any of the oysters

sold by Willapoint, or sold after the incorporation

of Willapoint, were sold with the label like Plain-

tiff's Exhibit 27?

A. That is this exhibit? (Indicating.)

Q. Yes.

Mr. Hatch: The question is: ^*Do you know?"

A. That would be after November 1, 1930.

Q. (By Mr. Beach) : It would be after the in-

corporation of Willapoint, whatever date you had

in mind for that.

A. Yes, I would say after Willapoint was

started—that was November 30, 1930, I [462]

believe.

Q. For how long a period after November, 1930,

was the label like Plaintiff's Exhibit 27 used?

A. That I wouldn't know. Until that particular

order was used up, I imagine.

Q. Do you have any recollection as to how long,

approximately that label was used?

A. No, I haven't.

Q. Do you know for how long a period the label.

Defendant's Exhibit A-2, was used?

A. Well, I couldn't state definitely, but that was

the second order and we had an enormous amount
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of cans after the fresh sales were [463] discon-

tinued.

* * *

Q. Mr. Wollenweber, you testified in cross-

examination that, after incorporation of Willa-

point, the Farms companies abandoned any and all

sales activities.

Did they do any advertising for sales after Wil-

lapoint Oysters was formed?

A. I think there was some advertising done

afterwards, though; demonstrations and advertising

matter.

Q. Was any expense incurred for advertising

by Bay Point Oyster Farms after Willapoint Oys-

ters was incorporated?

A. Yes, I believe so.

Q. Can you locate the entries regarding that

advertising expense, if there are any?

Mr. Beach: I might say on cross-examination

the witness was also asked about advertising of the

'^Willapoint" label so that I think this is proper

redirect examination.

The Court: You are talking now about Bay
Point expenditure?

Mr. Beach : Yes, your Honor.

A. I will have to get the Bay Point book.

(Witness leaves stand, returning with Ex-

hibit.)

A. (Continuing) : I have here the Bay Point

journal, page number one of the cash register,

check register, pardon me.
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The Court: Check register?

The Witness: Yes. [464]

A. (Continuing) : On November 5th, Carl W.
Art for advertising, $256.62.

Q. In what year was that?

A. 1930, November.

Q. Do you find any other entries of advertising

after that date ?

A. Yes. The Finzer Company for the ^^Willa-

pointer," $36.60.

Q. Generally, over what period did these adver-

tising expenditures of Bay Point Oyster Farms

continue?

A. The last item appears on April 22, 1931.

Q. Did any of that advertising relate to adver-

tising the trade-mark ''Willapoint''?

Mr. Hatch: Now just a moment, if your Honor

please. It is assuming a fact not proven. In other

words, the witness should be asked if he knows,

first of all.

Mr. Beach: All right. Withdraw the question.

Q. (By Mr. Beach) : Do you know what these

advertising expenditures were for, generally?

A. This particular one I am looking at is for

Mr. Hatch: Just a moment. Answer the ques-

tion.

The Court : Do you know ?

A. Yes. [465]

Q. (By Mr. Beach) : Can you state what some

of the expenses were for? Specifically demonstra-

tions? What was the Carl Art item for?
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A. Well, that would be hard to say, sir, because

they did all our advertising—that is, the Company's

and Willapoint 's.

Q. What do you mean by ^'demonstrations''?

A. They would demonstrate in different stores

the oysters. For the purpose of frying them or

showing how they can be used.

Q. Can you explain a little bit more about how
those demonstrations were carried on, if you know?
A. They would send some of the salesmen, or

sales ladies, out to one of the stores and give them

a supply of oysters and they would demonstrate to

the housewife how to use them.

Q. Out of what supply of oysters were they

given?

A. At that tirae it would be Bay Point.

Q. And what was the purpose of those demon-

strations? A. To sell oysters.

Q. Were those oysters fresh or canned?

A. Fresh. They were fresh in cans.

Q. At those demonstrations do you know whether

any mention was made of the trade-mark ^^Willa-

point," or

Mr. Hatch: Just a moment. I object to the

question as leading, first of all.

The Court: Sustained. [466]

Q. (By Mr. Beach) : Did the canned fresh oys-

ters which you spoke of have any trade-mark on

them? A. At that time, yes.

Q. Do you know what trade-mark they would

have had on them? A. ''Willapoint."
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Q. Do you know what label those oysters had

on them? A. Like this Exhibit 27.

Q. In cross-examination you also stated, I be-

lieve, that the trade-mark ^^Willapoint" was used

in advertising.

Do you know who paid for the advertising sub-

sequent to the period about which you have just

testified, March, 1931, 1 believe?

A. From that point on I think Willapoint paid

all the advertising charges.

Q. Were those advertising charges considered

an expense which you charged against Bay Point

Oyster Farms as an operating expense?

A. For the years ending in 1931 it was charged

to Bay Point and the years ending 1932, '33 and

'34 half to Bay Point and half to Willapa.

Mr. Beach: I ask that this exhibit be marked.

The Clerk: Plaintiff's Exhibit Number 31

marked for identification. [467]

(Plaintiff's Exhibit Number 31 marked for

identification.)

Q. (By Mr. Beach): Can you state, approxi-

mately, what the total of the advertising expense

by Bay Point was during 1930 and 1931, about

which you testified?

A. Approximately $5,437.12.

Q. Where do you find that figure?

A. On ''prepaid advertising," ledger sheet for

Bay Point Oyster Farms.

The Court: What was the amount?
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The Witness: $5,437.12.

Mr. Beach : I will ask that that page be marked
Plaintiff's Exhibit

Mr. Hatch : Is that in the Bay Point

The Witness : Bay Point ledger.

The Clerk: It will be 25-2.

Mr. Beach (Continuing) : 25-2.

(Plaintiff's Exhibit Number 25-2 marked
for identification.)

Q. (By Mr. Beach) : Showing you a document

marked Plaintiff's Exhibit 31, for identification,

can you state what that is, Mr. Wollenweber?

A. That is a report for the annual audit for the

year May 31, 1936, by Carlos R. Zener. [468]

Q. That is the audit for what company?

A. Bay Point Oyster Farms.

Q. Are you familiar with that audit?

A. Yes.

Q. I call your attention to the sheet labeled

Exhibit A, and specifically the item near the bot-

tom of the left column marked 'Hrade-mark pro-

motional expense, $5,437.12."

Can you identify that item, Mr. Wollenweber?

A. That is the same item that appears on Ex-

hibit 25-2.

Q. To what trade-mark is reference made by
'

' trade-mark promotional expense '

' ?

A. ^^Willapoint."

Q. Do you know, approximately, how long that

item was carried in the Bay Point books ?
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A. It was carried for a very long time.

The Clerk: Plaintiff's Exhibit Number 32

marked for identification.

(Plaintiff's Exhibit Nmnber 32 marked for

identification.)

Q. (By Mr. Beach) : That would be the same

entry each time? A. That is right.

The Court: Is that an annual statement?

The Witness: Yes. [469]

Q. (By Mr. Beach) : Showing you the docu-

ment marked Plaintiff's Exhibit 32, can you iden-

tify that document ?

A. Yes, sir. That is the auditor's report for the

year ending May 31, 1946, by Mr. Zener.

Mr. Hatch: If it will expedite matters, we will

stipulate that the item referred to was carried on

Bay Point Oyster Farms' balance sheet up to and

including May 31, 1948. [470]

* * *

Q. In cross-examination you stated that the

r,arms companies confined their operations largely

to growing of oysters on the beds.

How was the operation of growing oysters on

the beds conducted? A. From what time on?

Q. Well, subsequent to the formation of Willa-

point Oysters corporation and their entering into

activity. A. After Willapoint

Mr. Hatch: Just a moment. I object to that as

improper redirect, irrelevant and immaterial.

Mr. Beach : If your Honor please
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The Court: Objection overruled. He may an-

swer.

A. (Continuing) : After Willapoint was organ-

ized, why, they paid all the bills and charged the

two (2) companies for all the expenses incurred

on the beds.

The Court: Would you repeat that again?

The Witness: After Willapoint was organized

Willapoint paid all the expenses and charged them

back to the two (2) corporations. [472]

The Court: You are speaking of the expenses

of the beds?

The Witness: Of the farm work.

The Court: Of the farm work?

The Witness: Yes.

Q. (By Mr. Beach) : And that was the same

procedure followed in connection with the harvest-

ing and canning of the oysters? A. Yes.

Q. And the same procedure following in con-

nection with the sale of the oysters; is that right?

A. Yes.

Q. To another question that Willapoint Oysters

would bear the cost of processing you answered

^^yes," and that cost was charged back to the Farms
companies; is that right?

A. Let me have that again.

Q. Willapoint Oysters would bear the cost of

processing the oysters? You answered ^^yes.''

That cost of Willapoint Oysters was charged

back to the Farms companies ; is that right ?

Mr. Hatch : For what period, Counsel ?



404 Bay Point Oyster Farms^ etc,

(Testimony of Oswald W. WoUenweber.)

Mr. Beach: I will let the witness answer what

period of time, if he cares to.

A. Years ending 1931, '32, '33 and '34. [473]

Q. (By Mr. Beach) : And subsequent to that

these expenses of processing the oysters were con-

sidered in determining the prices paid to the Farms

companies, as you testified? A. Yes.

The Court: You are speaking of subsequent to

1935?

Mr. Beach: Or 1934, your Honor.

The Court: 1934.

Q. (By Mr. Beach) : And the same disposition

of cost as to putting the oysters in cans was made;

is that right? A. Yes.

Q. You were asked on cross-examination whether

subsequent to December, '31, Willapoint Oysters

continued the practice of from time to time buying

fresh oysters from others than the two (2) Farms

companies.

Were those oysters purchased by Willapoint Oys-

ters with the knowledge of Bay Point Oyster

Farms?

Mr. Hatch: Object to that as irrelevant and

immaterial.

Mr. Beach: I submit it is not, your Honor, be-

cause, as we have contended

Mr. Hatch : In the first place, how can this man

testify as to knowledge.

Mr. Beach: All right. Let me ask the witness

this: [474]
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Q. (By Mr. Beach) : Were you present at any

of the directors' meetings?

A. Practically every one.

Q. Joint directors' meetings of Bay Point Oys-

ter Farms and Willapoint?

A. Practically every one.

Q. Did the question of purchasing oysters from
other than the Farms companies ever come up ?

Mr. Hatch : Just a moment. The minutes speak

for themselves.

The Court: Objection overruled.

A. Yes.

Q. (By Mr. Beach) : Was the buying of fresh

oysters from other than the two (2) Farms com-

panies approved by Bay Point Oyster Farms ?

Mr. Hatch: Just a moment. I object to that as

calling for a conclusion of the witness.

The Court : If he knows, he may answer.

A. It was brought up in the directors' meetings

numerous times and approved by all the directors

present.

Mr. Hatch : Just a moment. I ask that the last

remark be stricken and I object to the question on

the ground that the minutes speak for themselves.

Here a witness is attempting to testify off hand

as to what is in the corporate minutes. [475]

Mr. Beach: No, he is testifying from his own
recollection. We have not referred to the minutes

at all.

The Court: Objection overruled. Motion denied.

Q. (By Mr. Beach) : You were asked about pur-
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chasing of oysters at various times from different

individuals, Mr. Naismith being one.

When the oysters were purchased from the indi-

divuals, approximately, when were they paid for

the oysters supplied?

A. Usually as soon as they went through the

cannery.

Q. When were the stockholders, such as Mr.

Mogan and Mr. Griffin, paid for their oysters?

A. That is rather hard to say without looking

at the record.

Q. Can you find in the record any relationship

between when the oysters were delivered and when

they were paid?

A. Well, that would be in Willapoint's book.

What particular years?

Q. Well, I might just ask you, do you know

whether the records would show that?

A. Yes.

The Court: Do you say they would?

The Witness : Yes.

Q. (By Mr. Beach) : Suppose we say for the

years 1935 and 1936?

Mr. Beach: Unless Counsel wishes to stipulate

on it.

Mr. Hatch: I will stipulate that the prices paid

to the [476] Farms companies, and also many of its

shareholders, was determined at the end of the fiscal

year ; if that is what Counsel is seeking.

Mr. Beach: I don't think the witness testified to

that.
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Q. (By Mr. Beach) : Is that correct? Is Coun-

sePs statement correct?

A. To the shareholders?

Q. To the shareholders and others.

Mr. Hatch: No, I said to the Farms companies

and certain of Willapoint Oysters' shareholders the

price was often fixed at the end of the fiscal year.

Mr. Beach: Will you please be specific in your

question then—or your statement?

Let me ask the witness:

Q. (By Mr. Beach) : Was the price paid to Mr.

Mogan, for example, determined at the end of the

fiscal year or was it determined approximately when
the oysters were received?

A. My recollection on Mr. Mogan 's was at the

time they went through the cannery.

Q. How about Mr. Griffin, on his oysters?

A. Usually when they went through the cannery.

Q. When were the prices determined for the oys-

ters supplied by Bay Point Oyster Farms and

Willapa Oyster Farms?

A. Usually at the end of the fiscal year.

Mr. Beach: Then I don't think it will be neces-

sary to [477] refer to the books.

The Court: Under the testimony, I assume the

stipulation was offered and not accepted.

Mr. Beach: That is right, your Honor, not ac-

cepted.

Mr. Hartson : Not pertinent.

Q. (By Mr. Beach) : How was the price deter-
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mined which was paid to Mr. Mogan, for ex-

ample? [478]
* * *

A. Well, at the time we would have, probably,

what you would call a going price for oysters on the

beds and Mr. Mogan had some very beautiful oys-

ters and he received more than the going price for

oysters.

Q. (By Mr. Beach) : Did Mr. Mogan receive a

higher price than any other person would have re-

ceived for comparable oysters ?

Mr. Hatch: Object to that as calling for a con-

clusion of the witness.

The Court : He may answer.

A. He received a higher price in several years

than any of the other persons received.

Mr. Hatch : I didn't hear you.

The Witness : He received a higher price in sev-

eral years than any other person received in that

particular year. [481]
* ^ *

Q. Was Mr. Grif&n given a higher price for his

oysters supplied to Willapoint Oysters than other

third-party sellers ? A. Not to my knowledge.

Q. Was he given the same price?

A. That is rather hard to state now.

Mr. Beach: I realize it is difficult for the wit-

ness to testify from memory. Consequently I will

show him Defendant's Exhibit A-3 and ask him if

he can find any record of oysters purchased from

Mr. Griffin there. [482]
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The Witness: I have here a date, 12/31/34, of

490 cases at $1.70 a case.

The next entry, 12/31/34, same date, 128 and a

fraction cases, at $1.06.

Mr. Hatch : Those are different types of oysters,

are they not?

The Witness : Yes.

Q. (By Mr. Beach) : How do those prices com-

pare with prices paid non-stockholders for oysters

at the similar date ? Can you tell from that record?

A. Well, Professor Kincaid received $1.70. There

is nothing stated here what type of oyster was paid

for.

Q. Was Professor Kincaid a stockholder of any

of the three (3) companies? A. Yes.

Q. Can you find any comparable oysters pur-

chased at that time from other than a stockholder of

Willapoint, or of Bay Point Oyster Farms, or Wil-

lapa Oyster Farms?

A. There is an entry here from Mr. Umphrey.

Q. Was he a stockholder of any of those com-

panies? A. I don't believe he was.

Q. What price was paid for his oysters?

A. $1.50 a case.

Q. How does that compare with the price paid

to stockholders [483] for their oysters ?

A. Well, Professor Griffin got $1.70, and ^

The Court: Professor Griffin?

The Witness : Yes.

A. (Continuing) : And you say other stockhold-

ers?
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Q. (By Mr. Beach) : Yes.

A. Meaning the Farms companies?

Q. Yes.

A. Farms companies received $1.50 a case.

Q. And that was less than

A. That was less than Professor Griffin.

Q. Suppose you check the year 1936, for ex-

ample. Can you find there any purchases from

stockholders and purchases from outsiders, not

stockholders, of any of the three (3) companies?

A. In this particular case they all seem to be

stockholders.

Q. Can you find a year in which oysters were

purchased from both stockholders and non-stock-

holders, according to that record?

A. The year ending May 31, 1937, some pur-

chases from Mrs. Haney. We paid her $1.50 a case.

And Waldschmidt, we paid him $1.50.

Q. Now, in that same year, do you find any pur-

chases from stockholders other than the two (2)

Farms companies ?

A. Professor Griffin. We paid the Professor

$1.50 a case. [484]

Q. That was the same price. Can you find any

purchase from Mr. Mogan at that time?

A. Yes. We paid Mr. Mogan $2.00 a case.

Q. In that same year what price was paid to the

Farms companies?

A. One-one eighty-seven. ($1,187)

Mr. Hatch: What?

The Witness : One- one eighty-seven. (1.187)
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Q. (By Mr. Beach) : Was that per case also?

A. Yes. Oh, pardon me. Just a moment. That

was a different type case. $1.90. I had the wrong

line.

Q. I will ask you to check for one more year,

possibly 1939. A. All right.

Q. Do you find a comparison there between price

paid stockholders and non-stockholders for com-

parable oysters?

A. Mr. Olson, non-stockholder, received $1.50 a

case ; and Mr. Norbladt received $1.45.

Q. Was he a stockholder? A. No.

Q. Do you find any sales to stockholders at that

time ; other than the Farms companies ?

A. Mr. Mogan received, on a half case, ninety-

seven and a half, ninety-seven and a half cents

(97y2c). Professor Griffin received [485] .625

($.625) on a half case.

Q. How much would that be a case ?

A. That would be $1.50.

The Court: A dollar what? Thirty cents?

The Witness: $1.25. $1.25.

Q. (By Mr. Beach) : And how much did the

Farms companies receive for their oysters in that

same year?

A. For half cases they received eighty-seven and

a half cents (STVsc).

Q. And they both received the same price, did

they? That is, both the Farms?

A. Well, the prices are not marked for Willapa,
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but they are dittoed, so, I imagine they would be

the same.

Q. Now, you testified on cross-examination re-

garding a contract in 1933 and in 1934 between the

Farms companies and Willapoint Oysters.

Showing you the agreements, on page 11 of the

Willapoint minute book. Plaintiff's Exhibit 7, I will

ask you whether those are the contracts to which

you had reference ?

Mr. Hatch : We will stipulate they were. Counsel.

Mr. Beach: I wondered if those were the con-

tracts to which the witness had reference. Will you

stipulate that that is what he had reference to?

Mr. Hatch: Yes. [486] A. Yes.

Mr. Beach: All right.

Q. (By Mr. Beach) : You testified that there

was an effort made to minimize the taxes paid by

the three (3) companies, or testimony to that effect,

I believe.

Just how was that minimization of taxes deter-

mined by you?

A. That was particularly true through the war

years when the excess profits tax was in effect.

Q. Now what device did you employ to mini-

mize the taxes?

A. Well, we tried to put the three (3) corpora-

tions—kind of divided up in order to take the ex-

emptions on the excess profits tax.

Q. Just how did you divide it up?

A. I have forgotten now but in order to avoid

the maximum tax—you had a ten thousand (10,000)
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exemption in each corporation and that would give

us thirty thousand (30,000) altogether; so, we tried

to use up the ten thousand (10,000) altogether.

Q. Perhaps I should say, what did you try to

divide up ? A. The profits.

Q. The profits of whom?
A. The three (3) corporations.

Q. And how did you make the allocation of

profits ? What mechanics did you use ?

A. Through the device of giving so much a case

to the companies. [487]

Q. To which companies?

A. Bay Point and Willapa.

Q. A case of what? A. A case of oysters.

Q. Sold by whom? A. Willapoint.

Q. In other words

Mr. Beach : At the risk of leading the witness

:

Q. (By Mr. Beach, continuing) : you tried

to make a profit for Bay Point Oyster Farms and

Willapa Oyster Farms and Willapoint Oysters as

equal as possible ; is that right ?

A. To some extent, but to try to avoid excess war
profits tax.

Q. Excessive what? A. War profits tax.

Q. And that was the device, generally, that was

used, was it? A. Oh, yes. [488]

* * »

Q. During what years did you try to equalize

the profits in the manner you have explained?

A. During World War II.
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Q. Can you be any more specific about the years?

A. I imagine it would be, probably, 1943, '44 and

'45.

Q. You testified on cross-examination that you

had conversations with Mr. Mogan regarding the

trade-mark '

' Willapoint, '

' I believe ? A. Yes.

Q. And Mr. Mogan, I believe you testified, told

you that the trade-mark

Mr. Hatch: I object to this on the ground it is

leading.

Mr. Beach: I am just repeating, as best I can

recall, what the question was.

Q. (By Mr. Beach, continuing) : Mr. Mogan

told you that the trade-mark was the subject of the

trade-mark registration ; is that your testimony ?

A. Repeat that, please.

Q. Did Mr. Mogan tell you that the trade-mark

^^Willapoint" [489] was the subject of a trade-mark

registration?

Mr. Hatch: Just a moment. I object on the

grounds it is leading.

The Court : He is trying to repeat.

Mr. Beach: If the Reporter can find that ques-

tion we would be glad to have him.

Mr. Hatch: If your Honor please, I think your

Honor can see what Counsel has been doing through-

out this entire examination.

Mr. Beach : I am trying to clarify.

Mr. Hatch : He is leading.

Mr. Beach : Then I ask the Reporter
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Mr. Limdin : Counsel keeps saying that and that

is not true. I don't think it is fair.

Mr. Beach: Can you find that question easily?

The Court : What do your notes indicate ?

Mr. Beach : My notes indicate that Counsel asked

whether Mr. Mogan said that the trade-mark was

the subject of trade-mark registration and, accord-

ing to my notes, the witness said ^^yes."

The Court : Is it necessary to have the particular

question ?

Mr. Beach: If Counsel agrees that is what he

asked him, and everybody is agreeable, all right.

Q. (By Mr. Beach) : Now I would ask, did Mr.

Mogan, at that time, say where [490] registration

was obtained? That is, whether in the State of

Washington or in the United States Patent Office?

]\Ir. Hatch: Now just a moment, if your Honor
please, I think, first of all, this is an attempt to im-

peach his own witness ; second, I think the question

is leading.

I think it would be perfectly proper for Counsel

to call to the witness' attention that he testified con-

cerning a conversation with Mr. Mogan; and then

he should ask the witness to relate what those con-

versations were.

I feel the questions are going too far in that they

are relating to the entire subject matter of the suit.

Mr. Beach: Counsel asked, specifically, whether

Mr. Mogan told him that the trade-mark was regis-

tered.

Perhaps I should ask the witness:
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Q. (By Mr. Beach) : Did Mr. Mogan say where

the trade-mark was registered?

A. Not that I remember.

Q. Did he say by what company the trade-mark

was registered, or by what individual the trade-

mark was registered?

A. I couldn't say as to that. I know he said it

was registered.

Q. Did Mr. Mogan say when the trade-mark had

been registered?

A. I think it was back in 1930.

Q. You think the conversation was back in

1930 ? [491] A. Yes, in the early days.

Q. When Mr. Mogan told you the trade-mark

had been registered, did he tell you when it had been

registered? A. I couldn't say as to that.

Q. Now, you were asked on cross-examination,

did you not know in your dealings, or were you not

familiar, that after July 11, 1933, Mr. Mogan had

said the trade-mark was registered.

What does the date July 11, 1933, mean to you ?

A. I think that was the date that I was in my
office that day and Mrs. Steinhaus called up real

excited and said this attorney called her regarding

registration of the trade-mark and I told her to fol-

low the attorney's advice and to do what he stated

should be done.

Q. I believe this was a question of Mr. Mogan 's

having said that the trade-mark was registered.

Does that date mean anything to you regarding

the trade-mark registration?
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Mr. Hatch: Just a moment. I object to that.

The Court: Objection sustained. You are cross-

examining your own witness.

Mr. Beach : I am trying to clarify this date that

Counsel put into his question. Well, I will just ask

:

Q. (By Mr. Beach) : Does the date, July 11,

1933—I w ill withdraw that. Can you state whether

this—whether Mr. Mogan said anything to you about

the trade-mark ''Willapoint" after July 11,

1933? [492]

A. I can't recall any particular conversation

after that.

Q. You testified on cross-examination that there

w^as an allow^ance made to brokers for advertising.

I believe you testified that the brokers would adver-

tise; is that correct? A. Yes.

Q. What would they advertise?

A. ''Willapoint" oysters.

Q. Did you see any of those advertisements?

A. Plenty of them.

Q. What name appeared on the advertisements?

What company name, if any ?

A. Willapoint Oysters'.

Q. Did the broker's name appear on the adver-

tisements ?

A. No. You are referring now to the dodgers

that they sent out?

Q. No. To the tear sheets.

A. That is what they are. They called them

dodge sheets at that time. A grocery house would

send out a paper with a list of the different prod-
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nets on them with a special price. There would be

a little inch ad in there for Willapoint. [493]

Mr. Beach: If he indicated a specific date he

didn't know. I didn't know that he was asked that

question.

The Court : The Court recalls that that was asked.

Mr. Beach : All right.

The Court: Unless he has refreshed his recol-

lection. He answered that he didn't know at one

time. I believe that is correct.

Mr. Beach : All right.

Q. (By Mr. Beach) : On cross-examination you

were asked about whether, when Mr. Lillie first

came to work, there wasn't a discussion about the

advisability of distributing oysters as a dividend.

To whom were the oysters proposed to be dis-

tributed, Mr. WoUenweber?

A. To the stockholders of the two (2) Farms

companies.

Q. And by whom was that distribution to be

made?

A. By the two (2) Farms companies.

* * *

Q. Do you know who owned the oysters proposed

to be distributed? [506]

Mr. Hatch: Object to that, your Honor, on the

grounds it calls for a conclusion of a witness.

The Court: He may answer.

A. Well, they were in Willapoint 's name.

The Court: The question is: Do you know?
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The Witness: Yes.

Q. (By Mr. Beach) : Who owned those oysters?

A. Willapoint Oysters, Incorporated.

Q. Do you know who authorized, or who pro-

posed, that distribution? A. Mr. Mogan.

Mr. Beach: It was Counsel's recollection that it

was stipulated that there were no records earlier

than this of Willapoint Oysters, namely, June 1,

1931; is that right?

Mr. Hatch : Yes.

Q. (By Mr. Beach) : Mr. Wollenweber, in con-

nection with these subordination agreements, about

which you testified on cross-examination, do you

know whether any other suppliers of oysters to

Willapoint Oysters signed subordination agreements

but the two (2) Farms companies?

Mr. Hatch : Will you answer that **yes" or **no,"

please. A. No. [507]

Q. (By Mr. Beach) : You don't know?

A. There was none that I know of.

Q. Did any of the other stockholders the two (2)

Farms companies sign such subordination agree-

ments? A. No. [508]

* * -a^

Q. You testified about a management fee of one

thousand dollars ($1,000.00) being paid, Mr. Wol-

lenweber.

What was the purpose of the management fee ?

A. The two (2) Farms companies, in their oper-

ative statements, did not show any administration

cost, so I conceived the idea of charging the two
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(2) Farms companies one thousand dollars [511]

($1,000.00) each to cover that particular item.

Q. How was the management fee treated in the

accounting of Willapoint Oysters?

A. As an income.

Mr. Beach: If your Honor please, that is the

^^ accounts received,'' which we have received photo-

stats of.

I will show the witness the negative photostat

which I have.

Q. (By Mr. Beach) : Showing you the exhibit

marked Plaintiff's Exhibit 24-10, Mr. WoUenweber,

I see an item near the top marked *' stockholders'

stamps." Is that your writing? A. Yes.

Q. What does that item refer to?

A. That was the stamp placed on the container's,

on the oysters mailed to the different stockholders

of the two (2) Farms companies.

Q. On what occasion were those oysters mailed

to the stockholders? [512]

Mr. Hatch : Just a moment, if your Honor please.

Here is an entry, April 30, 1931. I think, first of

all, that a foundation should be laid for a statement,

for any testimony, of this variety. In other words,

I think it is highly improper and before the witness

be allowed to answer the question, it should be de-

termined whether or not he had an independent

recollection of an event that occurred over twenty

(20) odd years ago.
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The Court : He testified that it was in his hand-

writing and the books were kept by him. When he

testifies to them, he must have a recollection, Mr.

Hatch.

At this time, if you wish to examine as to his

recollection, however, the Court will permit it in a

general way.

Eecross-Examination

By Mr. Hatch:

Q. Mr. Wollenweber, do you have any indepen-

dent recollection at the present time of the items of

disbursement shown on Plaintiff's Exhibit 24-10?

A. I have to this extent : That that was the time

they mailed out, I think one can apiece, to the stock-

holders, and in some cases two (2) cans, as a sort

of an oyster dividend, we might call it, I suppose,

and this particular item relates to the postage on

the different containers and these were the contain-

ers used. I think they were made of a round corru-

gated paper.

Mr. Beach : Let the record show that the witness

was [513] pointing to the items under the numeral
^^30," marked ^'containers," and two (2) checks

marked beneath.

Mr. Kumm: What exhibit is that?

Mr. Beach: 24-10, Plaintiff's.

The Court : Do you wish to ask further questions,

]Mr. Hatch?

Mr. Hatch: Yes.



422 Bay Pomt Oyster Farms, etc.

(Testimony of Oswald W. WoUenweber.)

Q. (By Mr. Hatch) : Do you know what size

cans those were ?

A. Number one (1) tails.

Mr. Hatch: No further questions.

Redirect Examination

(Continued)

By Mr. Beach

:

Q. To what stockholders were those oysters

mailed ?

A. Both to the stockholders of Bay Point and

Willapa Oyster Farms.

* -jf *

Eecross-Examination

(Continued)

By Mr. Hatch:

Q. Referring to Exhibit A-3, that we had our

hands on a [514] moment ago, and calling your at-

tention to an item on page 6 of Exhibit A-3,

which is a record of oyster purchases by Willapoint,

Mr. WoUenweber, and asking you to look at the

last two (2) items on the page labeled ** Griffin ad-

justment," will you explain to the Court, if you

can, what those two (2) items represent, and what

was the purpose thereof?

A. That is what I can not do unless I see the

journal entries on the same items in question.

Q. Can you find the journal entries ? That would

be in the oyster purchase account for 1937, and I

think the accoimt number is
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A. 612.

(Witness examines exhibits.)

A. (Continuing) : I guess I will have to have

Exhibits 36 and 37.

The Court : Just what is it the witness is looking

for?

The Witness: A journal entry covering Griffin's

account.

Mr. Hatch : I might say, at the end of the year,

1937, according to Defendant's Exhibit A-3, it indi-

cates there were two (2) additional items in the oys-

ter purchase account label ^'Griffin adjustment."

I was asking the witness to explain those items. He
said he couldn't do so without reference to the

journal.

A. (Continuing) : I have here an entry, on page

249 of the Willapoint Oysters, Incorporated, jour-

nal, covering a charge to oysters of $458.35, and a

credit to Mr. Griffin. [515]

Q. (By Mr. Hatch) : What are those amounts?

A. Yes. They are the same amounts. $360.08.

$98.27.

Q. And when was that made?

A. May 31, 1937.

Q. And that was an entry at the close of the

year to adjust the price of oysters that had previ-

ously been paid to Professor Griffin to increase the

price, was it not, Mr. WoUenweber?

A. Evidently. [516]
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Q. You have no recollection. Now, talking about

this sending of cans of oysters to the shareholders

in the two (2) Farms [518] companies, do you

recall how many oysters each shareholder received ?

A. I think one (1) can for the great majority,

and sometimes two (2) cans.

Q. That was done largely for advertising pur-

poses, w^as it not, Mr. WoUenweber?

A. Well, I think it was to let the stockholders

know what the company was doing.

Q. Well, calling your attention to Plaintiff's

Exhibit 12, I will ask you if it is not a fact that

the cooked oysters that were at that time sent to

the stockholders of the two (2) Farms companies

had on them a label similar to the label shown on

page two of Plaintiff's Exhibit 12, for steamed

oysters ?

A. Well, they had a similar label at that time^

yes.

Q. And the name of the company shown as the

distributor of the oysters was Willapoint Oysters,

Incorporated, was it not?

A. I believe it was, sir.

Q. And those oysters that were so distributed

were in one (1) pound tall cans, were they not, Mr.

WoUenweber? A. Yes.

Q. That was the size that Willapoint Oysters

originally put up in steamed oysters?

A. Yes. For a number of years that is all we

put up, number one (1) tails.

Q. Mr. WoUenweber, from time to time state-
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ments of the financial affairs of Bay Point Oyster

Company were sent to its [519] shareholders, were

they not, by the company ? A. Yes.

Q. And those statements that were so sent to

the shareholders disclosed the payment of the one

thousand dollars ($1,000.00) management fee that

we have previously discussed, did they not?

A. Yes. [520]
* * *

May this sheet be marked, Mr. Clerk?

The Clerk: Defendant's Exhibit Number A-6

marked for identification.

(Defendant's Exhibit Number A-6 marked

for identification.) [521]

Q. (By Mr. Hatch) : That is the general ledger

of Willapoint Oysters, Incorporated, for the period

commencing November 30, 1930? A. Yes.

Q. Now, this general ledger, Mr. Wollenweber,

is mis-labeled on the front of it, is it not?

A. Yes, it should have gone a little farther back.

Q. All right, referring to what has been marked

as A. (Interposing) : A-6.

Q. (Continuing) : Exhibit A-6, I will ask

you to examine that account, and particularly with

reference to the second item on there and tell

us if Willapoint Oysters did not give Bay Point

Oyster Farms credit for the eleven hundred dollars

($1,100.00), w^hich you have previously testified con-

cerning, which was the original cost of cans, cans
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purchased from the American Can Company, litho-

graphed cans?

A. Well, I can refer back to journal one and

get the original transfer.

Q. If you will do that, Mr. Wollenweber.

A. All right. It is marked **can account trans-

ferred.''

(Whereupon, there was a short pause.)

The Court: Mr. Hatch, the witness answered.

A. (Continuing) : That was a transfer of the

account—of cans.

Mr. Hatch : Yes. No further questions. I would

like to offer that page in evidence, if your Honor

please. [522]

Mr. Beach: No objection.

The Court : It will be admitted.

(Defendant's Exhibit Number A-6 admitted

in evidence.)

The Court: Was Exhibits A-4 and A-5 ad-

mitted?

Mr. Hatch : I would like to ask that all three (3)

of those be admitted. We were referring to pages

for particular designation, but I thought all books

were admitted.

The Court : But it was considered that only that

part specifically identified would remain in the

record.

Mr. Beach: That is correct.

The Clerk: Is A-4 admitted?

Mr. Hatch: No, I have not offered that yet.



vs. Willapoint Oysters, Inc., etc. 427

(Testimony of Oswald W. Wollenweber.)

Exhibits A-5 and A-6 I am asking be admitted.

The Court: A-5 will be admitted.

(Defendant's Exhibit Number A-5 admitted

in evidence.)

Ee-redirect Examination

By Mr. Beach:

Q. Mr. Wollenweber, can you find Defendant's

Exhibit A-5 to which Counsel referred?

The Court: That is just the one admitted; no,

the one before.

The Clerk : The one regarding Professor Griffin

in 1937. [523]

A. I have it.

Q. (By Mr. Beach) : Do you know the basis on

which that adjustment was made?

A. No, I do not.

Q. On recross-examination you testified, I be-

lieve, that a label similar to the label shown in

Plaintiff's Exhibit 12, was on the cans which were

sent to the shareholders.

Can you state which of the labels on that page,

or the label on the third page of Plaintiff's Exhibit

13, was actually on those cans?

The Court: You are referring to 13?

Mr. Beach: Yes. Plaintiff's Exhibit 13, your

Honor. That is the label at the bottom of that page.

The Court: Yes.

Mr. Hatch : You are referring, so that it is clear.
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to the steamed oyster label, as exemplified in both

Exhibits 12 and 13?

Mr. Beach: That is correct.

Mr. Hatch: And you are asking him if he is

certain which of the labels was used on the distri-

bution to the stockholders?

Mr. Beach : If he can identify that.

The Court: Yes. At the moment he is looking

at 13?

Mr. Hatch: No, he has both of them there.

A. It was a similar label.

The Court: When you say ^^ similar," what are

you [524] referring to there ?

The Witness: Well, it would be the ''Willa-

poinf trade-mark. What the panels are, I wouldn't

remember.

The Court: Are they both the same, or are you

referring to the lower one there?

The Witness: Well, this is exactly the same.

They are the same and the recipe is the same.

The Court: He pointed just now to the one ap-

pearing on page

The Witness: Three (3).

The Court: Of 13?

The Witness : 13, yes.

Q. (By Mr. Beach) : Mr. WoUenweber, in Ex-

hibit A-6, about which you testified, what was done

with that item of cans subsequent to the charge back

to Willapoint Oysters?

A. You mean how it originated?
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Q. No. What was done with the item after it

was charged back to Willapoint Oysters?

I believe you testified it was charged from Bay
Point to Willapoint Oysters.

A. No, it was charged to Willapoint and cred-

ited the Bay Point Oyster account.

Q. The destination of it was?

A. It was charged to Bay Point as operating

expense during [525] that particular period.

Q. What period was that?

A. Ending May 31, 1931.

Q. And what was done with the item May 31,

1931?

A. It was charged to the ledger account called

Bay Point sales and expenses.

Q. Do you find that charge in any of the books ?

Mr. Hatch: I object to that on the ground it has

already been gone into, your Honor. The witness

has testified. If I am in error, Counsel can cor-

rect me.

All operating expenses of Willapoint, and all

income for the initial period there, were charged

and credited to Bay Point Oyster Farms.

Is that not correct, Counsel?

Mr. Beach: I believe it was. If Counsel will

stipulate that this was one of the items charged

back to Bay Point Oyster Farms, May 31, 1931 •

Mr. Hatch: Yes.

The Court: It is stipulated. [526]
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INEZ L. STEINHAUS
recalled as a witness for and on behalf of the Plain-

tiff, and having been previously duly sworn, testified

as follows:

Direct Examination

(Continued)

By Mr. Beach:

Q. Mrs. Steinhaus, I believe that you have al-

ready testified regarding having signed the paper,

substitute declaration, which appears on page num-
ber 15 of Plaintiff's Exhibit Number 13; is that

right ? A. That is my signature.

The Court: What page was that?

Mr. Beach. Number 15.

Q. (By Mr. Beach) : Do you know whether the

directors of Bay Point Oyster Farms were ever

informed regarding the A. No.

Mr. Hatch : Just a moment.

The Court: The question wasn't completed.

Q. (By Mr. Beach, continuing) : Regarding this

signature ?

Mr. Hatch: Just a moment. I object to that as

calling for the conclusion of the witness.

The Court: Have you completed?

Mr. Hatch: And I move the answer be [528]

stricken.

The Court: If she knows she may testify as to

what she knows.

The Witness : Read the question again, please.

Mr. Hatch: If your Honor will bear with me
further, I think the proper thing for the witness
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to do would be to relate if she has any knowledge

of what was done and not to answer Counsel's

question because it was leading and calls for a con-

clusion.

The Court: It is leading.

Mr. Hatch: Then I will make an objection on

that.

Mr. Beach : We went into this on direct exami-

nation and I understood we had laid the foundation

for this already.

The Court: It was on this document that the

objection was raised as to admissibility of testi-

mony ?

Mr. Beach: Yes, your Honor, and for that rea-

son we did not go into it any further until after

your Honor ruled on it.

The Court: Now this specific question here, the

Court recalls, that you are asking this witness is

as to whether they were informed.

I think it is leading, but I think that objection

may be overruled because we will save time. The

question is whether or not the directors had been

informed?

Mr. Beach : That is it, your Honor.

The Court : Of the execution of this instrument ?

Mr. Beach: Yes. Or regarding the execution of

the instrument. [529]

The Court: I think it should be related in time.

Mr. Beach: As I recall the witness' testimony,

and Counsel can correct me, was that she did sign
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this at the request of the attorney, Mr. Sproll, when
Mr. Mogan was out of town and that she consulted

Mr. Wollenweber.

My question now is, were the directors of Bay
Point Oyster Farms informed?

The Court : I think you should say when.

Mr. Beach : All right. Then let me ask this

:

Q. (By Mr. Beach) : When this situation arose,

Mrs. Steinhaus, regarding the

The Court: Do not answer the question until

finished.

Q. (By Mr. Beach, continuing) : regard-

ing the request of Mr. SproU that this matter be

signed, was this situation prior to your signature

called to the attention of the directors of Bay Point

Oyster Farms?

Mr. Hartson: I will object to the question be-

cause it doesn't call for whether or not she told

somebody. She can't tell what knowledge the direc-

tors have of the incident. She can say whether or

not she told them.

The Court: As to your knowledge you can

testify.

Mr. Beach: That is right.

A. No, they were not informed, so far as [530]

I know.

Q. Do you know whether the directors of Bay
Point Oyster Farms were informed that you had

signed this document after you signed it?

A. No.

The Court: Also within your own knowledge?
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The Witness: Yes.

Q. (By Mr. Beach) : Do you know—so far as

you know—were the directors of Willapoint Oyster

Farms informed of the situation regarding

The Court: Willapoint?

Mr. Beach: Excuse me.

Q. (By Mr. Beach, continuing) : Willapoint

Oysters informed regarding the advice of the attor-

ney that you sign this document prior to your sig-

nature? A. No.

Q. So far as you know, were the directors of

Willapoint Oysters informed that you had signed

this document after you signed it ?

Mr. Hatch : If your Honor please, I am going to

reiterate my objection to this line of questioning.

I can not help but express the thought that the

proper thing for the witness to be interrogated con-

cerning is what she did, and then your Honor is

the one to draw the conclusion.

The Court: Mr. Hatch, we are having consider-

able difficulty in making progress here and while

some of these questions may [531] be leading and

subject to technical objection, I think the point of

the question is rather clear to all of us and, in

admitting this testimony, subject to your objection,

I think the Court can distinguish how far this wit-

ness can testify and, in the interest of saving time,

the Court is going to permit it.

Mr. Hatch: And so that I won't have to inter-

rupt, you will understand that the objection runs

to this line of testimony?
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The Court: To the nature of the questions?

Mr. Hatch: That is right.

A. No.

Q. (By Mr. Beach) : At the time I think you

also testified previously that you had signed the

petition, statement, power of attorney, and declara-

tion of Plaintiff's Exhibit 12, appearing on pages

numbered one (1) and two (2) of that exhibit; is

that correct? A. That is my signature.

Mr. Beach: Now it is Counsers recollection that

the witness testified she signed that at the direction

of ]VIr. Mogan. Is that correct?

The Court: Are you referring now to Plaintiff's

Exhibit 12?

Mr. Beach : Yes, your Honor.

Mr. Hatch: I believe the witness did so testify.

That is my off-hand recollection. [532]

Q. (By Mr. Beach) : Mrs. Steinhaus, I shall

ask whether, as far as you know, the question as to

whether you should sign this instriunent was pre-

sented to the board of directors of Bay Point Oys-

ter Farms, other than Mr. Mogan, prior to your

signing this instrument?

Mr. Hatch : Will you kindly repeat the question,

Mr. Reporter, we couldn't hear.

(Whereupon, material appearing on lines 2

through 5, page 533, read by Reporter.)

The Court: This is as to Exhibit 12 now?

Mr. Beach: That is right.

The Court: As distinguished from
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Mr. Beach (Interposing) : 13. Will you read the

question again, please?

(Whereupon, material appearing on lines 2

through 5, page 533, read by Reporter.)

A. I do not know.

Q. (By Mr. Beach): So far as you know?

A. I do not know. So far as I know, no.

Q. As far as you know, was the question as to

whether you should sign this instrument ever pre-

sented to the board of directors of Willapoint Oys-

ters prior to your signing it? A. No.

Q. As far as you know, was your signing of this

instrument [533] ever called to the attention of the

board of directors of Bay Point Oyster Farms,

other than Mr. Mogan, after you signed the instru-

ment? A. No.

Mr. Arnold: Your Honor, I object to this line

of questioning for the reason that it is wholly im-

material. The company received the docimient.

They accepted it. They have accepted the mark and

confirmed the work.

The Court: The Court will hear this line of tes-

timony, Mr. Arnold. Your objection may be noted.

Mr. Arnold: Exception, please.

The Court : Yes, you have an exception.

Mr. Beach : Did the Reporter get an answer ?

(Whereupon, material appearing on line 3,

page 534, read by Reporter.)

Q. (By Mr. Beach) : Mrs. Steinhaus, so far as

you know, was the fact that you signed this docu-
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ment ever called to the attention of the board of

directors of Willapoint Oysters, except Mr. Mogan,

after you signed that agreement—that document?

A. No.

Q. Referring you to the matter of the joint meet-

ing of the board of directors of Bay Point Oyster

Farms, Willapa Oyster Farms, and Willapoint

Oysters, on page 40 of Bay Point Oyster's book,

Plaintiff's Exhibit 21, the second page, your atten-

tion has previously been called to the [534] state-

ment :

*^ Question of annual statement was brought

up by Mr. Gross and discussed, also trade-

name ^Willapoint,' as well as staying out of the

fresh market at the present time. Also taxes

which are being kept as low as possible until

after depression. Trade name has been patented

and we have certificate."

The Court: Is that the minute book of Willa-

point?

Mr. Beach: Bay Point, Exhibit 21.

Q. (By Mr. Beach, continuing) : Is my recol-

lection correct that you testified that you prepared

these minutes, Mrs. Steinhaus? A. Yes.

Q. Can you state who said that the trade-mark

had been patented? A. Yes.

Q. Who was it? A. Mr. Mogan.

Q. Was there any explanation of who '^we" was

in that quotation stating *' * * * we have certifi-

cate."? A. No.
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Mr. Hartson: Just a minute. I object to that

question.

The Court: What is your objection?

Mr. Hartson: On the ground that it is calling

for the [535] conclusion of the witness. That rec-

ord stands there, your Honor. It is for your Honor

to determine what was done at that meeting.

Now, anything she says along this line will add to

that record, add to it, which in the nature of things

is going to change that record.

Now I don't think that the authorities permit

that sort of thing.

Mr. Beach: We will be glad to submit a brief

on the authorities, your Honor.

The Court: I think the Court is sufficiently in-

formed. It is a question of judgment as to what

the effect of the testimony is.

You are directing your objection to this last

question?

Mr. Hartson: Yes.

The Court: As to what was meant by the word

^<we"?

Mr. Hartson: That is right.

Mr. Beach: I think I asked if it was stated

who ^Ve" was, not what her understanding was.

If it was her understanding, I would like to re-

phrase the question.

Will the Reporter please read the question?

The Court: Mrs. Steinhaus, if you will refrain

from any answer until after ruling.
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(Whereupon, material appearing on lines 20

and 21, page 535, read by Reporter.)

Mr. Hatch: The Defendant, Willapoint Oysters,

would like to join in that objection, if your Honor
please. [536]

The Court : You are asking if any statement was

made ? That is this question ?

Mr. Beach: Yes, if there was any explanation

made at the meeting.

^^Was there any explanation as to who ^we' was?''

The Court : Apart from the minutes ?

Mr. Beach: Yes.

The Court: The purpose of this question is not

to challenge the minutes.

Mr. Beach: That is correct. It is a matter of

further explanation.

The Court: The Court feels that testimony of

this character is admissible.

If it should develop that the testimony, in sub-

stance, proposes to change or detract, then I think

your objection may come within the rule and pro-

hibit it.

However, it being before the Court, I think that

the question may be answered.

The effect of it may ultimately be determined by

what the rest of the testimony is, so that the Court,

on that basis, will overrule the objection, and excep-

tions are always allowed, and the witness may
testify.

Mr. Beach: And we have stipulated that objec-
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tion by one Counsel can be considered for all the

Defendants.

The Court: Yes. [537]

Mr. Beach: So that to save time we will not

reiterate that stipulation.

Now, will the Reporter please read the question

and the witness may answer this then, your Honor?

The Court: Yes.

(Whereupon, material appearing on lines 20

and 21, page 535, read by Reporter.)

A. No.

Q. (By Mr. Beach) : Was there any state-

ment

Mr. Hatch: Which made our objections sound

foolish.

Q. (By Mr. Beach, continuing) : Was there

any statement made at that meeting, Mrs. Stein-

haus, as to when the trade name had been patented ?

The Court: You wish objection shown to this

also?

Mr. Hatch: Yes.

A. No, not to my recollection.

Q. (By Mr. Beach) : Mrs. Steinhaus, what was

the relationship between Bay Point Oyster Farms,

Willapa Oyster Farms, and Willapoint Oysters,

Incorporated ?

Mr. Hatch: Just a moment. I object to that as

calling for a pure conclusion of the witness, if your

Honor please.

The Court: Objection sustained.



vs. Willapoint Oysters, Inc., etc, 441

(Testimony of Inez L. Steinhaus.)

Mr. Beach: I will ask the Clerk to mark this

exhibit, [538] Plaintiff's Exhibit

The Clerk: Plaintiff's Exhibit Number 33

marked for identification.

(Plaintiff's Exhibit Nimiber 33 marked for

identification.)

Mr. Beach: May we expedite matters? Would
Counsel be willing to stipulate what that is ?

Mr. Hatch: I will stipulate that this has been

marked Plaintiff's Exhibit 33 and is an issue of the

^^Willapointer" of April, 1931.

The Court : Does it say who it was published by?

Mr. Beach: It says published by Bay Point

Oyster Farms, Willapa Oyster Farms, and Willa-

point Oysters, and on that basis I offer Plaintiff's

Exhibit 33 in evidence.

Mr. Hatch: Same objection I made before, if

your Honor please.

The Court: The objection was to materiality?

Mr. Hatch : Materiality and the fact that a whole

lot of the matters contained therein are hearsay.

The Court: The Court will admit it. It may
represent what it purports to be. As to materiality,

that depends upon the testimony relating to it in-

sofar as it may constitute hearsay, or any elements

thereof, which would not be evidence in any event.

It may be admitted.

(Plaintiff's Exhibit Number 33 admitted in

evidence.) [539]
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The Clerk: Plaintiff's Exhibits Numbers 34 and

35 marked for identification.

(Plaintiff's Exhibits Nmnbers 34 and 35

marked for identification.)

Q. (By Mr. Beach) : Mrs. Steinhaus, showing

you the documents marked Plaintiff's Exhibits 34

and 35, can you state what those are ?

A. Recipe folders.

Q. Are you familiar with those folders?

A. Yes.

Q. Do you know whether any of those folders

were distributed? A. Yes.

Q. Do you know, approximately, when the

folder. Plaintiff's Exhibit 34, was distributed?

A. 1932.

Q. Over what period of time, if your know?

A. No, I wouldn't remember just how long, but

for some time.

Q. Do you know when, and for how long, the

folder Plaintiff's [542] Exhibit 35 was distributed?

A. Several years.

Q. Do you know when it was first distributed,

approximately ?

A. No, I don't know exactly.

Mr. Beach: I will offer these recipe folders in

evidence as Plantiff 's Exhibits 34 and 35.

Mr. Hatch: No objection.

The Court : They may be received.

(Plaintiff's Exhibits Numbers 34 and 35

admitted in evidence.)
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The Clerk: Plaintiff ^s Exhibits Numbers 36 and

37 marked for identification.

(Plaintiff's Exhibits Numbers 36 and 37

marked for identification.)

Q. (By Mr. Beach) : Showing the witness the

documents marked Plaintiff's Exhibits 36 and 37,

for identification, can you state what those are,

Mrs. Steinhaus? A. Well, this is a mat.

The Court: You are referring to which one?

The Witness: 36.

The Court :

'

' Mat, '

' you say ?

The Witness: I think 37 is also a mat. [543]

Q. (By Mr. Beach) : Can you state what was

done with these items? A. Yes.

Q. Will you please so state.

A. They were sent to the brokers to use in

advertising the sale of ^^Willapoint" oysters.

Q. Do you know, approximately, when the sheet,

like Plaintiff's Exhibit 36, was sent out to brokers?

A. I think that was in the late forties (40 's).

The Court: Late forties (40 's), did you say?

The Witness: Yes.

Q. (By Mr. Beach) : Do you know when the

sheets, like Plaintiff's Exhibit 37, were sent out to

brokers ?

A. Those were sent out during the thirties (30 's).

Mr. Beach : I offer in evidence the sheets. Plain-

tiff 's Exhibits 36 and 37.

Mr. Hatch : Might I see 37, please ?

(Exhibit handed to Mr. Hatch by Mr.

Beach.)
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Mr. Hatch: No objection.

The Court : They may be admitted.

(Plaintiff's Exhibits Numbers 36 and 37

admitted in evidence.)

Q. (By Mr. Beach) : Mrs. Steinhaus, did you

ever write any letters for Bay [544] Point Oyster

Farms, Willapa Oyster Farms, or Willapoint Oys-

ters, Incorporated?

Mr. Hatch: Why, I will admit the witness has,

undoubtedly

A. Yes.

Mr. Hatch (Continuing) : written hundreds

of letters for all three (3) of them.

Mr. Beach: And will Counsel admit that liter-

ally hundreds of letters were sent out on the letter-

head of Willapoint Oysters, like that of Plaintiff's

Exhibit 5, over a period of twenty (20) years or so

—over many years, should we say?

Mr. Hatch : We will admit this particular letter-

head, as exemplified by Plaintiff's Exhibit 5, was

used for a number of years.

The Court: A number of years between 1930

and the present time ?

Mr. Hatch: Sometime between 1930 and the

present time, your Honor, yes, sir, that particular

letterhead was used for a number of years in that

time.

Mr. Kumm: Not at present.

Mr. Beach: Shall we say up until November,

1950?



vs. Willapoint Oysters, Inc., etc. 445

(Testimony of Inez L. Steinhaus.)

Mr. Kiimm: Between August and November,

1950.

Mr. Beach: Between August and November,

1950, Counsel states, which I agree to. [545]

Q. (By Mr. Beach) : Mrs. Steinhaus, were you

familiar with the checks on which dividends were

paid to stockholders of Bay Point Oyster Farms?

The Court: Check blanks now?
Mr. Beach: Yes, check blanks.

A. Yes.

The Clerk: Plaintiff's Exhibit Number 38

marked for identification.

(Plaintiff's Exhibit Number 38 marked for

identification.)

Mr. Hatch: When we are talking about checks,

those are something I would like to see.

Mr. Beach: Will Counsel stipulate that Plain-

tiff's Exhibit 38 is a sample of the check blanks on

which dividends were paid to Bay Point Oyster

Farms stockholders?

Mr. Hatch: We will stipulate that this is the

form of check that was used by Bay Point Oyster

Farms, Incorporated, to pay dividends—to pay

their dividend niunber two, June 1, 1946, for six

dollars ($6.00) per share.

Mr. Beach: I offer the exhibit. Plaintiff's Ex-

hibit 38, in evidence.

The Court: It will be admitted.

(Plaintiff's Exhibit Number 38 admitted in

evidence.)
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The Clerk: Plaintiff ^s Exhibit Number 39

marked for [546] identification.

(Plaintiff's Exhibit Number 39 marked for

identification.)

Q. (By Mr. Beach) ; Showing the witness the

document marked Plaintiff's Exhibit 39, I will ask

whether she can identify her signature on that

document? A. Yes.

Q. Can you state what that is, Mrs. Steinhaus?

A. Substitute declaration, trade-mark.

Mr. Beach: I will offer in evidence the substi-

tute declaration, trade-mark, Plaintiff's Exhibit 39.

Mr. Hatch. I object to that on the grounds it is

irrelevant and immaterial, and on the further

ground that I feel that the entire record in that

application should be placed before your Honor.

Just picking out such portions of a file wrapper

in a pending application before the United States

Patent Office is incomplete.

Mr. Hartson: It is already in the record.

Mr. Hatch: No, this one is not in the record.

If Counsel wants to put in the entire record in

that case, I have no objection.

Mr. Beach: We have no objection to the entire

record going in. Counsel does not have access to

that. If Counsel for Defendant would like to sup-

ply copies and substitute for this Plaintiff's [547]

Exhibit 39, for identification, that will be satis-

factory. [548]
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The Court : I think they may identify their own
letters for what they may be w^orth. It doesn't con-

stitute an official document.

Mr. Beach: That is correct, and that is all it is

being offered for at this time.

The Court: The Court will admit them as being

a copy.

(Plaintiff's Exhibit Number 39 admitted in

evidence.)

The Court: I think you should identify it more

clearly—a copy, I will say, of a substitute declara-

tion, presumed to be a copy.

Mr. Beach: If your Honor please, the actual

exhibit [550] does bear the pen and ink signature

of the present witness, as she testified. So, it is a

duplicate original, I believe, as a matter of evi-

dence, being a signed carbon copy of what was pre-

pared at that time.

Mr. Hartson: When did you sign it, Mrs. Stein-

haus?

The Court. I think you should identify it more*

Mr. Hartson: When did you sign it, Mrs. Stein-

haus?

The Witness: I do not remember the date.

Q. (By Mr. Beach) : Mrs. Steinhaus, do you

remember the circumstances under which you signed

that document?

Mr. Hatch: I object to that as irrelevant and

immaterial.

Mr. Beach: I am trying to identify it further.

Counsel.



448 Bay Point Oyster Farms, etc.

(Testimony of Inez L. Steinhaus.)

The Court: Overruled.

A. Yes.

Q. (By Mr. Beach) : Will you please state

them?

A. In the Bell Street Office of the Bay Point

Oyster Farms.

Q. Do you understand the question as to the

circurnstances imder which you signed it?

A. I don't know just what that question con-

stitutes.

Q. Well

A. How did I happen to sign it? [551]

Q. Yes.

A. Mr. Bailey had been checking up on the

trade-mark.

Mr. Hatch: Just a moment. I object to the wit-

ness testifying to what Mr. Bailey had been doing.

She can testify what she did.

The Court: If she knows, she can testify. You

may not testify as to conversations.

A. (Continuing) : This paper was drawn up

and brought in and I signed it.

Q. (By Mr. Beach) : Did anyone ask you to

sign it?

A. Mr. Bailey asked me to sign it.

Q. Do you know whether this substitute declara-

tion, prior to your signature, was ever called to

the attention of the directors of Bay Point Oyster

Farms? A. No.

Mr. Hatch: Same objection as previously inter-

posed, and I understand, your Honor's ruling will

go to this line of testimony?
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Mr. Arnold: I make the same objection and that

it is incompetent.

The Court: The line of testimony or the docu-

ment?

Mr. Arnold: This whole document.

Mr. Beach: The document has not been offered

yet.

The Court: This is testimony independent of

the offering [552] of it, as I understand.

Q. (By Mr. Beach) : Do you know whether,

prior to your signature on this document, the docu-

ment was ever called to the attention of the direc-

tors of Willapoint Oysters, other than Mr. Bailey?

A. No.

The Court: You are testifying only as to your

knowledge?

The Witness: Yes.

Q. (By Mr. Beach) : Did you type this docu-

ment, Mrs. Steinhaus?

Mr. Hatch: I object to that as irrelevant and

immaterial.

The Court: It is for purpose of identification,

Mr. Hatch.

A. No.

Q. (By Mr. Beach) : After you signed the

document, do you know what was done with it of

your own knowledge? A. No.

Mr. Beach: I will renew the offer in evidence.

Well, no. First

:

Q. (By Mr. Beach) : At the time you signed

the first page of the dociunent, Mrs. Steinhaus,
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did you see any other pages of the exhibit? [553]

A. Not to my recollection.

Mr. Beach: Then I think it would be appropri-

ate to reserve offering it until it is further identi-

fied.

The Court: Yes.
* * *

Mr. Hatch: We will stipulate that these are

reports that were sent to the stockholders of the

two (2) Farms companies, yes, your Honor. [554]

The Court: Then you offer them as exhibits?

Mr. Beach : Yes. We will offer them as exhibits

and I will ask the Clerk to mark them.

The Clerk: Plaintiff's Exhibits Numbers 40, 41,

42, 43, 44, and 45 marked for identification.

(Plaintiff's Exhibits Numbers 40, 41, 42, 43,

44 and 45 marked for identification.)

Mr. Beach: In explanation, your Honor, Plain-

tiff's Exhibit 40 is stamped Willapa Oyster Farms,

but the heading is addressed imder Bay Point Oys-

ter Farms and Willapa Oyster Farms, and I pre-

sume Counsel has stipulated that this same report

went out to stockholders of both companies; is that

right?

Mr. Hatch: If you state that is the case; yes.

Mr. Beach: That is my understanding.

The Court: Are they dated, Mr. Beach?

Mr. Beach: Yes, your Honor. They are dated

respectively, 1945, 1946, 1947, 1948 and 1949, jointly

to the two (2) Farms companies, and the one dated

November 24, 1950, went only to the stockholders of

Bay Point Oyster Farms.
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And, in accordance with the stipulation, I will

offer them in evidence.

Mr. Hatch: No objection.

The Court: I understand there is no objection.

They will be admitted.

(Plaintiff's Exhibits Numbers [555] 40, 41,

42, 43, 44 and 45 admitted in evidence.)

^ * *

Cross-Examination

(Continued)

By Mr. Hatch:

Q. Mrs. Steinhaus, you are a director of Bay
Point Oyster Farms, are you not ? [556]

A. Yes.

Q. How long have you been such?

A. Oh, I don't remember the exact date, but for

a good many years.

Q. The past fifteen (15) years, approximately?

A. Yes.

Q. And you are the secretary and treasurer of

Bay Point Oyster Farms, likewise? A. Yes.

Q. And you have been secretary-treasurer of

Bay Point Oyster Farms since sometime in 1930,

have you not?

A. I believe that was the date.

Q. You have continuously occupied that office?

A. Yes.

Q. At the present time you are drawing a pen-

sion of fifty dollars ($50.00) a month from Bay
Point Oyster Farms? A. Yes.
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Q. And you are not performing any active

duties in the office? A. No. [557]

Q. At any rate, Mr. Mogan was a promoter; is

that correct? A. Yes.

Q. And he was quite an efficient promoter?

A. Very.

Q. Insofar as this trade publication, the ^^Willa-

pointer" is concerned, the primary purpose of the

issuance—I will rephrase that.

One of the primary purposes of the issuance of

the bulletin, the ^'Willapointer," was to promote

the sale of shares of stock, particularly in Willapa

Oyster Farms, is not that correct? Bay Point had

largely been subscribed, I take it, by that time?

A. Can I answer that otherwise than ^^yes" or

^^no."

Q. Go ahead and make your answer.

The Court: Yes, imless Counsel objects.

A. It was as information to the stockholders of

both Bay Point and Willapa Oyster Farms. [559]

* * *

Q. Now, Mrs. Steinhaus, in October of 1930, the

trade-mark ''Willapoint" was a new mark, was it

not? A. A ''new" mark?

Q. Yes.

A. Well, just what do you mean by a ''new

mark"?

Q. WeU
A. I don't know at that date just how long it

had been used.
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Q. And in September of 1930 oysters were not

being sold, were they?

A. I believe we began selling oysters in Septem-

ber, 1930, because they always waited for an ^'R"

month before they could sell oysters.

Q. Well, calling your attemption to the Sep-

tember, 1930, issue of the ^'Willapointer," and par-

ticularly the article on page three thereof

Mr. Beach: What exhibit number is that, [560]

please. Counsel?

Mr. Hatch: Number 14.

Q. (By Mr. Hatch, continuing) : Where it is

stated

:

^^At Last! Oyster Season Opens Oct. 15th—

Remember

!

'^The spawning season of 1930 was rather late

and it is estimated that the oysters will not recover

their prime condition until after the first of Octo-

ber. In order to assure ourselves that we V^ould

have a large supply of oysters and could take care

of the demand, we have set the 15th of October as

the day to begin shipping oysters. By that time the

opening house will be fully completed and every-

thing ready for opening and shipping oysters on a

wholesale basis.''

Does that article refresh your recollection con-

cerning matters in September, 1930, to any extent,

Mrs. Steinhaus?

A. Only that the oysters probably were not fat

enough to harvest before that time. Sometimes the

harvesting started the very first of September.
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Sometimes .it was later on account of the season.

Q. Well, do you want the Court to understand

your testimony to be that oysters were being sold

in September of 1930? [561]

A. I wouldn't remember the date exactly when

they started selling.

Q. Well, a few minutes

A. (Continuing) : That special year because

there were so many years, but September 1st was

always set as the date that we should begin selling

oysters, because they were supposed to be ready

and good for consumption.

Q. You would say that during all of the time

you were associated with these three (3) companies,

then, they commenced the sale of oysters in the

fall on September 1st ; is that correct ?

A. Not always. In the early times, before they

had had a great deal of work done, whether the

oysters were good earlier or later.

Q. When the ^^Willapointer" was distributed to

the recipients of it, whom I assume to have been

stockholders and other people interested in the oys-

ter industry, did not the companies attempt to make

an accurate portrayal of conditions? A. Yes.

Q. And would it not be your feeling, Mrs. Stein-

haus, that their expressed, and published, views as

to when the oysters would be ready for sale would

be accurate? A. Yes. [562]

* * *

Q. You say the ''Willapoinf' label was not a
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new label, or brand, in October, 1930, Mrs. Stein-

haus ?

A. I don't know exactly when we began using

''Willapoint" but I think it was before that.

Q. Do you know whether Mr. Mogan ever used

it in connection with his development company?

A. With Willapa Development Company?

Q. Yes. A. No, I don't.

Q. Mrs. Steinhaus, calling your attention to

Exhibit 15, which is the issue of the ''Willapointer''

for October 17, 1951, and calling your attention to

an article which appears in the bottom center of

page two A. The date there is 1930.

Q. October, 1930, wherein, in the last—in the

center paragraph this statement is made

:

Mr. Beach: On what page?

Mr. Hatch: Page two (2) in the middle, bottom

paragraph.

Q. (By Mr. Hatch, continuing) : ''The pro-

gram would include an interesting lecturer, a 1,000-

foot movie [564] reel, 'The Land of the Willapa';

and if a luncheon, oysters will be supplied so all

may have an opportunity to sample the new Willa-

point Brand of Pacific Oyster."

Now, is it not a fact, Mrs. Steinhaus, that in

October, 1930, the "Willapoint" brand was a new
brand?

A. I don't know just how new. I don't know
exactly when they started using it as to date.

Q. Now, calling your attention to the same ex-
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hibit, Exhibit 15, an item that is contained in the

^^ Question Box" on page three (3) thereof.

I will ask you if these statements do not appear

therein

:

^^What Is Your Trade-Mark?
'' ^Willapoint' is the brand under which all oys-

ters of our organizations will be marketed. ^ * *''

Does that statement appear in the October, 1930,

issue of the ^^Willapointer,'' Mrs. Steinhaus?

A. Yes, it does.

Q. And is it not a fact that at that time it was

contemplated that oysters would in the future be

sold under the ^'Willapoinf brand, or trade-mark?

A. Yes, under ^^Willapoint" brand. [565]

jj

Q. When did you first hear of the '^Willapoint

brand, Mrs. Steinhaus?

A. Well, I think someone

Q. The trade-mark—the ^'Willapoint" brand or

trade-mark ?

A. I think almost as soon as Bay Point Oyster

Farms was organized. Mr. Mogan began casting

around for a name for the oysters. He tried to

make something as close to ''Blue Point" as he

could.

Q. Do you know why he was attempting to in-

(jicate—to get a reference—a semblance—to ''Blue

Point"?

A. "Blue Point" was supposed to be the best

oysters and were at that time, I believe.

Q. Now, Mrs. Steinhaus, at the time you gave
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your deposition, on October 11, 1951, I will ask you

if this question was not propounded to you and if

you did not give the following answer:

''Question: When did you first hear of ^Willa-

point' brand?

''Answer: Probably not until after Willapoint

was organized. There was discussion for several

years about brand and trade-marks/' [569]

A. Possibly I did.

Q. Now, Mrs. Steinhaus, when did Bay Point

Oyster Farms, Willapa Oyster Farms, or Willa-

point Oysters first begin to sell oysters; first com-

menced selling oysters?

A. I believe that Bay Point Oyster Farms sold

their first oysters in the fall, or winter, of 1929-

1930. They were fresh oysters.

Q. Can you give us any information as to when

any of the companies first—any of the other com-

panies first—commenced the sale of oysters?

A. To the best of my knowledge and recollec-

tion I don't think that Willapa Oyster Farms had

oysters until in 1931.

Q. Do you recall when in 1931 ?

A. It wouldn't be until in the fall. Harvesting

didn't begin until the fall.

Q. Mrs. Steinhaus, do you know when Willa-

point Oysters first commenced the sale of oysters?

A. No, I do not.

Q. Mrs. Steinhaus, I will ask you if at the time

you gave your deposition, on October 11, 1951, in

my office the following questions were not pro-
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pounded to you and you made the following an-

swers :

^^ Question: Do you know when any of the com-

panies first commenced selling oysters?

^'Answer: I don't remember the date. [570]
^^ Question: Do you know the year?

^^Answer: No, I do not remember.
^^ Question: Do you know when any of the com-

panies first commenced to sell oysters in cans?

^^Answer: No, I don't remember the dates.

*^ Question: Do you know when any of the com-

panies first started to sell processed oysters? By
that I mean oysters other than in the shell.

^^Answer: I do not remember those dates.

^^ Question: Do you have any idea within what

range of years it would be ?

^^Answer: I could only tell that from the books."

I will ask you, Mrs. Steinhaus, if those questions

were propoimded to you and you gave those answers

on October 11, 1951?

A. I probably did, but from

Mr. Hatch: You have answered the question.

Thank you.

Mr. Beach: I think that the witness is entitled

to explain it, your Honor.

The Court : She may. You may. Go ahead. [571]

A. (Continuing) : But from testimony that has

been given here, and seeing the different exhibits

that have been put up as—in this Court—it has

refreshed my memory on dates, or, on those times

—
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extent of the time it took for the oysters to grow

and be ready for market.

Q. (By Mr. Hatch) : Mrs. Steinhaus, do you

know when Mr. Mogan took his trip to Japan?

A. I believe it was—I don^t know—1932 or 1933.

I don't remember the exact date there.

Q. Do you know how long he was gone?

A. Several months. I don't remember how many
months. He extended his trip into Norway and

other places besides Japan after he had gotten over

across the ocean.

Q. Mrs. Steinhaus, calling your attention to

Plaintiff's Exhibit 13, the substitute declaration,

that bears page number thirteen (13) at the bottom

thereof, I will ask you if that is your signature?

A. Yes.

Q. Mrs. Steinhaus, I will ask you if it is not a

fact that in November, 1932, you made this state-

ment under oath

:

^^Inez L. Steinhaus, being duly sworn deposes

and says: that she is the Secretary-Treasurer of

Willapoint Oysters, Incorporated, the corporation

named in the amended statement in the application

for [572] registration in the United States Patent

Office for the trade-mark ^Willapoint,' Serial No.

308,102; filed November 20, 1930; that she believes

such statement to be true and that she believes said

corporation is the owner of the trade-mark sought

to be registered; that no other person, firm, corpo-

ration or association, to the best of her knowledge

and belief, has the right to use the ^rade-mark in
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the United States, either in the identical form or in

any such near resemblance thereto as might be

calculated to deceive; that said trade-mark is used

by said corporation in commerce among the several

states of the United States; that the description

and drawing presented truly represent the trade-

mark sought to be registered; and that specimens

show the trade-mark as actually used upon the

goods."?

A. My signature is there, is it not ?

Mr. Hatch: Will you read the question to the

witness, please, Mr. Reporter? [573]

(Whereupon, material appearing on lines 19

through 25, page 572, and lines 1 through 22,

page 573, read by Reporter.)

A. (Continuing) : Yes.

Q. (By Mr. Hatch) : Now, Mrs. Steinhaus, you

swore to that statement before one B. Bertrand, on

the blank day of November, 1932, did you not?

A. Yes.

Q. And then you likewise swore to an identical

substitute declaration on the 26th day of Novem-

ber, 1932, before B. Bertrand, the purpose of it

being to correct the omission of the date in the first

statement? A. Yes.

Q. Do you know what happened to that applica-

tion for trade-mark?

A. Why, I presume it was sent to Washington,

D. C. Mr. Sproll was the man who had charge of it.

Q. I assume you read those papers over before

you signed them? A. Yes.
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Q. And you attempted to state the truth in them,

according to the best of your ability, did you not,

Mrs. Steinhaus? A. Yes.

Q. Now, calling your attention to Plaintiff's

Exhibit 12, I will ask you if the declaration on

page two (2) thereof was not signed by [574]

yourself? A. Yes.

Q. And it was sworn to by you before Tyre H.

Hollander, Notary Public, in and for the State of

Washington, residing at Seattle, on the 17th day of

January, 1933, was it not ? A. Yes.

Q. And at that time, I will ask you if you did

not make the following statement under oath:

*^Inez L. Steinhaus, being duly sworn, deposes

and says:

^^That she is the Secretary-Treasurer of the cor-

poration, the applicant named in the foregoing

statement;

'^That she believes the foregoing statement is

true;

^'That she believes said corporation is the owner

of the trade-mark sought to be registered

;

^^That no other person, firm, corporation or asso-

ciation, to the best of her knowledge and belief,

has the right to use said trade-mark in the United

States, either in the identical form or in any such

near resemblance thereto as might be calculated to

deceive; [575]

^^That said trade-mark is used by said corpora-

tion in commerce among the several states of the

United States;
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^^That the description and drawing presented

truly represent the trade-mark sought to be regis-

tered, and that the specimens show the trade-mark

as actually used upon said goods."?

A. Yes.

Q. And the statement just referred to in the

affidavit reads as follows, does it not

:

^^To the Commissioner of Patents:

^^Willapoint Oysters, Incorporated, a corporation

duly organized under the laws of the State of

Washington, and located at Seattle, Washington,

and doing business at 1209 Western Avenue, Seat-

tle, Washington, has adopted and used the trade-

mark shown in the accompanying drawing for

Canned Raw Oysters, and Canned Cooked Oysters,

in Class 46, Foods and ingredients of F.oods, and

presents herewith five (5) specimens showing the

trade-mark as actually used by the applicant upon

the goods, and requests that the same be [576]

registered in the United States Patent Office, in

accordance with the Act of February 20, 1905, as

amended.

^^The trade-mark has been continuously used and

applied to said goods in applicant's business, and

that of its predecessors from whom title was de-

rived, since October 19, 1930.

^^The trade-mark is applied or affixed to the cans

containing the goods by lithographing the same

thereon, or by placing thereon a printed label or

wrapper on which the trade-mark is shown.''
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You made an affidavit that those statements were

correct, did you not, Mrs. Steinhaus ?

A. Yes.

Q. And at the time you made that statement

you read the affidavit over before you signed it,

and you believed it to be true, did you not ?

A. Yes.

Q. Now, Mrs. Steinhaus

Mr. Hatch: I would like to have this marked.

The Clerk: Defendant's Exhibit A-T marked for

identification.

(Defendant's Exhibit Number A-7 marked
for identification.) [577]

Q. (By Mr. Hatch) : Calling your attention to

Defendant's Exhibit A-7 for identification, which

purports to be the file wrapper and pending appli-

cation for the registration of a trade-mark of Wil-

lapoint Oysters, Incorporated, filed December 30,

1949, referring to page seven (7) thereof

Mr. Beach : Will Counsel give the serial number,

please ?

Mr. Hatch : The serial number is 590,206.

Q. (By Mr. Hatch, continuing) : I will ask you

if you likewise signed the substitute declaration

therein contained under oath? A. Yes.

Q. And at that time, I will ask you, if you did

not state as follows, or sign the following statement

:

''Rupert H. Bailey and Inez L. Steinhaus, being

both duly sworn, depose and say: that they are the

President and Secretary-Treasurer, respectively, of
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Willapoint Oysters, Incorporated, the corporation

named in the statement of the above-entitled appli-

cation for registration; that they believe the said

corporation is the legal owner of the trade-mark

which is in use in commerce among [578] the several

states, and that no other person, firm, corporation

or association, to the best of their knowledge and

belief, has the right to use such trade-mark in com-

merce which may lawfully be regulated by Con-

gress, either in the identical form thereof or in

such near resemblance thereto as might be calculated

to deceive, except for Bay Point Oyster Farms,

Incorporated, and Willapa Oyster Farms, Incor-

porated, specified in the statement, as amended,

which are the beneficial owners of such trade-mark

and of each of which, the affiants are also the Presi-

dent and Secretary-Treasurer, respectively ; that

the drawing and description truly represent the

trade-mark sought to be registered; that the speci-

mens show the trade-mark as actually used in con-

nection with the goods ; and that the facts set forth

in the statement, as amended, are true."?

A. Yes.

Q. Now, calling your attention to page twelve

(12) in this same file wrapper—pages twelve (12)

and thirteen (13), I will ask you if you did not

sign the affidavit therein contained ? [579]

A. Yes.

Q. Do you remember the circumstances of sign-

ing the latter affidavit, Mrs. Steinhaus?
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A. I don't recall all the affidavit. I recognize

my sig7iature, but I haven't read the affidavit.

Q. Would you like to look at it? Would you

like to read it over and then tell us, if you can re-

call, the circumstances of signing that affidavit ?

The Court: That is page twelve (12) on De-

fendant's Exhibit A-7?

Mr. Hatch: Pages 12 and 13, yes, your Honor.

A. As near as I recall, we were discussing

Q. (By Mr. Hatch) : Would you mind saying

who *'we" were?

A. Well, all of us who were in the office. I don't

recall who was in there. Mr. Bailey, Mr. WoUen-
w^eber. I don't remember whether Verne was there

or not. But no directors. That is, it wasn't a direc-

tors' meeting. No meeting called or anything of

that kind. The discussion came up about whether

I had been directed to sign any of these papers and

I had not by any directors' meeting.

The Court: What was the date of this?

The Witness : This one is November 8, 1950.

Q. (By Mr. Hatch): And you think Verne

might have been present at that meeting? [580]

A. I don't know.

Q. Referring to Verne Hayes?

A. Referring to Verne Hayes, I don't recall.

Q. Do you recall who prepared that affidavit?

A. No, I don't recall who prepared it, whether

Mr. Sproll did or whether some other

Q. Mrs. Steinhaus, the affidavit that I am re-

ferring to reads as follows:
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^^ State of Washington, County of King—ss.

^^Inez L. Steinhaus, being first duly sworn, de-

poses and says that she signed the paper entitled

^Substitute Declaration' in the above-entitled appli-

cation for registration of the trade-mark 'Willa-

point' on June 2, 1950, and on that date she was

Secretary-Treasurer of Willapoint Oysters, Incor-

porated, a Washington corporation, of Bay Point

Oyster Farms, a Washington corporation, and of

Willapa Oyster Farms, Incorporated, a Washing-

ton corporation, and further says as follows

;

^^ Since its incorporation and until July 29, 1950,

I was the Secretary-Treasurer of Willapoint

Oysters, Incorporated; [581] from about 1931 until

the present time I have been Secretary-Treasurer

of Bay Point Oyster Farms and from its incorpora-

tion until July 29, 1950, I was Secretary-Treasurer

of Willapa Oyster Farms, Incorporated, and as

such officer customarily attended the meetings of

the Board of Directors of each of the said corpora-

tions and kept the minutes of such meetings.

''To the best of my knowledge and belief the mat-

ter of filing a substitute declaration in the above-

entitled application for registration of the trade-

mark 'Willapoint' in the form signed by me on

June 2, 1950, or in any similar form, was never dis-

cussed at or presented to a meeting of any of the

Board of Directors of the said corporations, Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, and Willapa Oyster Farms, Incorporated.

"To the best of my knowledge and belief the said
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substitute declaration, which I signed, was prepared

at the [582] direction of Rupert H. Bailey, Presi-

dent of all the said corporations. At the time the

said substitute declaration was signed, Mr. Bailey

signed the same in my presence and I signed the

substitute declaration at Mr. Bailey's request with-

out the advice of counsel.''

Signed by yourself, and

:

^* Subscribed and sworn to before me this 8th

day of November, 1950, Louise Yarrow, Notary

Public, in and for the State of Washington, re-

siding at Seattle."

Do you recall signing that affidavit?

A. Yes.

Q. Now you have no recollection who was pres-

ent when you signed that affidavit?

A. Well, Mr. Bailey and I were present, I know,

when I signed it.

Q. Do you have any recollection who prepared

the affidavit ? A. You mean who wrote it up ?

Q. Yes.

A. No, I don't know who wrote it up.

The Court: You are talking about the typist?

The Witness : Yes ; or the attorney or [583]

Q. (By Mr. Hatch) : Do you want us to under-

stand that it might have been Mr. SproU?

A. I don't know who did it.

Q. And you think Mr. Verne Hayes might have

been present when that was signed ?

A. He could have been.
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Q. Well, is that the impression you are trying

to convey?

Mr. Beach : I object to that, if the Court please

—

the impression.

The Court: Well, it is cross-examination. You
may continue.

Q. (By Mr. Hatch, continuing) : You want us

to have the impression that Mr. Verne Hayes might

have been present when the signing of that affidavit

was had on the 8th of November, 1950?

A. 8th of November, 1950?

Q. Yes.

A. It wouldn't be on the 8th of November; no.

Mr. Hartson: It wouldn't be on the 8th of No-

vember?

Q. (By Mr. Hatch) : You said he would not

have been on the 8th of November, 1950 ?

A. No, not on the 8th of November, 1950.

Q. Why wouldn't he have been? [584]

A. Because he was never around in an office

where I was at that time.

Q. Mrs. Steinhaus, do you feel you had any

authority to act as an official of Willapoint Oysters

in November of 1950 ; did you feel that you had any

authority to act? A. Is that November, 1950?

Q. Yes, Ma'am.

A. It couldn't be dated November. I haven't

signed for Willapoint Oysters.

Q. I didn't suggest that you had signed for

Willapoint Oysters, Mrs. Steinhaus. I ask you if
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you felt that you had any authority to act for Wil-

lapoint Oysters in November of 1950 ?

A. No, I was not an officer of Willapoint Oysters

in 1950.

Q. Well, you were up to July, 1950?

A. But I wasn't in November, 1950.

Q. That is correct. Now you appreciated that in

November of 19—in December, 1949, Mr. Bailey

had made an application for the registration of a

trade-mark ^^ Willapoint Oysters, Incorporated''

with the United States Patent Office, did you not?

A. Yes.

Q. And the purpose of that was to extend the

use of the existing trade-mark on behalf of Willa-

point Oysters, Incorporated, to crab meat, salmon,

minced clams, white meat tuna, smoked oyster cut-

lets

Mr. Beach: I object to that, your Honor, as call-

ing for [585] a legal conclusion of the witness.

The Court: If she knows, she may answer.

A. I don't recall that affidavit.

Q. (By Mr. Hatch) : I am not talking about

any affidavit, Mrs. Steinhaus. I don't want to con-

fuse you. A. Well, you have.

Q. I am asking you if you did not know that

in November of—or, December, 1949, Mr. Bailey

had filed an application with the United States

Patent Office on behalf of Willapoint Oysters, In-

corporated, to obtain the name—registration of the

name—''Willapoint" for them and to extend the

use of that label to crab meat, salmon, minced

clanas, tuna fish, and oyster cutlets?



470 Bay Point Oyster Farms, etc.

(Testimony of Inez L. Steinhaus.)

A. I don't recall his making that affidavit, no.

Q. I wasn't talking about any affidavit, Mrs.

Steinhaus. I am asking you if you were not familiar

with the fact that he made such an application ?

A. I was familiar with the fact that labels were

used on crab meat and other products.

Q. When you signed the substitute declaration

—

when I read to you a few moments ago that you

and Mr. Bailey signed jointly A. Yes?

Q. You knew there was an application pending

in the United States Patent Office in which that

substituted declaration was to be used, did you

not? [586] A. Yes.

Q. And did you not know that that was the ap-

plication of Willapoint Oysters—originally the ap-

plication of Willapoint Oysters—^to extend the use

of the label to the various products I have men-

tioned? A. Yes.

The Court : I think we will take a fifteen minute

recess at this time.

(Whereupon, at 3:15 o'clock, p.m., a recess

was had until 3:30 o'clock, p.m., October 24,

1951, at which time. Counsel heretofore noted

being present, the following proceedings were

had, to wit:)

The Court : You may proceed.

Q. (By Mr. Hatch) : Mrs. Steinhaus, you ap-

preciated that the substitute declaration you signed

was being filed in an application that was being

made by Willapoint Oysters, Incorporated, to the
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Patent Office, did you not? A. Yes.

Q. Now, Mrs. Steinhaus, your connection with

Willapoint Oysters, Incorporated, terminated when ?

A. I believe the last day of August, 1950. It

was in 1950, however.

Q. Now, will you explain to us, Mrs. Steinhaus,

how you happened to be filing the—or signing an

affidavit entitled '^In the [587] application of Wil-

lapoint Oysters, Incorporated, for registration of a

trade-mark ^Willapoint,' on the 8th day of Novem-
ber, 1950?

A. This is simply explaining the application of

June 2, 1950, while I was still an officer in Willa-

point Oysters.

Q. You felt that your conduct while you were

an officer of Willapoint Oysters needed explana-

tion, did you?

A. No, not my conduct. To justify why this was

signed. I didn't sign this in 1950 for Willapoint

Oysters. I simply signed an affidavit.

Q. Do you know what was done with that affi-

davit? A. No.

Q. Do you know who prepared the affidavit?

A. No.

Q. You have no knowledge of it other than you

signed it? A. No.

Q. Do you know who presented it to you for

signature? A. I believe Mr. Bailey did.

Q. Do you know where that was done?

A. Probably in the Bay Point office in the Re-

public Building—in the Lloyd Building.
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Q. Do you know if anyone else was present at

the time ? A. Just the Notary.

Q. Are you acquainted with Louise Yarrow?

The Notary Public?

A. I met her when I went to sign the papers;

was introduced [588] to her.

Q. Do you know where Mrs. Yarrow's office is?

A. No, I do not.

Mr. Hatch: I will offer Defendant's Exhibit

A-7, which is a certified copy, certified by the Pat-

ent Office, of the file wrapper in the pending appli-

cation for the registration of a trade-mark of Wil-

lapoint Oysters, Incorporated, filed December 30,

1949, number 590,206, for fresh canned smoked

oysters, canned crab meat, canned tuna, canned sal-

mon, in evidence.

Mr. Beach: No objection.

The Court : It may be admitted.

(Defendant's Exhibit Number A-7 admitted

in evidence.)

Q. (By Mr. Hatch) : Do you recall at the time

you signed this affidavit whether anyone except Mr.

Bailey and Mrs. Yarrow were present?

A. No.

Q. Have you ever been to Mr. Beach's office?

A. I believe once.

Q. Do you recall when?

A. No. Several months ago. No, I do not.

Q. Did you ever see a label with the name ^^Wil-
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lapoint/' or the trade-mark ^^ Willapoint" on it and

the name Bay Point Oyster Farms on it?

A. I believe I have. [589]

Q. Do you recall when you saw that?

A. Probably along in the early thirties (30 's).

Q. Mrs. Steinhaus, I will ask you at the time

you gave your deposition if the following questions

were not propounded to you and you made the

following answers:

^^ Question: Did you ever see a label with the

name on it ^Willapoint,' with the trade-mark *Wil-

lapoint' on it, and the name Bay Point Oyster

Farms?

^^Answer: Oh, I wouldn't remember that."?

A. I probably did.

The Court: We will have to interrupt for a

short matter.

(Whereupon, a brief pause was had in the

within-entitled and numbered cause while the

Court considered another matter and the fol-

lowing proceedings were then had, to wit :)

The Court: Mr. Hatch.

Q. (By Mr. Hatch) : Until the time when Mr.

Lillie came to work for Willapoint Oysters, the ac-

tivities of Willapoint Oysters in selling—their en-

deavors to sell—canned oysters didn't amount to

much, did they, Mrs. Steinhaus?

A. Not a great deal. Not the steamed canned.

Q. Now, Mrs. Steinhaus, from early in the time

when Willapoint [590] Oysters commenced oper-
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ations they used to buy oysters from other than the

two (2) Farms companies, did they not?

A. Not immediately, I don't believe.

Q. But very shortly after the incorporation of

Willapoint such practice was commenced, was it

not? A. Yes.

Q. And that continued down all the period of

your association with Willapoint Oysters, did it

not? A. Yes.

Q. Now they bought—they also would buy

canned oysters at times from other producers such

as Weigardt? A. Yes.

Q. And those oysters were generally sold under

the ^^Willapoint" label? A. Yes.

Q. Now, you have known since sometime in

1933, have you not, that the trade-mark ^^Willa-

point" was owned, of record in the Patent Office,

by Willapoint Oysters, Incorporated ?

Mr. Beach: I object to that as calling for a con-

clusion of the witness, your Honor—as to the own-

ership feature. If he wants to ask about the regis-

tration

The Court : She may answer what her knowledge

is, if she knows.

A. I know that it was used. [591]

Q. (By Mr. Hatch) : Well, Mrs. Steinhaus, in

connection with Plaintiff's Exhibit 12, you know

that you did sign the declaration to enable Willa-

point Oysters to obtain registration of the trade-

mark ^^Willapoint"? A. Yes.

Q. You likewise know, do you not, that that
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application was favorably acted on by the United

States Patent Office and as a result of which a

certificate of registration was granted to Willa-

point Oysters, Incorporated? A. Yes.

Q. And you knew that the Defendant, Willa-

point Oysters, Incorporated, received from the

United States Patent Office, this certificate of regis-

tration sometime in July, or August, of 1933, did

you not?

A. I knew that they received it. I don't remem-

ber the date that they received it.

Q. I am referring now to Defendant's Exhibit

A-1. You knew that Defendant's Exhibit A-1 had

been received by Willapoint Oysters many, many
years ago, did you not? A. Yes.

Q. And is it not a fact, Mrs. Steinhaus, that the

certificate of registration. Defendant's Exhibit A-1,

for many years was in the front of the minute book,

or in the minute book, of Willapoint Oysters ?

A. Yes. [592]

Q. Might I ask you if the minute books were

not, on many, many occasions, brought to directors'

meetings ? A. Yes.

Q. And this registration was in the minute

books, available for the inspection of any director?

A. Had they wanted to look at it; yes.

Q. Had they wanted to look at it. On occasions

you would sign minutes of directors' meetings that

were brought in for you to sign when you had not

attended the meetings ?
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A. In the early organization of the company;

yes.

Q. Now, do you recall the registration of the

trade-mark '^Willapoint" to Willapoint Oysters,

Incorporated, as having been discussed?

A. No, I do not.

Q. Do you recall it ever having been discussed

with Mr. Mogan? A. No, I do not.

Q. As I recall your testimony, Mr. Mogan was

away when the application that developed into the

registration, exemplified by Exhibit A-1, was

granted? A. Yes.

Q. And was it not discussed with him at the

time he came back?

A. He may have discussed it with others, but he

was not inclined to discuss any of the things about

the office very much with [593] anyone.

Q. Did you ever hear the fact that it was regis-

tered discussed indirectly? A. No.

Q. Mrs. Stenhaus, I will ask you if at the time

you gave your deposition the following questions

were not propounded to you and if you did not give

the following answers

:

''Question: Well, did you ever hear the registra-

tion discussed?

''Answer: Yes.

"Question: With whom?
"Answer: Mr. Mogan.

"Question: Tell us the discussion you overheard.

"Answer: Oh, I wouldn't remember that.
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*^ Question : All right. Did you ever hear the regis-

tration discussed with anyone else?

^^Answer: Who?
^'Question: Anyone.

^^Answer: It was discussed in directors' meet-

ings. I don't know. As I say, I was not always in

the meetings."

Were those questions propounded to you, and did

you give [594] those answers? A. Yes.

Q. Do you know under what name Bay Point

Oyster Farms first sold oysters?

A. No, I don't.

Q. Calling your attention to Plaintiff's Exhibit

Number 38, Mrs. Steinhaus, I will ask you if it is

not a fact that the first dividend which Bay Point

Oysters—the second dividend that Bay Point

Oysters—paid to its shareholders was in the year

1946? A. Yes.

Q. And it is a fact, is it not, that the first

dividend which was, as I recall it was, a five per

cent (5%) dividend was paid in the year 1945?

A. Yes.

Q. So that there were no dividends paid by Bay
Point Oyster Farms from the time of its incor-

poration up to 1945?

A. Except for the oysters that

Q. Except those participating dividends, I beg

your pardon
;
you mean except for the distribution ?

A. Of the oysters that Mr. Mogan had us send

out as a dividend.

Q. And that was one (1) can or so?
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A. One can if it was a small stockholder, and

two (2) if it were a larger stockholder.

Q. And those were one (1) pound tall [595]

cans ? A. Yes.

Q. They might make one nice meal for one

family, might they not? A. Yes.

* * *

Q. Now, Mrs. Steinhaus, it is my understanding

you testified this morning that this mat, exemplified

by Plaintiff's Exhibit 37, was used in the early

thirties (30 's); is that correct? In the late thirties

(30 's)?

A. I believe this one was (indicating).

Q. You believe that one (indicating) was used

in the late thirties (30 's) ?

Mr. Hartson: She said early thirties (30 's).

Q. (By Mr. Hatch, continuing) : Your recollec-

tion is it was used in the late thirties (30's) ?

A. I think that one was used all during the
|

thirties (30's). The [596] other one was the later
i

one after the forties (40 's).
I

Q. Your testimony is that Plaintiff's Exhibit

36 was used in the forties (40 's) ; is that correct?

A. Yes.

Q. And that Plaintiff's Exhibit 37 was used in

the late thirties (30 's)? A. I believe so.

Mr. Hatch: Very well.

The Court: Earlier she said it was used during

the thirties (30's).
1

1

The Witness: During the thirties (30 's). I think
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it was used most of the time. That small one was

used most of the time during the thirties (30 's).

The Court: 37 was?

Mr. Hatch : Yes, 37 was used during most of the

thirties (30 's) and 36 was used in the forties (40 's).

The Witness: Yes, late forties (40 's).

* -x- *

Q. Were documents that you signed as secretary

and [597] treasurer of Bay Point always submitted

to the Board of Directors for authorization before

you signed it? A. No.

Q. And during all of the time that you were

associated with the Company, it is a fact, is it not,

that when Mr. Mogan, the first president, or Mr.

Lillie after he became the general manager, or Mr.

Bailey after he became the president of Willapoint

Oysters, presented documents to you for your sig-

nature, you would usually and customarily sign the

same without any authority from the Board of

Directors? A. Yes. [598]

* *

Q. Mrs. Steinhaus, calling your attention to

Plaintiff's Exhibit 21, which is the Bay Point

Oyster Farms' minute book, I am going to ask you

to examine the same and tell us if it is not a fact

that between June 12, 1932, and May 4th, of 1945,

the Bay Point Oyster Farms directors never met

as such except for joint meetings with the directors

of Willapa Oyster Farms, Bay Point Oyster Farms,

and Willapoint Oysters?
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The Court: What were those dates again, Mr.

Hatch?

Mr. Hatch: June 12, 1932, up to May 4, 1945.

The Court: 1945?

Mr. Hatch : Yes, your Honor.

Mr. Beach : If your Honor please, to save time,

if that question could be restricted to the witness'

recollection instead of what the minute book shows ?

Mr. Hatch: She made the minute book.

Mr. Beach: If Counsel wants her to go

through

Mr. Hatch: Will you stipulate it is a fact?

Mr. Beach: I will stipulate that is what the

minute book shows, except what this witness' inde-

pendent recollection may be. I will be glad to stipu-

late what it shows except as to independent recol-

lection the witness has.

The Court : The only question then is on meetings

that do not show? [599]

Mr. Beach: That is right. I have not gone

through the minute books and I don't know if

Counsel's statement is correct or not. It seems a

waste of time for her to go through it.

The Court: Do you know of any meetings held

that were not in the minute book?

The Witness: Not to my recollection.

The Court: Of Bay Point Oyster Farms?

The Witness: I think all minutes of Bay Point

Oyster Farms were shown in the book.

Q. (By Mr. Hatch) : Then during the period I

interrogated you about, Mrs. Steinhaus, the direc-
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tors of Bay Point Oyster Farms did not meet as a

separate group and conduct business for them-

selves ?

Mr. Beach: It comments on the previous ques-

tion. I may say that I have gone through the min-

ute book and find a set of original minutes for

Willapa Oyster Farms. I didn't think it was ma-

terial. There were minutes for Willapa Oysters

that are not in the Bay Point minute book that

were supposed to be joint meetings. Most of them

are. Unless this witness has an independent recol-

lection, the minute books, which are in evidence,

should speak for themselves.

Mr. Hartson: It sounds like arguments I have

been making for two (2) or three (3) days with

lack of success.

The Court: It appears to the Court you can go

over them without taking the time here. Maybe
you can do it outside of Court and agree to it. [600]

Mr. Beach: That is agreeable.

The Court : If the witness does have any knowl-

edge of minutes not in the books, why, I think that

is admissible.

Mr. Beach: That is correct.

Q. (By Mr. Hatch) : Do you recall, independ-

ent from referring to the minute book, Mrs. Stein-

haus, of any meetings you attended previous to

1945 of the Bay Point Oyster Farms directors

alone ?

A. I wouldn't remember, no. I do not recall

any meetings.
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Q. You do recall?

A. There could have been.

Q. However, it was the practice of Bay Point

Oyster Farms nearly every year, there were some

few exceptions to it, but, usually, they would have

an annual meeting of their shareholders, would

they not? A. Yes. [601]

* * *

Redirect Examination

By Mr. Beach

:

Q. Prior to Mr. Mogan's going into the oyster

business, do you know what his occupation was,

Mrs. Steinhaus? A. A fur farmer in Canada.

Q. Do you know whether he had any other oc-

cupation? A. No; no, I don't.

Q. Do you know whether he had any profession?

A. He was an attorney.

The Court : I think that was testified to. Counsel.

Mr. Beach: Pardon?

The Court: The witness testified to Mr. Mogan's

occupation on direct examination.

Mr. Beach: I didn't recall, your Honor.

Q. (By Mr. Beach) : Mrs. Steinhaus, were you

ever a lawyer? A. No.

Q. "Were you ever admitted to practice before

the United States Patent OfiBce? A. No.

Q. On cross-examination Counsel asked you

about the papers, pages thirteen (13) and fifteen

(15) of the document, Plaintiff's Exhibit 13. [603]
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Q. Did you direct their preparation, Mrs. Stein-

haus? A. No. [604]

Q. Mrs. Steinhaus, did you direct the prepara-

tion of these two (2) papers in Exhibit 12 ?

A. No.
* * *

Mr. Beach: She testified she was asked to sign

by Mr. Sproll. But, whether she prepared or di-

rected the preparation, I don't know. [605]

The Court: I think we would save time answer-

ing.

Mr. Beach: I think so.

A. No, I did not prepare them.

Q. (By Mr. Beach) : Did you direct their

preparation? A. No.

Q. With respect to Defendant's Exhibit A-7,

you were asked about the substitute declaration on

page seven (7).

Did you prepare that substitute declaration, Mrs.

Steinhaus? A. No, I did not.

Q. Did you direct the preparation of it?

A. I did not.

Q. You were asked concerning the affidavit which

appears on pages 12 and 13.

Was the subject matter of that affidavit discussed

with you prior to your being asked to sign it?

A. I do not recall.

Q. Mrs. Steinhaus, showing you Plaintiff's Ex-

hibit 27, a lithographed flattened can.

You were shown that Exhibit during the taking

of your direct testimony, were you not?
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A. No, I wasn't shown this.

Q. When you testified earlier?

The Court: No. Mr. WoUenweber was on the

stand [606] then.

Mr. Hartson : Yes, it was Mr. WoUenweber.

Q. (By Mr. Beach) : Then I will ask you now,

have you seen a lithographed labeled can like that

before? A. Yes. [607]

* * *

Q. (Continuing) : Do you recall when you last

saw such a label previous to just now?

A. I believe when I took the flattened can up

to Mr. SprolFs office to attach to the application for

a patent—trade-mark.

Q. Approximately, when was that, Mrs. Stein-

haus? A. 1932, 1933.

Q. Was that label being used at the time?

A. Yes.

Mr. Beach: That is all.

Recross-Examination

By Mr. Hatch:

Q. Mrs. Steinhaus, was it not a fact that Mr.

Mogan was a disbarred lawyer? A. What?

Q. A disbarred lawyer? A. No. [608]
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RUPERT H. BAILEY
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as follows

:

Direct Examination

By Mr. Beach

:

Q. Please state your full name, Mr. Bailey.

A. Rupert H. Bailey.

Q. What is your address?

A. 25 West Highland Drive.

Q. What is your profession?

A. I am a civil engineer.

Q. How long has that been your occupation?

A. For forty (40) years.

The Court: Forty (40) years?

The Witness : Yes, your Honor.

Q. (By Mr. Beach) : In what business are you

at the present time ?

A. In the oyster business.

Q. How long have you been in the oyster busi-

ness?

A. Since June 19—^no, since November, 1930.

Q. What is your connection with the oyster busi-

ness at the present time ?

A. I am the president of the Pioneer Oyster

Company and the president of the Bay Point

Oyster Farms.

Q. How long have you been president of Bay
Point Oyster [610] Farms?

A. Since December 9, 1946. [611]
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Q. Are you familiar with the stock ownership

of Bay Point Oyster Farms, Mr. Bailey? [613]

A. Yes, sir.

Q. Can you state what that stock ownership is,

approximately ?

A. It is approximately as shown by this own-

ership chart.

Mr. Beach: Would Counsel be willing to stipu-

late that on the basis of this witness' testimony that

the information regarding Bay Point Oyster Farms

stock ownership is correctly portrayed?

Mr. Hatch: If Mr. Bailey would care to illus-

trate who the associates are on there, I can

stipulate, probably.

The Witness: Yes. I have three sisters who

own fifty (50) shares each. H. J. Waters owns

sixty (60) shares. The Pioneer Oyster Company

owns approximately forty (40) shares, and Mr.

Lundin and Mrs. Faust and Mrs. Steinhaus each

one one (1) share.

Mr. Hatch: And you consider the people named

your associates?

The Witness : Correct.

Mr. Hatch: With that understanding, I will

stipulate that the chart is approximately correct.

The Court : You have named all the stockholders

apart from yourself ?

The Witness : Yes, your Honor.

The Court: They come under that group show-

ing 4914 per cent? [614]

The Witness: With me.
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Mr. Hartson : That is to make up 49^/4 per cent

of the outstanding stock?

The Witness: Yes, sir.

Mr. Beach: We offer, as Plaintiff's Exhibit 1,

the ownership chart.

Mr. Hatch: For illustrative purposes, I have

no objection.

The Court: That is what it is for

?

Mr. Beach: Yes, your Honor.

The Court : It may be admitted.

(Plaintiff's Exhibit Number 1 admitted in

evidence.) [615]

RUPERT H. BAILEY
resumed as a witness for and on behalf of the Plain-

tiff, and, having been previously duly sworn,

testified as follows:

Direct Examination

(Continued)

By Mr. Beach:

Q. Mr. Bailey, when were you first aware—strike

that.

Mr. Bailey, did you ever make an investigation as

to whether the trade-mark ^^ Willapoint '' had been

registered ?

Mr. Hatch: You can answer ^^yes" or ^^no,"

please. A. Yes, sir.

* * *



488 Bay Point Oyster Farms, ete.

(Testimony of Rupert H. Bailey.)

Q. What investigation did you make, and when
did you make it?

A. About in the fall of 1949. I talked to the

salesman for the Ridgway Lithograph about—or,

rather, he talked to me that [635] something should

be done.

Mr. Hatch: Just a moment. I object to the wit-

ness repeating what some salesman may have told

him.

The Court: He may testify he talked to him,

but such conversation as he stated

A. (Interposing and continuing) : At the sug-

gestion of the salesman of Ridgway Lithograph, I

wrote to a mail order label attorney in Chicago and

got a letter back from them making certain recom-

mendations.

And, going from there, I had them submit forms

to sign relative to the ''Willapoint" label.

Q. (By Mr. Beach) : At the time those forms

were signed, did you know, or did you have any

information, as to whether the '^Willapoint" label

had previously been registered—^^^Willapoinf trade-

mark had previously been registered?

Mr. Hatch: Object as irrelevant and immaterial.

Mr. Beach: I don't think it is immaterial. The

witness was president of the company.

The Court: Objection overruled.

A. Yes, sir.

Q. (By Mr. Beach) : What was your knowledge

regarding the registration previous to that time ?

A. These label people in Chicago had the rec-



vs, Willapoint Oysters, Inc., etc, 489

(Testimony of Rupert H. Bailey.)

ords, or got [636] the records, and through them

they gave me the trade-mark number.

Q. What did you do when you got the trade-

mark number regarding the registration, if any-

thing?

The Court : When you speak of registration, you

speak of registration of the ^^Willapoinf label

in the Patent Office?

Mr. Beach: Yes. Any registration, your Honor,

of which this witness may know.

A. I simply told them we wanted to make this

corrective filing on the registration. [637]

* * -x-

Q. Do you know Mr. Verne Hayes?

A. Yes, sir.

Q. When you became associated with Bay Point

Oyster Farms, Willapa Oyster Farms, and Willa-

point Oysters, in December, 1946, as you testified,

I believe, did you know Mr. Hayes at that time ?

A. Yes, sir.

Q. Was he associated with you in any way?

A. Not prior to that time, except that I had

leased him a dredge—his company.

Q. Did he become associated with you at that

time? A. Yes, sir.

Q. Can you state what that association was ?

A. Well, the association was that we each bought

stock in these three (3) companies. [640]

Q. Subsequently did Mr. Hayes become an officer

of any of the three (3) companies?

A. Yes, sir.
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Q. How soon? How soon after your association,

or your stock purchase, rather?

A. On December 9th he became

The Court: What year?

The Witness: Of 1946.

A. (Continuing) : he became vice-president

of all these companies at the same time I became

president.

Q. (By Mr. Beach) : What were his duties with

the companies after he became vice-president?

A. He had entire charge of the production end

of the business.

Q. What do you mean by *' production end of

the business"?

A. Oh, the care of the oyster beds, the harvest-

ing, and the canning.

Q. For how long a period did that charge of the

production end last?

A. As long as I was connected with the com-

panies.

Q. When was that date?

A. Until August 3, 1950.

Q. From December 9, 1946, to August 3, 1950,

was Mr. Hayes familiar with the business affairs

of Bay Point Oyster Farms, [641] Willapa Oyster

Farms, and Willapoint Oysters? A. Yes, sir.

Q. In what way was he kept informed of those

affairs ?

A. We had lunch together about half of the

time and discussed various situations.
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Q. Were any meetings ever held in which Mr.

Hayes was present? A. Yes, sir.

Q. What kind of meetings?

A. He was present, I think, at all the directors'

meetings; stockholders meetings.

Q. During the period subsequent to December

9, 1946, and up to August, 1950, were any products

other than oysters sold by Bay Point Oyster Farms,

Willapa Oyster Farms, or Willapoint Oysters?

A. Yes, sir.

Q. What products were sold, other than oysters?

A. We sold a few smoked oysters. We sold

Mr. Hatch: I think the witness should clarify

the meaning of the word '^we.'' We are speaking

of three (3) companies. There probably is enough

confusion without that.

Mr. Beach : It will be clarified, your Honor.

The Court: All right.

A. (Continuing) : The sales were made by Wil-

lapoint Oysters, Incorporated, and the products

were a few smoked oysters, minced clams, crab,

salmon and tuna were sold under the ^^ Willapoint''

label. [642]

Q. (By Mr. Beach) : Was any profit made from

any of these sales ? A. Yes, sir.

Mr. Hatch: I couldn't hear the question.

(Whereupon, material appearing on line 2,

page 643, read by Reporter.)

Q. (By Mr. Beach) : Can you give any in-

stances of specific profit?
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A. Well, there was between twenty-five hundred

(2500) and three thousand dollars ($3,000.00) made
on the minced clams. About seven hundred dollars

($700.00) on crab meat.

Q. During what period?

Mr. Hatch : If your Honor please, it would seem

to me the books of account would be the best evi-

dence of the profit made on sales of particular

items and I, therefore, ask that the witness' testi-

mony in that regard be stricken.

The Court: If he knows, he may testify. Ob-

jection overruled.

Q. (By Mr. Beach) : What was done with that

profit that was made on these various items?

Mr. Hatch : There again I am going to interpose

the same objection. The witness' recollection would

not be the best evidence.

The Court: Same ruling. [643]

A. That money went into the total income of

Willapoint Oysters, Incorporated, the same as the

income from canned oysters, and at the end of the

year

Mr. Hatch: Just a moment. I submit the wit-

ness has answered the question.

The Court : I think that is correct.

Mr. Beach: I don't think he completed his an-

swer as to what was done.

Q. (By Mr. Beach) : Was the profit from these

items treated any differently from the profit, or

any other items, sold by Willapoint Oysters ?

Mr. Hatch : Object to that as leading.
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Mr. Beach : Counsel, I have tried not to lead the

witness and you have cut him off.

The Court: The Court will overrule the objec-

tion. On leading questions the Court will rule that,

if it facilitates matters, the Court will permit it.

Mr. Beach: If Counsel will stipulate, it might

expedite matters.

The Court : You may proceed, Mr. Beach.

A. No, sir. [644]
* •}(• 4f

Q. Mr. Bailey, how was the operation of Willa-

point Oysters financed after 1946 ?

Mr. Beach: Object to that as calling for a con-

clusion of the witness.

The Court: He may answer. Objection over-

ruled.

A. It was financed by the money due the Farms
companies being left in the treasury of Willapoint

Oysters, Incorporated, plus the loans from the bank

and brokers.

Q. (By Mr. Beach) : Was any security given

for loans from the bank ? A. Yes, sir.

Q. What bank made the loans, customarily, to

Willapoint Oysters?

A. The Peoples National Bank of Washington.

Q. What security was given for those loans ?

A. Warehouse receipts on canned oysters.

Q. What was the source of those canned oysters?

A. The source of those canned oysters would be

the Farms companies oysters and oysters purchased

from other companies, or people.
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Q. At the time those loans were made, had the

Farms companies been paid for their oysters?

A. The Farms companies were never paid in

full during my [648] connection, by Willapoint

Oysters, Incorporated, with the companies.

Q. What do you mean by they were *^ never paid

infuir'?

A. Willapoint Oysters never had enough money

to pay either Bay Point Oyster Farms or Willapa

Oyster Farms.

Q. How were loans from the brokers procured?

A. The method was to ship the broker a car-

load of oysters on consignment, placing title to the

goods in the broker, and then by previous arrange-

ment with the broker, having him go to his local

bank and borrow sixty (60) to seventy-five (75) per

cent of the value of the goods, which he would

remit to Willapoint Oysters immediately and then,

upon sale of the goods, on monthly statements, he

would remit the balance of twenty-five (25) to forty

(40) per cent when he made final sale. [649]

* }{• If

Q. Are you still the president of Willapoint

Oysters, Mr. [651] Bailey? A. No, sir.

Q. Up to what date were you president ?

A. August 3, 1950.

Q. Under what circumstances did you cease to

be president of that Company?

A. We held a directors' meeting and Mr. Kumm
announced that I, apparently, wouldn't cooperate

with the policies
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Mr. Hatch: Just a moment.

The Court : That last may be stricken.

Mr. Hatch: I might suggest, the minutes of the

directors' meeting, unless there will be some expla-

nation thereof, would be the best evidence.

The Court : You may testify what you know, not

what someone said, Mr. Bailey.

A. (Continuing) : Mr. Kumm was elected presi-

dent. I was elected director.

Q. (By Mr. Beach) : Was there any change in

the stock ownership of Willapoint Oysters at or

about that time? A. Yes, sir.

Q. What was the change?

Mr. Hartson: Let me interrupt there. Are you

speaking about directors' meeting or stockholders'

meeting ?

The Witness: Directors' meeting. [652]

Q. (By Mr. Beach, continuing) : What was the

change in stock ownership at or about that time;

stock of Willapoint Oysters'?

A. The Coast Oyster Company had acquired the

Griffin stock, the bulk of it.

Q. When did you become aware of that acquisi-

tion by Coast Oyster Company?

A. In late April, 1950.

Q. Did you do anything because of such acquisi-

tion? A. I wrote Mr. Kumm a letter.

Q. About when did you write that letter?

A. The 18th of May, 1950.

Mr. Beach: At this time I will ask Mr. Kumm
if he can produce the original of that letter? He
says it was May 18, 1950.
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Mr. Kumm : I think I got three (3) that date.

Mr. Beach: Three (3)?

Mr. Kumm: I think so.

Mr. Beach: May I have all three (3) of them?

(Whereupon, document handed to Mr. Beach

by Mr. Kumm.)

Mr. Beach: You are only able to find the one

letter, Mr. Kumm?
Mr. Kumm: Yes.

The Clerk: Plaintiff's Exhibit Number 5f

marked for identification. [653]

(Plaintiff's Exhibit Number 56 marked for

identification.)

Q. (By Mr. Beach) : Showing you the docu-

ment marked Plaintiff's Exhibit 46, for identifica-

tion, Mr. Bailey, is that the letter to which you

referred? A. Yes, sir.

Mr. Beach: I will offer this letter in evidence

as Plaintiff's Exhibit

Mr. Hatch: Just a moment, if your Honor

please. I object to that. First of all, I haven't read

it in a long time and would like to read it. It pur-

ports to be to Coast Oyster Company, not a party

to this litigation, and apparently would not have

any effect on Willapoint Oysters in any way, shape

or form.

Mr. Beach: If your Honor please, it has quite

an effect on Willapoint Oysters, to show they pur-

chased the controlling stock, about which Mr. Bailey

testified.
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The Court : Let me see the letter ?

(Whereupon, document handed to Court by

Mr. Beach.)

The Court: I think it is sufficiently identified

to be material.

Mr. Hartson: Your Honor, is a letter between

two (2) stockholders of the Defendant corporation

binding upon the Defendant, or any of them ? That

is what this is.

The Court: I didn't read it thoroughly. It is a

letter [654] from Mr. Bailey. I didn't look at the

signature. Is it Willapoint Oysters?

Mr. Hatch : It is addressed to Coast.

The Court : No, Bay Point Oyster company, ad-

dressed to Coast Oyster Company, attention Mr.

Ward Kumm.
Mr. Hatch: That would be a communication

between two (2) stockholders of the Defendant

corporation.

The Court: President of the Plaintiff corpora-

tion.

Mr. Hatch: As to a question of notice, I would

consent it might be material.

I haven't read the letter. I don't know what it is.

But, in its aspect to Coast, it certainly isn't ma-

terial and not binding upon the Defendant.

The Court: I don't know in what respect it

would be binding. It is a letter, written by this

witness, president of Bay Point Oyster company,
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addressed to the president of the Defendant com-

pany, although addressed to Coast.

Whether it is binding or not, the Court would

not rule. But, I don't think there is substantial

objection to it. It will be admitted as establishing

what it may.

Mr. Hatch: If your Honor please, the funda-

mental error is, I think, that it would be like sub-

mitting a brief in evidence.

It gives Mr. Bailey's arguments and ideas on

Willapoint's affairs for the past twenty (20)

years—what he attempts to do.

The Court: Well, it is pretty well established

that if [655] an exhibit may be admitted for one

purpose, the fact that it may contain immaterial

or incompetent matter does not render the whole

exhibit objectionable.

It would be the Court's ruling that the proposed

exhibit does have some bearing as an exhibit indi-

cating action was taken.

Mr. Beach : It is admitted ?

(Plaintiff's Exhibit Number 56 admitted in

evidence.)
* * -x-

Q. (By Mr. Beach): Mr. Bailey, does Bay

Point Oyster Farms still have its oysters marketed

by Willapoint Oysters ? A. No, sir.

Q. When, since you have been associated with

Bay Point Oyster Farms and Willapoint Oysters,

has that practice been discontinued ?
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A. On August 3, 1950.

Q. Why was it discontinued?

A. On Mr. Kumm's ultimatum to me as to the

conditions under which Willapoint would buy B^*^

Point oysters.

Q. Can you state what that ultimatum [656]

was? A. Yes, sir.

Q. Will you please do so ?

A. He said that Willapoint Oysters, Incorpo-

rated, would buy Bay Point oysters on the same

terms that they bought them from Weigardt, or any

outsider, and I said, ^^How long a contract," and

he said, *^For one (1) year," and that was the end

of the conversation, and I said we wouldn't do it,

of course.

Q. Why did you conclude not to do it?

A. I told him we would only sell them on the

same terms that we had sold them for the past

eighteen (18) years, on a perpetual contract.

Q. What did he say to that?

A. He said, ^'Nothing doing."

Q. At that time what was Mr. Kumm's relation-

ship to Willapoint Oysters?

A. Mr. Kumm had just been elected president

of Willapoint Oysters, Incorporated.

Q. At that time what was the stock relationship

between Bay Point Oyster Farms and Willapoint

Oysters ?

A. Bay Point Oyster Farms owned 45.51 per

cent of Willapoint stock, outstanding stock.

Q. What do you mean by outstanding stock?
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A. There was forty-five hundred (4500) shares

issued out of five thousand (5,000) shares of ten

dollar ($10.00) stock in Willapoint Oysters. [657]

Q. When did Bay Point Oyster Farms start

selling any oysters subsequent to that conversation

about which you have testified?

The Court : You are referring

Mr. Beach: With Mr. Kumm.
The Court: When did Bay Point?

Mr. Beach: Yes, sir.

A. We shipped a small shipment of oysters on

September 30, 1950.

Q. (By Mr. Beach) : Did you have any further

communication with Mr. Kumm, or Willapoint

Oysters, between the conversation about which you

have testified and September 30, 1950 ?

A. Not that I remember.

Mr. Beach: That is all.

Cross-Examination

By Mr. Hatch: [658]

* * »

Q. What was your purpose when you and Mr.

Hayes, and, I believe, a Mr. Arnold Waring asso-

ciated with you, when you purchased a substan-

tial block of stock in the Farms companies and

Willapoint Oysters?

A. Our purpose was to get the control of the

^^Willapoint" label.

Q. Why did you desire to obtain control of the

^^Willapoint" label?
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A. It is a valuable label in the canned oyster

trade especially.

Q. In your opinion it is probably the most

valuable single label in the canned oyster industry,

is it not, Mr. Bailey?

A. No, sir, it is not, in the country as a whole,

but it is [659] the most valuable label in the Pacific

Coast industry.

Q. The label has been well and favorably known

for many, many years, has it not?

A. Yes, sir.

Q. Now, Mr. Bailey, calling your attention to

Exhibit A-7, which is the pending application for

registration of a trade-mark of Willapoint Oysters,

Incorporated, which was filed December 30, 1949,

under serial number 590,206, I will ask you if on

or about the 15th day of November, 1949, you did

not appear before Alfred H. Lundin, a Notary

Pul^lic, and make an oath to the statements therein

contained?

The Witness : Would you read the last question ?

(Whereupon, material appearing on lines 5

through 11, page 660, read by Reporter.)

A. Yes, sir.

The Court: What page is that?

Mr. Hatch: That is—the oath is—contained on

page two (2) of Exhibit A-7.

Q. (By Mr. Hatch) : I will ask you if at that

time you did not make the following statement:
*^ Willapoint Oysters, Incorporated, a corporation
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duly organized under the laws of the State of Wash-

ington, located at Seattle 1, Washington, and doing

business [660] at No. 423 Bell Street Terminal,

Seattle 1, Washington, has adopted and is using

the trade-mark shown in the accompanying draw-

ing for fresh, canned and smoked oysters, canned

crabmeat, canned clams, canned tuna, canned sal-

mon, in Class 46, Foods and ingredients of foods,

and presents herewith five specimens showing the

trade-mark as actually used in connection with such

goods, the trade-mark being applied to labels affixed

to the containers of the goods, and requests that

the same be registered in the United States Patent

Office on the Principal Register in accordance with

the Act of July 5, 1946, for the goods stated above

for the area comprising the several states of the

United States.

**Applicant is the owner of registration No. 304-

644 dated July 11, 1933.

''The trade-mark was first used on November,

1930, and first used in commerce among the several

states which may lawfully be regulated by Congress

on November, 1930." [661]

Did you make that statement?

A. Yes, sir.

Q. And, Mr. Bailey, did you not sign this

declaration?

''R. H. Bailey, being duly sworn, deposes and says

that he is the President of Willapoint Oysters, In-

corporated, the applicant named in the foregoing

statement, that he believes that said corporation is
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the owner of the trade-mark which is in use in

commerce among the several states, and that no

other person, firm, corporation or association, to the

best of his knowledge and belief, has the right to

use such trade-mark in commerce which may law-

fully be regulated by Congress either in the iden-

tical form thereof or in such near resemblance

thereto as might be calculated to deceive, that the

drawing and description truly represent the trade-

mark sought to be registered, that the specimens

(or facsimiles) show the trade-mark as actually

used in connection with the goods, and that the facts

set forth in the statement are true/' [662]

Did you not sign—swear—to that declaration?

A. Yes, sir.

Q. And at that time did you not appoint James

S. Valentine—no, did you not appoint one T. W.
Miller as your attorney in fact to prosecute that

application for registration? A. Yes, sir.

Q. And, Mr. Bailey, that application was filed

by you as president of Willapoint Oysters through

the Midas Trade-Mark Service organization in the

Patent Office of the United States at your direction ?

A. Yes, sir.

Q. And, accompanying that statement and decla-

ration, did you not cause to be forwarded to the

United States Patent Ofiice specimens of the trade-

mark as used on blanched oysters, fancy crab meat,

fancy blueback salmon, minced razor clams, alba-

core, and smoked oyster cutlets? A. Yes, sir.

Q. And on November—in November of 1949,
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you felt that it was within your province, as presi-

dent of Willapoint Oysters, to secure an extension

of the existing trade-mark Willapoint Oysters then

owned to these other products? A. Yes, sir.

Q. And you felt it would be for the best inter-

est of Willapoint Oysters so to do?

A. Yes, sir. [663]

Q. Did you consult with anyone before making

such decision? A. No, sir.

Q. But at that time you were the president of

Bay Point Oyster Farms and Willapa Oyster

Farms and were fully cognizant of your duties as

such, were you not? A. Yes, sir.

Q. Was there any secrecy about the making of

the application? A. No, sir.

Q. And you did it in a conscientious effort to

fullfiU your duties in the respective offices you held ?

A. To the best of my knowledge and belief, as

I swore in the affidavit.

Q. But at that time you were fully aware that

the Defendant, Willapoint Oysters, owned the trade-

mark ''Willapoint," were you not?

A. Yes, sir. I knew they had the registration.

Q. And, calling your attention to Defendant's

Exhibit A-1, you were fully aware that Willapoint

Oysters had that registration, were you not?

A. I knew that was in their name, yes, sir. [664]

* -x- -x-

Q. Mr. Bailey, when did you learn that Dr.

Griffin had sold a substantial portion of his stock

to the Coast Oyster Company?
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A. Just the last week in April.

Q. The last week in April? A. Yes, sir.

Q. What did you do insofar as trade-marks were

concerned upon learning of the fact that Coast

Oyster Company had acquired a substantial portion

of the Griffin stock?

A. I tried to find something in the files on the

trade-mark situation and I found the file over in

the Willapa Development Company—Mr. Mogan's

—

with some information in it.

Q. And you immediately appropriated that file

as the property of Bay Point Oyster Farms, did

you not?

A. Yes, sir. It had a report on Bay Point

Oyster Farms in the file. [665]

Q. What sort of a report?

A. Oh, rather a prospectus.

Q. And from that you concluded that the entire

file belonged to Bay Point Oyster Farms?

A. No. All I got out of the file was Mr. SprolFs

name, who was the patent attorney.

Q. Did you find some correspondence in that file

with other patent attorneys?

A. Yes, I think I did. Wilson and Company.

Mr. Hatch : May I see Exhibits 17 and 18 ?

(Exhibits handed to Mr. Hatch by the

Clerk.)

Q. (By Mr. Hatch) : And in the file you found,

among other things. Plaintiff's Exhibits 17, 18, 19

and 20, did you not?
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(Exhibits handed to witness by Mr. Hatch.)

Mr. Hatch : May I see 16 and 21, please ?

(Exhibits handed to Mr. Hatch by the Clerk.)

A. Yes, sir. [666]

* * *

Q. Mr. Bailey, after you discovered those docu-

ments, and after the transfer of Willapoint Oysters

stock by Dr. Griffin to the Coast Oyster Company,

you then caused the Midas Trade-Mark Service to

file a substitute declaration in the application that

you had previously made to the Patent Office under

serial number 590,206 for the extension of the label

to various products, such as crab meat, salmon, and

so on? A. No, sir.

Q. You knew such substitute declaration was

filed? A. Yes, sir.

Q. Who did you cause to file it ?

A, I appointed James Sproll, a patent attorney,

for filing it.

Q. Mr. Bailey, is it not a fact that you caused

that to be filed by one T. W. Miller, who was asso-

ciated with the Midas Trade-Mark Service?

A. I didn't, but I think Mr. Sproll did. I think

you are right. I think it was finally filed by this

Miller in Chicago, but my dealings [667] were all

with Mr. Sproll.

Q. Mr. Miller was an attorney associated with

Midas Trade-Mark Service, was he not?

A. Yes, sir.
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Q. Did you reveal to WiUapoint Oysters, or to

Willapa Oyster Farms, the fact that you were filing

such substitute declaration? A. No, sir.

Q. And when—but at that time—I will ask you

this—if you did not, in company with Mrs. Stein-

haus, file the substitute declaration which appears

on page 7 of Exhibit A-7 ? A. Yes, sir.

Q. And I will ask you if, on the 2nd day of

June, 1950, you did not appear before Vernon E.

Lontz, a Notary Public in and for the State of

Washington, residing at Seattle, and make oath to

the truth of the statements contained in that sub-

stitute declaration? A. Yes, sir.

Q. And I will ask you if, in connection with

that, if you did not swear to this statement

:

^^ Rupert H. Bailey and Inez L. Steinhaus, being

both duly sworn, depose and say: that they are the

President and the Secretary-Treasurer, respec-

tively, of WiUapoint Oysters, Incorporated, the

corporation named in the statement of the [668]

above-entitled application for registration ; that they

believe that said corporation is the legal owner of

the trade-mark which is in use in commerce among

the several states and that no other person, firm,

corporation or association, to the best of their

knowledge and belief, has the right to use such

trade-mark in commerce which may lawfully be

regulated by Congress, either in the identical form

thereof or in such near resemblance thereto as

might be calculated to deceive, except for Bay
Point Oyster Farms, Incorporated, and Willapa
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Oyster Farms, Incorporated, specified in the state-

ment, as amended, which are the beneficial owners

of such trade-mark and of each of which, the affiants

are also the President and Secretary-Treasurer,

respectively ; that the drawing and description truly

represent the trade-mark sought to be registered;

that the specimens show the trade-mark as actually

used in connection with the goods; and that the

facts set forth in the statement, as amended, are

true."? [669]

A. Yes, sir. [670]

* * *

Q. However, Mr. Bailey, you did, under date of

November 8, 1950, in that same application, being

serial number 590,206, cause to be filed a further

affidavit, did you not? A. Yes, sir. [671]

* * *

CARLOS R. ZENER
called as a witness for and on behalf of the Plain-

tiff, upon being first duly sworn, testified as fol-

lows:

Direct Examination

By Mr. Beach:

Q. Will you state your full name, please?

A. Carlos R. Zener.

Q. What is your occupation?

A. Certified Public Accountant. [672]
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Mr. Beach: I was trying to tie it in with what

these figures showed.

If Counsel will look at these with me, we will see

if we [699] can agree on a stipulation that as of

May 31, 1936, Willapoint Oysters owed Bay Point

Oyster Farms, $18,717.01.

Mr. Hatch : I will so stipulate.

Mr. Beach: That on May 31, 1937, Willapoint

Oysters owed Bay Point Oyster Farms, $14,232.22.

Mr. Hatch: I will so stipulate.

Mr. Beach: That on May 31, 1938, Willapoint

Oysters owed Bay Point Oyster Farms, $24,377.63.

Mr. Hatch: That is correct.

Mr. Beach: That on May 31, 1939, Willapoint

Oysters owed Bay Point Oyster Farms, $33,026.49.

Mr. Hatch : That is correct.

Mr. Beach: That on May 31, 1940, Willapoint

Oysters owed Bay Point Oyster Farms, $23,403.12.

Mr. Hatch : That is likewise correct.

Mr. Beach: May 31, 1941, Willapoint Oysters

owed Bay Point Oyster Farms, $30,386.71.

Mr. Hatch : That is correct.

Mr. Beach: That on May 31, 1942, Willapoint

Oysters owed Bay Point Oyster Farms, $42,893.72.

Mr. Hatch: Correct.

Mr. Beach: That on May 31, 1943, Willapoint

Oysters owed Bay Point Oyster Farms, $8,115.84.

Mr. Hatch : I will so stipulate.

Mr. Beach: That on May 31, 1944, Willapoint

Oysters [700] owed Bay Point Oyster Farms,

$4,872.44.
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Mr. Hatch: That is correct.

Mr. Beach: That on May 31, 1945, Willapoint

Oysters owed Bay Point Oyster Farms, $44,312.46.

Mr. Hatch : That is correct.

Mr. Beach: That on May 31, 1946, Willapoint

Oysters owed Bay Point Oyster Farms, $46,530.58.

Mr. Hatch: That is correct. [701]

* * *

Mr. Beach: Well, I am interested in whether

—

getting into the arguing—in spite of any criticism

of arguing the case—whether there was any actual

cash paid to Bay Point Oyster Farms by Willa-

point Oysters, or whether it was transferred by

book entry.

Mr. Hatch: I think that was pretty well an-

swered by Mr. WoUenweber's testimony.

I think most of the time, he testified, that the

Farms companies did not even have a bank account.

Mr. Beach: If Counsel will stipulate on that, it

is sufficient.

The Court : He asks if you will stipulate.

Mr. Hatch: I frankly don't know.

The Court: If he doesn't know

Mr. Beach: Well, that is why I was trying to

establish by this independent witness, who is an

auditor and examined the books, and

The Court: Well, if he has a recollection, but I

understood [703] he has no recollection.

The Witness: I have a recollection about part

of it.
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The Court: You may answer if you have a

recollection.

A. (Continuing) : My recollection is that over

this period of time during which I made these

audits, practically all the transfers—I can re-

member no case where the money was transferred

from Willapoint to Bay Point.

It was done by means of payment of bills, and

then they let the balance ride up to a pretty large

figure at the end.

Willapoint paid bills for Bay Point, but to my
recollection there was no money transferred, ex-

cept, I think, there might have been once a small

amount for some purpose, but the bank account

was practically dormant.

Q. (By Mr. Beach) : Whose bank account was

practically dormant? A. Bay Point. [704]

* * *

RUPERT H. BAILEY
recalled as a witness for and on behalf of the

Plaintiff, and, having been previously duly sworn,

testified as follows:

Cross-Examination

(Continued)

By Mr. Hatch:

Q. Mr. Bailey, I will ask you if, on the 8th day

of November, 1950, you did not swear to an affida-

vit before Louise Yarrow, which was subsequently

filed in the pending application for the registration

of a trade-mark of Willapoint Oysters, Incorpo-
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rated, filed December 30, 1949, under serial number

590,206 ? A. Let me look at it.

(Document handed to witness by Mr. Hatch.)

A. (Continuing) : Yes, sir.

Q. And I will ask you if at that time you did

not state under oath as follows

:

^*Rupert H. Bailey, being duly sworn, deposes

and says that on June 2, 1950 he signed a paper

entitled ^Substitute Declaration' in the above-

entitled application for registration of the trade-

mark ^Willapoint,' and he further says as fol-

lows :

^^At the time I signed the said 'Substitute Dec-

laration' I was the duly elected President of Willa-

point Oysters, Incorporated, [706] a Washington

corporation, of Bay Point Oyster Farms, a Wash-

ington corporation, and of Willapa Oyster Farms,

Incorporated, a Washington corporation.

''Neither prior to, at, or subsequent to the time

I signed the said substitute declaration was the

matter of filing such a substitute declaration pre-

sented to the Board of Directors of any of the cor-

porations, Willapoint Oysters, Incorporated, Bay

Point Oyster Farms and Willapoint"

(Willapa)

"Oyster Farms, Incorporated, and I was never

authorized by the Board of Directors of any of the

said corporations either to execute or to file such

substitute declaration. Such substitute declaration

was prepared on my initiative, was signed by me of
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my own volition, and by me presented to the Secre-

tary-Treasurer of the said three corporations, Inez

L. Steinhaus, for her signature. '^ ?

A. Yes, sir.

Q. Mr. Bailey, do you recall the circumstances

of the preparation of that last affidavit that I re-

ferred to? [707] A. Yes, sir.

Q. Will you relate them to me ?

A. Mr. Beach prepared it.

Q. Where?
A. I presume in his office. I don't know.

Q. At your request?

A. Well, yes, at my request.

Q. And at your request Mr. Beach caused the

same to be filed in the pending application for the

trade-mark of Willapoint Oysters, Incorporated?

A. Yes, sir.

Q. At that time did you have any connection

with the Defendant, Willapoint Oysters, Incorpo-

rated? A. Yes, sir.

Q. What was your connection ?

A. I was a director.

Q. Did you reveal your act in making such

affidavit and causing the same to be filed with the

United States Patent Office to the remaining mem-
bers of the Board of Directors ?

A. No, sir. There has been no directors meeting

since August 3, 1950.

Q. Did you communicate with any official of

Willapoint Oysters, Incorporated, and advise such

official of the filing of this
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A. (Interposing) : No, sir.

Q. (Continuing) : final affidavit? [708]

A. No, sir.

Q. So, reviewing the file in serial number 590,-

206, first, you sought to obtain an application on

behalf of—first, you sought to obtain a registration

on behalf of Willapoint Oysters, Incorporated, of

the trade-mark ^^ Willapoint '^ in the fall of 1949,

did you not ? A. Yes, sir.

Q. And at that time Willapoint Oysters was

the sole applicant, was it not? A. Yes, sir.

Q. And then, Mr. Bailey, you attempted to

change that application to one by Willapoint for

the joint use and benefit of the two (2) Farms

companies? A. Yes, sir.

Q. Then you filed an affidavit in that applica-

tion that your second act was not authorized by

the Board of Directors, did you not ?

A. Yes, sir.

Q. And then, subsequently, you turned around

and instituted proceedings in the United States

Patent Office for the cancellation of the original

''Willapoint'' label, have you not?

A. Yes, sir.

Q. And in addition to that you have sought to

register the ''Willapoint" label in the United

States Patent Office for Bay Point Oyster Farms?

A. Yes, sir.

Q. It could not be, could it, that the transfer

of stock in [709] Willapoint Oysters corporation

by Eldon Griffin to the Coast Oyster Company had

anything to do with that situation?
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A. No, sir. The thing that governed was the

discovery of the old patent records in the files on

May 15, 1950. [710]

Q. And on May 18, 1950, you proposed to Wil-

lapoint Oysters, did you not, that if agreement

could be reached concerning the sale of oysters,

and an agreement concerning salary could be made,

then you:

^Svould offer to operate the Willapoint office both

as regards sales and other business on a basis of

receiving two per cent of the gross sales under a

five year agreement out of which''

you

'Svould pay all office help except Mr. Lillie, all

telegraph and long distance telephone tolls, all

stamps and office supplies and one-half of the office

rent and travelling expense. Buick depreciation to

be charged as travelling expense and if desired"

you would

^^buy Buick at the average between wholesale and

retail Blue Book value."

A. Yes, sir. That is purely optional, that offer.

Q. You did make the offer, however?

A. Yes, sir, an exceptional offer.

Q. Mr. Bailey, when did you first see the ^^Wil-

lapoint" trade-mark on a can of oysters, or on a

label, with Bay Point Oyster Farms [711] indicated

thereon as the source of the product ?

A. May. About May 20, 1950.

Q. About May 20, 1950? A. Yes.
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Q. And where did you see such a label ?

A. In Mr. SprolPs file.

Q. Who prepared such label?

A. Bay Point Oyster Farms.

Q. And you had that label prepared in May,

1950; is that correct?

A. No, sir. That label was a duplicate of those

filed with the first registration of the label, the

attempt to register the label, back in October, 19th

it was

Q. Are you telling me that Bay Point's and

Bay Point's name alone

A. No, you didn't ask me that. Bay Point Oys-

ter Farms and Willapa Oyster Farms were on the

label.

Q. All right. What I am asking you is this:

When did you first see a label with Bay Point

Oyster Farms, and Bay Point Oyster Farms alone,

and the trade-mark ''Willapoint" on it?

A. In late September, 1950.

Q. September, 1950? A. Yes, sir.

The Clerk: Defendant's Exhibit Number A-8

marked [712] for identification.

(Defendant's Exhibit Number A-8 marked

for identification.)

Q. (By Mr. Hatch): Handing you what has

been marked Defendant's Exhibit A-8, being a cer-

tified copy of the file wrapper in pending applica-

tion for the registration of a trade-mark of Bay

Point Oyster Farms, filed October 20, 1950, under
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serial number 605,193, and referring to pages two

(2) and three (3) thereof, I ask you, Mr. Bailey,

if on or about October 16, 1950, you swore to the

statements contained in the Statement, Declaration,

Power of Attorney, contained therein ?

A. Yes, sir.

Q. And you swore to those statements before

Lila, or Lula, M. Blodgett, Notary Public in and

for the State of Washington, residing at Seat-

tle

Mr. Beach: Lilas, for the sake of the record.

Mr. Hatch: Lilas writes nearly as bad as I do.

A. Yes.

Q. (By Mr. Hatch): And at that time, Mr.

Bailey, did you not appear under oath and make
the following statement:

*^Bay Point Oyster Farms, a corporation duly

organized under the laws of the State of Wash-
ington, located at Seattle, King County, Washing-

ton, and [713] doing business at 407 Lloyd

Building, Seattle, Washington, has adopted and is

using the trade-mark shown in the accompanying

drawling for canned oysters in Glass 46, Foods and

ingredients of foods, and presents herewith five

specimens showing the trade-mark as actually used

in connection with such goods, the trade-mark being

applied to the containers for the goods and requests

that the same be registered in the United States

Patent Office on the Principal Register in accord-

ance with the Act of July 5, 1946.

''The trade-mark was first used in October, 1930,
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and first used in commerce among the several states

which may lawfully be regulated by Congress in

October, 1930."

Did you make that statement ?

A. Yes, sir.

Q. And did you make the following Declaration

:

*^Rupert H. Bailey, being duly sworn, deposes

and says that he is the President of Bay Point

Oyster Farms, the [714] applicant named in the

foregoing statement, that he believes that said cor-

poration is the owner of the trade-mark which

is in use in commerce among the several states

and that no other person, firm, corporation or

association, to the best of his knowledge and

belief, has the right to use such trade-mark in com-

merce which may lawfully be regulated by Con-

gress either in the identical form thereof or in

such near resemblance thereto as might be calcu-

lated to deceive, that the drawing and description

truly represent the trade-mark sought to be regis-

tered, that the specimens show the trade-mark as

actually used in connection with the goods, and

that the facts set forth in the statement are true."?

A. Yes, sir. [715]

* * *

Mr. Hatch : I will offer the certified copy of the

file wrapper, serial number 605,193 in evidnece.

Mr. Beach: No objection.

The Court : It may be admitted. [716]

(Defendant's Exhibit Number A-8 admitted

in evidence.)
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Q. (By Mr. Hatch): Mr. Bailey, I will ask

you if, on or about the 16th day of [717] October,

1956

Mr. Hartson: 1950.

Q. (By Mr. Hatch, continuing) : 1950, you did

not file, or verify a petition to the Commissioner

of Patents for the cancellation of trade-mark

registration number 304,644, registered July 11,

1933, by Willapoint Oysters, Incorporated, of

Seattle ? A. Could I see that file ?

(Documents handed to witness by Mr.

Hatch.)

A. (Continuing) : Yes, sir.

Q. And if you did not swear to the truth of the

statements therein contained at that time ?

A. Yes, sir.

The Court : What did you term that, Mr. Hatch ?

Mr. Hatch: A cancellation petition to the Com-
missioner of Patents.

Mr. Hartson: That is a copy shown in the min-

ute book.

Mr. Hatch: Yes. There is a copy in the Bay
Point minute book.

Mr. Kumm : What page ?

Mr. Hatch: Page 99.

Q. (By Mr. Hatch) : And I will ask you, Mr.

Bailey, if you did not make this statement to the

Commissioner of Patents: [718]

^*To the Commissioner of Patents:

*^In the matter of Trade-Mark Registration No.

304,644, registered July 11, 1933, by Willapoint
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Oysters, Incorporated, of Seattle, Washington, the

petitioner, Bay Point Oyster Farms of Seattle,

Washington, deems itself damaged by said regis-

tration and hereby petitions for cancellation

thereof."

Mr. Beach: If the Court please, parts of this

will be put into the record. If it will save any of

the Court's time, we will be glad to stipulate that

this can be copied into the record without being

read.

Mr. Hatch : I would like to read it.

Mr. Hartson: The minute book is in the record.

The Court : It is in the record.

Mr. Beach : Yes, it is in the record.

The Court: I understand the pertinent parts to

be copied

Mr. Beach (Interposing) : That is correct, and

we have no objection to this part being copied into

the record.

The Court: However, I gather Counsel desires

to read this.

Mr. Hatch: I do. [719]

The Court : So that you may proceed.

Q. (By Mr. Beach, continuing) : ''The grounds

for cancellation are as follows

:

''1. Bay Point Oyster Farms is a corporation

duly organized under the laws of the State of

Washington.

"2, Upon information and belief it is averred

that the date of first use of October 19, 1930, set

forth in the application for registration of the
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trade-mark 'Willapoint' by the registrant Willa-

point Oysters, Incorporated, is false and fraudulent.

^'3. Upon information and belief it is averred

that a considerable period of time prior to first use

of the trade-mark 'Willapoint' by Willapoint

Oysters, Incorporated, the petitioner, Bay Point

Oyster Farms had adopted and used the trade-mark

'Willapoint' on oysters in interstate commerce.

"4. Bay Point Oyster Farms is presently using

the trade-mark 'Willapoint' on canned oysters,

and has never [720] abandoned the said trade-mark.

"5. Upon information and belief it is averred

that the registrant, Willapoint Oysters, Incorpor-

ated, never had any predecessors from whom title

to the trade-mark 'Willapoint' was derived, as set

forth in the application for the registration afore-

said, and in said registration.

"6. Upon information and belief it is averred

that at no time has the registrant, Willapoint Oys-

ters, Incorporated, had the exclusive right to use

the trade-mark 'Willapoint' on oysters in any

form, and, specifically, the right of Bay Point

Oyster Farms to the use of the trade-mark 'Willa-

point' on oysters is paramount to that of Willa-

point Oysters, Incorporated.

"7. Two specimens of the mark as used by your

petitioner are attached hereto."

Did you make those statements ?

A. Yes, sir. [721]

* * *

Q. Mr. Bailey, did you cause to be filed in the
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United States Patent Office, on behalf of the De-

fendant, Willapoint Oysters, Incorporated, an ap-

plication for the registration of the trade-mark

^^Willapa'' for such corporation?

A. Yes, sir.

Q. And thereafter, and after you had been re-

moved as president of Willapoint Oysters, is it not

a fact that you caused opposition to the application

of Willapoint Oysters for the trade-mark ^^Wil-

lapa" to be filed by Bay Point Oyster Farms?

A. Yes, sir.

Q. Mr. Bailey, when did you, Mr. Hayes, and

Mr. Arnold Waring acquire control in the two (2)

Farms companies and Willapoint Oysters ?

A. We were elected directors on December 9,

1946. We didn't have stock control. We had effec-

tive control.

Q. You had effective control. Do you recall

when you acquired such effective control ?

A. December 9, 1946. [722]

Q. You acquired the control, such control, on

December 9, 1946; is that correct?

A. Yes, sir.

Q. And you caused a meeting of the directors

of Willapoint Oysters, Incorporated, to be called

on the 24th day of December, 1946, did you not;

the day before Christmas? A. Yes, sir.

Q. And at that time did you cause Willapoint

to enter into agreements with New Point Oyster

Company, a corporation, Hayes Oyster Company, a

partnership, and the Pioneer Oyster Company, a
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corporation ? A. Could I see the book, please ?

Q. Surely.

(Exhibit handed to witness by Mr. Hatch.)

A. Yes, sir.

Q. And did not Willapoint Oysters, Incorpo-

rated, arrange to loan substantial sums of money to

those three (3) companies? A. Yes, sir.

Q. Do you recall the amount they advanced to

each company?

A. Approximately—well, just ten thousand dol-

lars ($10,000.00) was advanced to each company.

Q. By whom?
A. By Willapoint. At this meeting that was

authorized. Later additional money was advanced

for each one of those companies to plant on a share

basis four thousand (4,000) boxes of seed [723]

oysters.

Q. Those advances were made largely for the

purpose of procuring oyster seed that would not

mature for

A. (Interposing) : Two (2) to three (3) years.

Q. (Continuing) : Two (2) to three (3) years

in the future ; is that not correct? A. Correct.

Q. So that, immediately after yourself, Mr.

Hayes and Mr. Waring, obtained control of Willa-

point Oysters, you commenced to arrange for Wil-

lapoint Oysters to get oysters in the future from

those three (3) companies ? A. Yes, sir.

Q. And to effectuate that proposition you ar-

ranged for Willapoint to finance the procuring of
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oyster seed, did you not? A. Yes, sir.

Q. And it was your understanding at that time,

was it not, that that financing could not be—could

not in all probability be—repaid until the oyster

seed was procured, planted, the oysters grew and

were harvested ?

A. That is not correct. The money was repaid

very shortly by the two (2) Farms companies; in

a matter of months, by the assigning of these notes

to the two (2) Farms companies.

Q. That was purely a book transaction, was it

not, Mr. Bailey?

A. Well, Willapoint had no funds to advance, to

advance these people, except the Farms' companies

money, and they went ahead [724] and made the

contract, I would say, on behalf of the Farms com-

panies and when it was completed they assigned the

notes for credit on the accounts of the two (2)

Farms companies to reduce those accounts by about

forty thousand dollars ($40,000.00) each to forty-

five thousand dollars ($45,000.00) each.

The Court: You say the notes were assigned by

the Willapoint Oysters company to the Farms

companies, and they were credited?

The Witness: Yes, your Honor. Willapoint

came into the possession of these notes, which aggre-

gated about eighty-eight thousand dollars ($88,-

000.00), and those notes were then assigned to the

two (2) Farms companies fifty-fifty (50-e50), and

the amount that Willapoint owed the Farms com-
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panies was credited with this about forty-four thou-

sand dollars ($44,000.00) apiece.

Q. (By Mr. Hatch) : Now, who made those

notes ?

A. The three (3) corporations—two (2) corpo-

rations and partnership, Hayes Oyster Company.

Q. You are speaking of the partnership, Hayes

Oyster Company, the corporation. Pioneer Oyster

Company, and what was the third?

A. New Point Oyster Company.

Q. The corporation. New Point Oyster Com-

pany.

Do you recall when those notes were executed?

A. No, I do not. [725]

Q. Mr. Bailey, I will ask you if it was not a fact

that this assignment—transaction—^was arranged

by Willapoint Oysters, Incorporated, in a meeting

held on March 31, 1947, and I will call your atten-

tion to the meeting appearing on page forty-three

(43) of the second minute book of Willapoint

Oysters, Incorporated?

A. Yes, sir; that is correct.

Q. Now, Mr. Bailey, I will ask you if it is not

a fact that Willapoint Oysters did not cause the two

(2) Farms companies to sell certain Government

bonds that they held to raise the funds to make

the advances to Pioneer Oyster Company, New
Point Oyster Company, and Hayes Oyster Com-

pany?

The Witness: Would you read that question

please ?



526 Bay Point Oyster Fm^ms, etc.

(Testimony of Kupert H. Bailey.)

(Whereupon, material appearing on lines 7

through 11, page 726, read by Reporter.)

A. No, sir ; that is not a true statement.

Q. (By Mr. Hatch) : But in the minutes of

March 31, 1947, I will ask you if this motion was

made and passed:

*^It was moved by Hayes, and seconded by Pro-

fessor Griffin, and duly carried, to assign the notes

given on seed contracts by Pioneer Oyster Com-

pany, Hayes Oyster Company, and the New Point

Oyster Company, in amount of eighty-five thousand

dollars ($85,000.00) [726] and accrued interest

equally or $42,500.00 and accrued interest each to

Willapa Oyster Farms, Inc., and Bay Point Oyster

Farms, Inc., for credit on accounts of Willapoint

Oysters, Inc., with the said Farm Companies, less

amounts which will become due Farm Companies

for U. S. Government bonds, the returns of which

will be taken over by Willapoint Oysters, Inc."

A. That is true
;
yes, sir.

Q. And that meeting was held, was it not, on

March 31, 1947? A. I don't know.

(Exhibit shown to witness by Mr. Hatch.)

A. (Continuing) : Yes, sir.

Q. After Willapoint had decided to do that, and

on the same day, did not the directors of the two

(2) Farms companies thereafter meet and ratify

the transactions?

A. I would have to see the book.
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(Exhibit shown to witness by Mr. Hatch.)

A. (Continuing) : Yes, sir. [727]

* * *

Q. Now, when you acquired control of Willa-

point O^^sters Company, it is a fact, is it not, that

the fundamental purpose activating yourself, Mr.

Hayes and Mr. Waring in acquiring such control

was to acquire control of the '^Willapoint'' label?

A. Yes, sir.

Q. And you were of the opinion that that label

was extremely valuable, were you not?

A. Yes, sir.

Q. And you were of the feeling that oysters put

out—a case of canned oysters put out—under the

'^ Willapoint'' label would bring a higher price on

the market than a case of oysters put out under

any other label, were you not? A. Yes, sir.

Q. Are you still of that opinion concerning the

value of the ^'Willapoint" label?

A. Yes. The ''Willapoint" label is a valuable

label.

Q. And the label and trade-mark "Willapoint"

is a widely known label and trade-mark in connec-

tion with the distribution of Pacific oysters, is it

not? A. Yes, sir. [729]

* * *

Q. (By Mr. Hatch): You know that oysters

sold under the "Willapoint" label would have a

good distribution, do you not? A. Yes, sir.
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Q. And that they had had a good distribution

for a long period of time ? A. Yes, sir.

Q. You knew that the ^^Willapoint" label had

strong distribution, particularly strong distribution,

in the State of California? A. Yes, sir.

Q. And good distribution every place West of

the Mississippi, except possibly Texas?

A. That is correct.

Q. And you knew that more canned Pacific

oysters had been put out under the ^^Willapoinf

label than any other label?

A. About fifty per cent (50%) up until three

(3) years ago, and then it jumped up to seventy-

five per cent (75%), of all canned oysters on this

Coast were under the ^^Willapoinf label.

Q. And you felt that when you got controlling

interest in Willapoint Oysters, you and these other

two (2) gentlemen, that you could control that label,

did you not, Mr. Bailey?

A. I never had but two-thirds (%) of a share,

or such a matter, of Willapoint Oysters. My inter-

est was in Bay Point Oyster, which in turn owned

forty-five and a half per cent (451/2%) of Willa-

point Oysters, Incorporated. [730]

Mr. Hatch: Would you read the question, Mr.

Reporter?

(Whereupon, material appearing on lines 19,

20 and 21, page 730, read by Reporter.)

Q. (By Mr. Hatch) : Would you answer the

question, please?
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A. I have never controlled Willapoint Oysters.

I have owned two-thirds (%) of a share—no, one

and one-third (1%) shares of Willapoint stock out

of forty-five hundred (4500) shares issued.

Q. The question I propounded to you, I believe,

can be answered ^^yes'' or '^no."

Mr. Hatch: Will you read it again, please?

(Whereupon, material appearing on lines 19,

20 and 21, page 730, read by Reporter.)

A. I never got controlling interest in Willapoint

Oysters.

The Court: Mr. Bailey, you should answer that

^^yes" or *^no," if possible. If not possible, you

may explain it. But, you should attempt to answer

the question as put.

The Witness : Your Honor, that is what I would

like to do.

Mr. Hatch: Will you please read the question

again, Mr. Reporter?

(Whereupon, material appearing on lines 19,

20 and 21, page 730, read by Reporter.) [731]

A. (Continuing): I will answer:

Yes, the control of the label was very valuable.

Q. (By Mr. Hatch) : Mr. Bailey, while you

were president of Willapoint Oysters, did you not

go to the Peoples National Bank of Washington

and arrange for bank loans? A. Yes, sir.

Q. And did you not furnish that banking insti-

tution with a copy of the financial statement of

Willapoint Oysters, Incorporated?
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A. Yes, sir.

Q. During the period you were president of

Willapoint Oysters, Bay Point Oyster Farms and

Willapa Oyster Farms, you signed the income tax

returns of those three (3) corporations as presi-

dent, did you not? A. Yes, sir.

Q. And appended to those income tax returns

were financial statements of the three (3) com-

panies, to wit. Bay Point Oyster Farms, Willapa

Oyster Farms, and Willapoint Oysters, were they

not?

A. No, sir, not a financial statement. There was

a—whatever the income tax blank calls it. You
couldn't call it a financial statement, I don't believe.

Q. I will ask you, Mr. Bailey, if, on the last

page of a corporate income tax return, it is not

called for a financial statement of each company

making the return?

A. I presume that was filled out there on the

blank. I don't [732] happen to remember.

Q. On the relationship in the management of

Willapoint Oysters between yourself and Mr.

Hayes, at first it was a very harmonious relation-

ship, was it not? A. Yes, sir.

Q. How old are you, Mr. Bailey?

A. Sixty-two (62).

Q. Do you know how old Mr. Hayes was when

you first became associated with him?

A. He was about twenty-eight (28). [733]
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Q. It was your idea, was it not, to extend the

use of the ^^ Willapoint" label by Willapoint

Oysters to canned crab, canned tuna, canned sal-

mon, smoked oyster cutlets, and things of that

variety, was it not? A. Yes, sir.

Q. And that was a profitable undertaking?

A. The clams and crab were profitable. The

others we [734] never sold enough to show any

appreciable profit.

Q. The reason you put clams and crabs out

under the ^^ Willapoint" label was the feeling that

that label had a permanent place in the wholesale

grocery market and products put out under that

label would naturally meet with a favorable public

reception ?

A. No, sir. The real reason for putting out the

other items was to advertise the ^'Willapoint" label.

It was specifically taken on as a piece of advertis-

ing, so that, if you would have oysters and clams

and crab and salmon along the shelf, you would

have got quite a spread and direct attention to the

label.

Q. The relationship between you and Mr. Hayes

continued to be pleasant up to what time?

A. I think about November—the fall of—Octo-

ber and November—1949.

Q. What transpired in the fall of 1949 that put

any rift in the relationship?

A. Well, Mr. Hayes had moved up into the

Central Building, and we rather lost contact with

each other. I can't think of anything specific. It
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was simply many things. There was friction be-

tween us.

Q. Will you relate to us, to the best of your

ability, your recollection when Mr. Hayes and his

Coast Oyster Company moved to the Central Build-

ing? A. It was in the summer of 1949.

Q. The summer of 1949?

A. Yes, as I remember it. [735]

Q. You don't recall the month? A. No.

Q. It was before you filed with the Commis-

sioner of Patents, however, the application for the

extension of the ^'Willapoinf label on behalf of

Willapoint Oysters, Incorporated, to cover clams

and crabs and things of that variety?

A. Yes, I think it was before that.

Q. Defending Willapoint 's application.

By the way, did you and—I will withdraw that.

Calling your attention to the stock ownership

chart. Plaintiff's Exhibit 1, who were you consid-

ering as your associates there?

A. My—Mr. Waters, Pioneer Oyster Company,

and my relatives.

Q. And Mrs. Steinhaus?

A. Yes, Mrs. Steinhaus and Mrs. Faust in my
office have one (1) share each.

Q. And it is a fact, is it not, Mr. Bailey, that

previous to the time the Coast Oyster Company

acquired a substantial portion of the Griffin stock

that you and Mr. Waters had attempted to pur-

chase the same?

You can answer that ''yes" or ''no," please.
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A. Will you read the question, please?

(Whereupon, material appearing on lines 18

through 22, page 736, read by Reporter.) [736]

Q. You did not make

A. (Interposing) : No, sir.

Q. (Continuing): make any attempt? Did

you personally?

A. I did after they had bought the stock, on a

misunderstanding which I would be glad to explain.

Q. I will ask you, do you recall giving your

deposition? A. Yes, sir.

Q. In our office on October 11, 1951, before

Bruce Moberg, a Notary Public ? A. Yes, sir.

Q. At that time you were sworn to tell the truth,

the whole truth, and nothing but the truth?

A. Yes.

Q. And I will ask you if, at that time, I did

not propound the following questions to you and if

you did not give the following answers:

*^ Question: It is a fact, is it not, that you and

Mr. Waters had previously attempted to purchase

the stock from Professor Griffin?

^^ Answer: Yes, sir; that is correct, for the rea-

son that Verne Hayes told us at lunch, or told Mr.

Waters, that Ward Kumm was selling control of

the Willapa Oyster Farms to some third party,

and [737] Mr. Waters at any rate repeated that to

me. We were very much surprised that we were

going to have a partner who was a complete

stranger and we called up Dr. Griffin and went out
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and talked to him and made him an offer on his

stock. The next following Monday Verne Hayes

denied he made the statement, although Harvey

Waters insisted he did. They both may be right.

It may be a misunderstanding and I immediately

called up Dr. Griffin and told him I wasn't inter-

ested in his stock at any price, that we were mis-

taken, and found out we were mistaken, and we

were entirely satisfied to have the stock remain in

his hands.

^^ Question: Do you recall what price you offered

Dr. Griffin for his stock?

*^Answer: I think we offered him par.''?

A. That is a very true statement. That isn't

what you asked me.

Q. Mr. Bailey, it is my understanding that you

have no first-hand knowledge of the first shipment

of oysters under the ^^Willapoint" oyster label in

interstate commerce, or otherwise? [738]

A. No, sir.

Q. Do you have first-hand knowledge?

A. No, sir.

Q. When did you first see a label with the trade-

mark '^Willapoint" on it and the name Bay Point

Oyster Farms and no other company on it?

A. I answered it. September, 1950.

Q. (By Mr. Hatch) : And you had such a label

prepared by the Louis Roesche Company, did you

not? A. Yes, sir.
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Q. Do you recall when you first put that label

on a can containing oysters?

A. September 30th. In my deposition I testified

October 4th, but [739]

Q. (By Mr. Hatch) : September 30th?

A. That is the correct date. September 30, 1950.

Q. And you personally put that label on some

cans that you acquired from Weigardt?

A. Yes, sir.

Q. You caused some to be shipped to Idaho?

Do you recall to whom?
A. To R. G. Hamilton.

Q. He was at Boise, Idaho? A. Yes, sir.

Q. Mr. Bailey, at the time you ordered the

labels from Louis Roesche Company, do you recall

how many you purchased?

Mr. Beach: If your Honor please, I think this

goes to the matter of damages.

The Court: Is that the purpose?

Mr. Hatch: I think it goes to intention, your

Honor.

The Court: He may answer.

A. As I remember it, one hundred thousand

(100,000).

Q. (By Mr. Hatch): Now, Bay Point started

canning operations in A. January, 1951.

Q. And you are causing oysters to be canned at

Oysterville ?

A. We did last April, May and June.
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Q. In a cannery owned by Northern Oyster

Company? [740]

The Court: Owned by whom?
Mr. Hatch: Northern.

Q. (By Mr. Hatch, continuing) : And it is your

plan, subject, of course, to the result of this litiga-

tion, to resume the canning of oysters as soon as

possible, is it not? A. Yes, sir.

» * *

Q. Calling your attention to what has been

marked a^s Defendant's Exhibit A-9, I will ask you

to state to the Court whether or not that is a can

of oysters produced and sold by Bay Point Oyster

Company? A. Yes, sir.

Mr. Hatch: I will offer this in evidence. [741]

Mr. Beach: No objection.

The Court: It may be admitted.

(Defendant's Exhibit Number A-9 admitted

in evidence.)

Q. (By Mr. Hatch) : Calling your attention to

Defendant's Exhibit A-10, I will ask you if you

cannot identify that as a can of oysters of the type

produced by Willapoint Oysters Company, a label

used by that corporation, while you were president

of that corporation? A. Yes, sir.

Mr. Hatch: I would like to offer this in evi-

dence.

Mr. Beach: No objection.

The Court : It may be admitted.
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(Defendant's Exhibit Number A-10 admitted

in evidence.) [742]

* * *

Q. (By Mr. Hatch): Referring to the label

marked Exhibit 11, which is a part of the Answer

and Cross-Complaint of Willapoint Oysters, Incor-

porated, I will ask you to examine that label and

tell me whether or not it is not the same label which

is exemplified by Exhibit A-9 ? A. Yes, sir.

Mr. Beach: I object to that question, your

Honor. The exhibits speak for themselves.

The Court: He may answer.

A. (Repeating) : Yes, sir.

Q. (By Mr. Hatch) : Now, Mr. Bailey, did you

have occasion to read over the Answer of the

Plaintiff, Bay Point Oyster Company, to the De-

fendant's Cross-Complaint? A. Yes, sir.

Q. And you approved of the allegations therein

contained? A. Yes, sir.

Q. And calling your attention to Paragraph

Nine thereof, does not that answer contain an alle-

gation—a denial—that the label. Exhibit 12, is being

or has ever been used by Plaintiff?

A. That is correct.

Q. Now, Mr. Bailey, were not certain interroga-

tories propounded to you, or to the Bay Point

Oyster Farms, concerning the label. Exhibit [744]

11? A. Which is Exhibit eleven?

Q. Have you Exhibit eleven? Exhibit 11 is the

one appended to the Complaint.
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A. Yes. Yes. OK.
The Court: The one you just showed was 12.

Showing the Reply. When you read that portion

of the Reply to the Cross-Complaint. Is that what

you read?

Mr. Hatch: No, I was referring—I believe, if

your Honor please, I am going to give that Cross-

Complaint again, because if I am in the wrong, I

would like to know.

Mr. Beach: When the witness is asked a ques-

tion I think it would be appropriate if he had an

exhibit before him, and I have a copy supplied by

Counsel

The Court: That is Exhibit 11, yes, that was

referred to when he asked the question whether it

was the same as Exhibit A-9.

Mr. Hatch: That is correct.

The Court: And then, subsequently, when Mr.

Hatch read to the witness, I gathered it was a por-

tion of the Plaintiff's Reply, or Answer, to the

Cross-Complaint. In that there was a reference

made to an exhibit, which, I assumed, is an exhibit

attached to the

Mr. Hatch: Complaint.

The Court (Continuing) : Complaint. And I

understood that to be 12. [745]

Mr. Hatch: If I said 12

The Court: You were reading, it seemed to me,

some typewritten material.

Maybe the Reporter has it.
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(Whereupon, material appearing on lines 19,

20 and 21, page 744, read by Reporter.)

Mr. Hatch: I meant to refer to Exhibit 11.

Q. (By Mr. Hatch) : Does not your Answer
contain a denial that Exhibit 11 was ever used?

Mr. Beach: I object to this, your Honor, as im-

proper cross-examination.

The Court: Sustained.

A. AVell, you asked if we ever used Exhibit 11

on a can. We never have.

The Court: The objection is now made that this

is improper cross-examination, and the Court is

disposed to sustain the objection.

Q. (By Mr. Hatch) : Mr. Bailey, I will ask you

if this interrogatory was not propounded to the

Plaintiff, Bay Point Oyster Company:

^^ Attached to this Defendant's Answer and Cross-

Complaint is a label marked Exhibit 11, with the

phrase ^Reg. U.S. Pat. Off.' "— [746] (that phrase

in quotes)
—

^^ thereon, which label bears Plaintiff's

name.
^^ State who printed, lithographed, or otherwise

produced such label, at whose direction this was

done, what sums were expended therefor, and state

in detail what use, if any, by Plaintiff has been

made of such label."

And if this answer was not made to such inter-

rogatory :

''To the best of Plaintiff's information and be-

lief, the label attached to the Answer and Cross-
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Complaint of Defendant, Willapoint Oysters, and
marked Exhibit 11, was printed or lithographed by
Louis Roesche Company. Under whose direction

these labels were produced is not known. No sums

were expended therefor. In error an unknown
quantity of such labels were placed on cans of

oysters canned by Plaintiff, and thereafter and

prior to sale of such oysters the said labels were

removed from said cans''?

A. That is correct.

Mr. Beach: Which one is that? [747]

Mr. Hatch : That, Counsel, is interrogatory fifty-

seven (57) of the only group we propounded.

May this be marked, please, Mr. Clerk?

The Clerk: Defendant's Exhibit A-11 marked

for identification.

(Defendant's Exhibit Number A-11 marked

for identification.)

Q. (By Mr. Hatch) : Handing you a can of

oysters marked Defendant's Exhibit A-11, I will

ask you to examine that carefully and tell us

whether or not it is a can of oysters produced by

the Plaintiff, Bay Point Oyster Farms?

A. I presume it is.

Mr. Hatch: I will offer Defendant's Exhibit

A-11 in evidence.

Mr. Beach: If your Honor please, this exhibit

has on it a notation about which the witness has

not testified. I don't believe it has been properly

identified.
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Mr. Hatch: Well, if your Honor please, for

practical purposes I will admit that the notation

that is on there should not be considered as a part

of the exhibit.

I would like to leave it on there because I expect

I may follow it up and your Honor can see the

reason why I will have no objection to its being

covered for the time being.

Mr. Beach : If your Honor please, Exhibit A-10

was [748] offered and no objection made to its

being introduced. Except for the dent in the can,

apparently they are duplicates, and we object to

this other exhibit being in because, apparently, the

only difference is the notation that the Court's

attention has been called to.

The Court: I don't know what the purpose is.

What is the purpose, Mr. Hatch, of A-ll?

Mr. Beach: Excuse me, I had reference to Ex-

hibit A-9, your Honor.

Mr. Hatch: Part of the purpose is confusion,

if your Honor please. Part of the purpose is that

this is cross-examination. We are testing the credi-

bility of the witness.

Now, it has been alleged in the pleadings that

there was a valid—withdraw that—a specific denial

that the phrase ^* Registered U.S. Pat. Off." was

ever used on a label put out by Bay Point Oyster

Farms.

Then there were interrogatories propounded on

that line, and there was an explanation made that
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that label had been produced in error but none had

been used.

The witness has identified these two (2) cans of

oysters as cans of oysters that have been produced

by Bay Point Oyster Farms.

I think it is material to the issues in the case,

and certaintly goes to the credibility of the testi-

mony of this witness.

Mr. Beach: If your Honor please, the witness

can only testify to the best of his knowledge and

belief. If Counsel asks him, all right. [749]

He has asked about A-9 and that has been ad-

mitted in evidence.

The only reason for the other exhibit is the slip

attached, apparently, and this witness is not in a

position to identify that and we object to the intro-

duction on the ground it has not been properly

identified.

Mr. Hatch: Insofar as the slip attached to it,

if that is the only basis for the objection, my sug-

gestion would be that the slip be covered so that

it is not visible to the Court's view, but I would

like to have the slip remain on there with the idea

that I may follow it up with future testimony.

The Court: I might suggest that if it has an-

other purpose other than whether or not it is a

label referred to, you withhold the introduction of

it until you establish this other purpose. Otherwise

you would have the same matter in two (2) exhibits,

would you not?

Mr. Hatch: Two (2) identical exhibits, yes. I
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will withhold the offer of A-11 at the present time,

your Honor. [750]
* ¥r *

RUPERT H. BAILEY
resumed as a witness for and on behalf of the

Plaintiff and, having been previously duly sworn,

testified as follows:

Cross-Examination

(Continued)

* -jf *

Q. (By Mr. Hatch) : Mr. Bailey, in addition to

the cancellation proceedings that we talked about

yesterday, I will ask you if you did not cause to

be filed with the United States Patent Office an

opposition to the proceedings of Willapoint Oysters,

Incorporated, to register the trade-mark *^ Willa-

point," being opposition number 30636?

A. Could I see the paper? I don^t remember.

The Clerk: Defendant's Exhibit A-12 marked

for identification.

(Defendant's Exhibit Number A-12 marked

for identification.)

Q. (By Mr. Hatch) : Handing you Defendant's

Exhibit A-12, for identification, I will ask you to,

examine that and see if you do not recognize it as

an opposition proceedings you verified as president

of Bay Point Oyster Farms?

A. Yes, sir. [755]
* * *

Q. And I will ask you if you did not swear to
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the statement therein contained on or about the

3rd day of July, 1951, before Lilas M. Blodgett, a

Notary Public? A. Yes, sir.

Q. And I will ask you, Mr. Bailey, if at that

time you did not make the following statement to

the Commissioner of Patents:

'^To the Commissioner of Patents:

^^In the matter of an application for registration

of a trade-mark for canned and smoked oysters,

canned crab meat, canned clams, canned tuna,

canned salmon. Serial No. 590,206, by Willapoint

Oysters, Incorporated, which was published on

page 56 of the Patent Office Official Gazette of

June 5, 1951, Volume 647, Number I, we. Bay

Point Oyster Farms, a corporation of the State of

Washington, having a place of business at 407

Lloyd Building, Seattle, Washington, believe that

we should be damaged by registration of such

trade-mark and we hereby oppose the said regis-

tration. [756]

^^The grounds for opposition are as follows:

''1. Beginning prior to November, 1930, the

alleged date of first use of the trade-mark 'Willa-

point' by Willapoint Oysters, Incorporated, and at

the present time, we are using the trade-mark

'Willapoint' in interstate commerce as a trade-

mark on canned oysters, which we pack and sell,

and such trade-mark has never been abandoned

by us.

"2. The trade-mark 'Willapoint' of the afore-

said application is substantially identical in form
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to the trade-mark ^Willapoint' used by opposer and

which form and style of trade-mark was originated

by opposer prior to the date of alleged first use by

the applicant. Moreover, canned oysters are con-

sidered by opposer to be goods of the same descrip-

tive properties as smoked oysters, canned crab meat,

canned clams, canned tuna and canned salmon.

^^3. The applicant does not have the right to the

exclusive use of the word ^Willapoint' as a trade-

mark, nor does [757] applicant at the present time

have any right to the use of the trade-mark ^Willa-

point.
'

^'Two specimens of the mark as used by us on

canned oysters are attached hereto."

Did you make that statement ? A. Yes, sir.

Q. And you appreciated, did you not, when you

signed that statement, Mr. Bailey, that you were

filing that opposition in the identical case in which

you, as president of Willapoint Oysters, Incor-

porated, had originally petitioned for the extension

and re-registration of the trade-mark ^^Willapoint"

to Willapoint Oysters, Incorporated?

Mr. Beach: I object to that question, your

Honor. The complete file has been submitted here

and it is not the same at the time the opposition

was filed as it was at the time this witness signed

the original.

I think that the examination has shown what the

witness signed and this question is, therefore, either

repetitious or improper because it does not pertain

to the entire file which is here in evidence.



546 Bay Point Oyster Farms, etc.

(Testimony of Rupert H. Bailey.)

The Court: I assume the question was directed

to the credibility of the witness.

Mr. Hatch: That is correct, your Honor.

The Court: And I think it may be answered.

A. Yes, sir.

Mr. Arnold: Pardon me. At this point, your

Honor, these particular papers, and use of my files,

I will need and I would [758] like to have per-

mission—I have spoken to Counsel—to withdraw

this and use it to make a copy.

The Court: That is Exhibit 121

Mr. Hatch: Exhibit 12. There are various ex-

hibits that we are going to have to make copies of.

The Court: Yes, that may be done.

Q. (By Mr. Hatch) : And I will ask you to

examine Exhibit A-12, and particularly the label

accompanying the same.

Now, it is a fact, is it not, Mr. Bailey, that this

opposition was filed with the United States Patent

Office on or about July 25, 1951, after having been

verified by you on or about the 3rd day of July,

1951? A. Yes, sir.

Q. And that accompanying that application were

two (2) copies of the label appended thereto?

A. Yes, sir.

Q. Now, Mr. Bailey, I will ask you to further

examine Exhibit A-12 and tell us, if you can, where

you obtained the labels that you filed with that

application ? A. Louis Roesche.

Mr. Beach: If your Honor please, I would like
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to ask the Reporter to read the record. Was that

date in July, Counsel?

Mr. Hatch: Pardon?

Mr. Beach: Was that date in July the 5th or

July 25th? [759]

Mr. Hatch: July 25th.

The Witness: July 5th, I beg your pardon.

The Court: I think the Court recalls the date

about the filing with the Patent Office was on or

about July 25th.

The Witness: That was a mistake, your Honor.

Mr. Beach: The record should be corrected.

Mr. Hatch: It is on or about July 5th; I beg

your Honor's pardon.

The Court: July 25th was used a question or

two (2) back. It should have been July 5th.

Mr. Hatch: It should have been July 5th, your

Honor. The stamp is a little blurred.

* * *

Mr. Hatch: I will offer this in evidence, which

is Exhibit A-12.

The Court: Is that a copy of the file in the

Patent Office? [760]

Mr. Hatch: Yes. Rather, it is a duplicate orig-

inal we received from the Patent Office to answer.

Mr. Beach: No objection.

Mr. Arnold: These were papers on which oppo-

sition was based and they are received from the

Patent Office.

Mr. Beach: Correcting Counsel, there is, in ad-
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dition, a paper of the Patent Office accompanying

the copy of the Complaint.

Mr. Arnold: Yes.

Mr. Beach: Or notice of opposition, I should

say.

Mr. Arnold: Yes, there is one copy directed

from there.

The Court: That is a part of this file?

Mr. Arnold: Yes, that is part of this exhibit.

The Court : Exhibit, rather. It may be admitted.

(Defendant's Exhibit Number A-12 admitted

in evidence.)

Q. (By Mr. Hatch) : Mr. Bailey, who is mar-

keting—I will rephrase that.

You are marketing oysters at the present time in

cans with labels thereon identical to Defendant's

Exhibit A-9? A. No, sir.

Q. With the exception of the fact that that on

the cans of oysters you are presently marketing the

words ^* Registered U. S. Patent Office," or the

abbreviation ^^ Registered U.S. Pat. Off.," is not

under the word ^^Willapoint"? [761]

A. That is correct.

Q. Can you tell us, when did you first start to

produce cans of oysters similar to Defendant's

Exhibit A-9, except for the one matter that I dis-

cussed? A. January, 1951.

Q. And in January, 1951, your company started

the canning of oysters in a cannery at Oysterville?

A. Yes, sir.
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Q. How long did the canning continue?

A. About one (1) week, and then the storm took

the dock out.

Q. When did you again resume canning?

A. The first of April, 1951.

Q. And you continued to can up until what

time? A. Well, the last week in June. [762]

* * *

Q. Mr. Bailey, you caused Louis Roesche Com-

pany to design the label which you are presently

using with the thought in mind that the average

purchaser would be unable to distinguish between

the oysters sold and delivered by Willapoint Oysters

Company and your company?

A. The label is an absolute duplicate copy of the

label with Willapoint Oysters distributors on it

except for the name of the distributor and the

change in the back of the label on the recipes.

There are different recipes. [763]

K- * -X-

Q. Calling your attention to what has been

marked as Defendant's Exhibit A-13, I will ask

you to examine that and see if it is a can of oysters

produced by the Bay Point Oyster Farms?

A. Yes, sir.

Mr. Hatch: I would like to offer this in evi-

dence, if your Honor please.

Mr. Beach: No objection.

The Court: It may be admitted.
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(Defendant's Exhibit Number A-13 admitted

in evidence.) [764]

* 4«- *

Q. While you were president of Willapoint

Oysters, Incorporated, by whom were bills and in-

voices rendered to brokers?

A. Willapoint Oysters, I-n-c. (spelling).

Q. Was there anything on those bills or invoices

that would indicate who was making the billing

except Willapoint Oysters, Incorporated?

A. No, sir.

Q. While you were the president of the three

(3) companies did you not carry the trade-mark

^^Willapoint'' on your bank checks?

A. Yes, sir.

Q. Did you carry it on your bill heads?

A. No, sir.

Q. Or your statements?

A. No, sir. I beg your pardon. Yes, sir. We
carried the trade-mark on all those three (3). I

misunderstood.

Q. You also used the trade-mark on the cartons

and cases [766] in which oysters were shipped?

A. A great deal of the time. Not entirely.

Q. And while you were president of Willapoint

Oysters, you did some advertising, did you not, Mr.

Bailey? A. Yes, sir.

Q. Was that advertising of considerable quan-

tity? A. Several thousand dollars.

Q. What was the type of advertising matter that

you had anything to do with personally?
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A. It was sending out recipe folders and co-

operative advertising, and an ad we ran in the

Pacific Fisherman.

Q. The Pacific Fisherman is a magazine with a

national circulation? A. Yes, sir. [767]

* * *

Q. Mr. Bailey, as a matter of fact, while you

were president of Willapoint Oysters Company, did

you fulfill your obligations under that contract to

Professor GriiBn in reference to the price of [769]

oysters? A. Yes, sir.

Q. And it would be your testimony then, would

it, that you paid to Professor Griffin the same price

for oysters that you paid to other stockholders, or

a price not less than the price you paid to other

stockholders, of Willapoint Oysters, Incorporated?

A. I carried out the agreement exactly when it

says:

*^ First party agrees to sell and second party

agrees to buy the oysters produced from the said

land at the market price, the price to be not less

than that of other stockholders of second party.''

That was carried out exactly.

Q. There has been some testimony in this case

indicating that Mr. Wollenweber had a formula for

fixing the price of oysters paid to the Farms com-

panies at the end of each year.

At whose direction did Mr. Wollenweber follow

that procedure?

A. He was at his own direction. It had been the

custom for many, many years before I became
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connected with the company. I had nothing to do

with it.

Q. Was that procedure ever discussed with the

directors of the company?

A. The price that the division of the total in-

come by the [770] bushels of oysters or gallons of

oysters, was discussed. But as to the method, it

was never discussed. It had become a custom that

we inherited. Mr. WoUenweber would come to me

and say, ^'This will work out so many dollars and

so many cents a case this year."

Q. Mr. Bailey, while you were president of these

companies, were you personally interested in the

sale of any oysters to the company?

A. Not directly. I had an interest in the net

returns from oysters as a rental on a hydraulic

dredge which I loaned and leased to the company.

Q. Mr. Bailey, did you receive a substantial

rental from the company for the use of the hy-

draulic dredge? A. Yes, sir.

Q. And the rental of the dredge was profitable

to you, was it not?

A. Not near as profitable as my rentals prior

to renting it to Willapoint. It was a very much

reduced rate.

Q. But it was a profitable transaction, was it

not? A. Yes, sir. It was a bareboat charter.

Q. For a period of time you got two thousand

dollars ($2,000.00)—for a very brief period of time

you got two thousand dollars ($2,000.00) from Coast

Oyster for the rental of that dredge?
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A. I got twenty-four thousand dollars ($24,-

000.00) for one (1) year.

The Court: From the Coast Oyster [771] Com-

pany?

The Witness : Yes, your Honor.

Q. (By Mr. Hatch) : Do you recall what year

that was, Mr. Bailey? A. That was 1946.

Q. Were you individually in what is known as

the Johnson Oysters ? A. Yes, sir.

Q. Who else was interested in those?

A. Mr. Verne Hayes and Mr. Harvey Waters.

Q. What price did Willapoint Oysters pay for

those oysters as compared with other oysters they

purchased on the open market ?

A. The same price, as I remember it.

Q. I will ask you if at the time of the giving of

your deposition on October 11, 1951, the following

question was not propounded to you and you gave

the following answers

:

^^ Question: Who else was interested in the John-

son Oyster?

^'Answer: Verne Hayes and Harvey Waters.

^* Question: Was it a three (3) -way deal between

you, Verne Hayes, and Harvey Waters, on the

Johnson oysters ?

''Answer: Yes, sir.

''Question: What price did Willapoint pay for

those oysters as compared with [772] oysters pur-

chased on the open market ?

"Answer: They paid the—I would say they paid

more. They paid on a different basis. They paid



554 Bay Point Oyster Farms, etc.

(Testimony of Rupert H. Bailey.)

the entire sale price on canned oysters less so mucti

to Willapoint for selling them and so much to the

Coast Oyster for canning them, and everything that

was left went to the payment for the oysters."

A. That was my answer, yes, sir.

Q. Is that still your answer, Mr. Bailey?

A. Yes, sir. That is still my answer.

Q. And you did obtain, individually, as a result

of that transaction, you and your associates, more

than the going price of oysters ?

A. I wouldn't say that. They added up about

the same. It was a different method. It is hard to

make a comparison.

Q. Did the Farms company ever pay you any

salary while you were associated with the three (3)

companies ? A. No, sir.

Q. Who made the decision that Bay Point Oys-

ter Farms would go into the business of canning

for itself in selling under the ^'Willapoint" label?

A. The board of directors.

Q. Do you recall when that decision was

made? [773] A. No, I don't.

Q. I hand you the minutes of the Bay Point Oys-

ter Farms and see if you can find for me the minutes

that indicate the board of directors made such de-

cision.

A. I find one of the new labels in the book that

is attached to the opposition proceedings, and what

the date of that is, I don't know.

Q. Take your time, Mr. Bailey. I am interested

in your finding the minutes where the directors
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authorized you to go ahead and put out '* Willa-

point'' labels with Bay Point Oyster on it as the

producer and to go into the canning business.

A. Well, on October 16, 1950

:

''Mr. Bailey reported that Bay Point Oyster

Farms had sold and made shipment of its canned

oysters under the 'Willapoint' label with the Com-
pany as distributor, this shipment being made in

interstate commerce and that arrangements having

been tentatively made to ship several carloads un-

der the 'Willapoint' label as soon as oysters are

canned. '

'

Q. You are reading from the minutes of Octo-

ber 16, 1951?

A. (Continuing) "On motion duly made, sec-

onded and carried, the label was approved and copy

ordered filed as part of these minutes and Mr.

Bailey was directed [774] to proceed with the can-

ning and distribution of oysters under the 'Willa-

point' label, and to complete leases which have been

tentatively agreed to between this Company and the

Northern Oyster Company for the use of their can-

nery, floating equipment and approximately 100,000

bushels of oysters on a basis of $1.60 per gallon for

their oysters plus one-half of the cannery profit as

rental for their equipment."

Q. That is October 16, 1951? A. 1950.

Q. And that is the first reference you find in the

minute book of Bay Point Oyster Company giving

you authority?

A. Yes, sir. That is the first thing I find.
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Q. The fact is, is it not, Mr. Bailey, that you

made the decision personally and had proceeded

well along the line carried out and then later ob-

tained ratification from the directors on your ac-

tions %

A. That is not correct. I had, prior to that

time, ordered labels. We had not leased the can-

nery. The cannery lease was about thirty (30) days

after this. This was approving the cannery lease.

Q. You had started opposition proceedings
;
you

had ordered labels and had them printed and filed

them in the Patent Office in July, did you not?

Mr. Beach: If he breaks it up, I have no objec-

tion to the witness answering. [775]

The Court: That is the nature of your objection?

Mr. Beach: I believe so. If he wants to go to

credibility he can break it down.

The Court : I think it can be segregated.

Mr. Hatch : Yes. I probably got too enthusiastic.

Q. (By Mr. Hatch) : You had caused the labels

to be printed before the 5th day of July, 1950, did

you not ?

Mr. Beach: I object to that in putting the date

into the witness' mouth. I don't think he specified

the date correctly.

The Court: Objection overruled. You may state

it again.

Mr. Hatch: Will you read it please, Mr. Re-

porter ?

(Whereupon, material appearing on lines 7

and 8, page 776, read by Reporter.)
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A. The answer is *^no." The labels were printed

in September, 1950.

Q. (By Mr. Hatch) : The labels were printed in

September, 1950 ? A. I testified to that.

Q. Then you had caused the labels to be printed

before you obtained authority from the board of

directors? A. Yes, sir.

Q. And you had made the decision; you caused

those labels to be printed with the idea of placing

them on cans of oysters that you [776] intended to

sell in direct competition with Willapoint Oysters,

Incorporated, did you not?

The Witness: Would you read the question?

(Whereupon, material appearing on lines 24

and 25, page 776, and lines 1 and 2, page 777,

read by Reporter.)

A. Yes, sir.

Q. (By Mr. Hatch) : And then in October you

submitted the matters to the board of directors and

obtained ratification for your actions ?

A. Yes, sir, and the authority to lease the can-

nery. [777]
* * *

Q. How many oysters did Willapoint sell in

cases, if you can tell us, in the past year you were

with them?

A. About one hundred forty thousand (140,000)

twenty-four (24) can cases.

Q. And in dollar volume, what would that have

amounted to ?
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A. That would have amounted to just under one

million and a half dollars ($1,500,000.00), including

the fresh oysters. [778]

Redirect Examination

By Mr. Beach :

Q. Mr. Bailey, showing you the page numbered

two (2) in the file wrapper, Defendant's Exhibit

A-7, you testified on cross-examination that you

made those statements, I believe. A. Yes, sir.

Q. Prior to signing that document was the board

of directors of Willapoint Oysters informed of this

document, or of the purpose of filing of an applica-

tion for the registration of the trade-mark?

A. No, sir.

* ^ *

Q. Subsequent to your signing the document,

page two (2) of Defendant's A-7, was the board of

directors of Willapoint Oysters [779] advised you

had signed such a document? A. No, sir.

Q. Are you a lawyer, Mr. Bailey ?

A. No, sir.

Q. Are you admitted to practice before the Pat-

ent Office? A. No, sir.

Q. Showing you page seven (7) of Defendant's

A-7, and page one (1) of Plaintiff's Exhibit 39

Mr. Hatch: I can't hear you. Counsel.

Mr. Beach : Off the record.
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(Whereupon, there was a brief discussion off

the record and the following proceedings then

had, to wit:)

Q. (By Mr. Beach) ; I will ask you whether or

not those appear to be similar documents, Mr.

Bailey?

A. Yes, sir; they are the same. Duplicates.

Q. Do you know who prepared those documents ?

A. James Sproll, a patent attorney.

Q. Do you know who requested the preparation

of those documents? A. I did.

Q. Can you state the circumstances under which

those documents were requested?

A. I found the patent—some patent information

in the files in the Company's office which told me that

Mr. Sproll had been the [780] original patent attor-

ney. He had no phone but through some of the old

directories I was able to contact him. He lived in

an apartment at the foot of Queen Anne Hill and he

brought out a complete file of any patent papers

filed by any of the companies, which was the first

time I knew the true facts of the matter, and he

brought out the ones that showed that Bay Point

Oyster Farms and Willapa Oyster Farms had filed

the first one jointly and he made out these papers.

He said, ''This is the way it should be," and I

signed it and Mrs. Steinhaus signed it.

Q. Prior to your signing of those papers was the

matter taken up with the directors of Willapoint

Oysters? A. No, sir.
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Q. Was it taken up with the directors of Bay
Point Oyster Farms or Willapa Oyster Farms?

A. No, sir.

Q. Subsequent to your signing these papers was

the matter called to the attention of the board of

directors of Bay Point Oyster Farms?

A. No, sir.

Q. Was it called to the attention of the board of

directors of Willapa Oyster Farms ?

A. No, sir.

Q. Was it called to the attention of the board

of directors of Willapoint Oysters?

A. No, sir. [781]

The Clerk: Plaintiff's Exhibit Number 58

marked for identification.

(Plaintiff's Exhibit Number 58 marked for

identification.)

Q. (By Mr. Beach) : Showing you the label

marked Plaintiff's Exhibit 58, Mr. Bailey, can you

identify that? A. Yes, sir.

Q. What is it?

A. It is the ''Willapoint brand label with Bay

Point Oyster Farms as distributor.

Mr. Beach : I will offer this label in evidence as

Plaintiff's Exhibit 58.

Mr. Hatch: I object to it as improper redirect.
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irrelevant and immaterial. It is already in evi-

dence; three (3) or four (4) editions of it.

Mr. Beach: If your Honor please, I don't recall

a label like that in evidence. If there is one I would

be glad to have Counsel point it out.

Mr. Hatch : Oh, to save time I will withdraw the

objection.

The Court: It may be admitted.

(Plaintiff's Exhibit Number 58 admitted in

evidence.) [782]

Q. (By Mr. Beach) : Showing you the can. De-

fendant's Exhibit A-9, with the label on it, and

Plaintiff's Exhibit 58, I will ask if you can point

out—I will ask if they are the same label ?

A. They are identical except that the label on

the can, Exhibit A-9, has '^Registered U. S. Patent

Office" in small type under the trade name '^ Willa-

point."

Q. Were the labels like that on the can, Defend-

ant's Exhibit A-9, procured by Bay Point Oyster

Farms ?

The Witness: Would you read that question,

please ?

(Whereupon, material appearing on lines 8

and 9, page 783, read by Reporter.)

Mr. Hatch: You can answer that ^^yes" or ''no,"

please. A. No.

Q. (By Mr. Beach) : Will you please explain

your answer %

A. The Bay Point Oyster Farms originally sent
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in a '^Willapoinf label with ^'Willapoint Oysters"

as distributors to the lithographers and noted

changes they wanted made to produce this label as

Exhibit 58.

They were instructed to mail two hundred (200)

labels, which they did, and it immediately became

apparent that they had failed to take off ^^Regis-

tered U. S. Patent Office'' under the trade name as

they had been instructed by letter. [783]

Mr. Hatch : Just a moment, I ask that the last

remarks be stricken as not the best evidence.

The Court : What was the reference to the letter ?

(Whereupon, material appearing on lines 18

through 25, page 784, read by Reporter.)

The Court : It may be stricken insofar it refers

to instructions by letter.

The Court will take a fifteen (15) minute recess.

(Whereupon, at 10:50 o'clock a.m., a recess

was had until 11:05 o'clock a.m., October 26,

1951, at which time. Counsel heretofore noted

being present, the following proceedings were

had, to wit:)

Mr. Beach: Will the Reporter please read back

the last question?

(Whereupon, material appearing on lines 17

and 18 through 25, page 783, read by Reporter.)

Q. (By Mr. Beach) : What was done with the

two hundred (200) labels bearing ^^Reg. U. S. Pat.

Off." which you received, Mr. Bailey?
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A. I have the entire two hundred (200) in my
safe in my office.

Q. When did you first receive labels like Plain-

tiff's Exhibit 58?

A. The last week in September.

Q. What was done with such labels? [784]

The Court: September, 1950, I presume?

The Witness : Yes, your Honor, September, 1950.

A. And these labels were placed on our first ship-

ment of oysters, this Exhibit 58 without the **Regis-

tered U. S. Patent Office" under the trade-mark.

Q. (By Mr. Beach) : After canning operations

of Bay Point Oyster Farms started, I believe you

testified in the Spring of 1950, who did the labeling

of the cans?

A. Pucket and Company at the Salmon Termi-

nal Building, 24th South, Seattle.

Q. Who instructed them what labels to use ?

Mr. Hatch: Just a moment, your Honor, im-

proper redirect.

The Court: Overruled.

Mr. Hatch: I didn't go into the question of the

actual label.

The Court: Well, the question of labels was in-

troduced and this may be an explanation. I think

you may proceed imless it is clearly for other pur-

poses.

The Witness: What was the question?

(Whereupon, material appearing on line 12,

page 785, read by Reporter.)
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A. I did. [785]

Q. (By Mr. Beach) : What labels did you instruct

them to use ?

A. The ones like Plaintiff's Exhibit 58, without

the ^^Eegistered U. S. Patent Office" underneath

the trade-mark.

Q. You have testified on cross-examination that

to the best of your knowledge the ^'Willapoint" can

with Bay Point Oyster Farms on it, Defendant's

Exhibit A-9, was packed by Bay Point Oyster

Farms.

Do you know who labeled that can?

A. Yes, sir.

Q. Who? A. Pucket and Company.

Q. Do you know where labels were obtained by

Pucket and Company for such labeling?

Mr. Hatch : Will you answer that
'

' yes " or '

' no,

"

please? A. Yes, sir.

Q. (By Mr. Beach) : Will you please state?

A. The labels—fifty thousand (50,000) labels

which we had refused shipment of and refused to

pay for had, by error, been delivered to Pucket and

Company.

Q. By whose error?

A. By the error of the West Coast Fast Freight

;

delivered without my knowledge. [786]

Q. When did you first learn about such labels

having been delivered?

A. When the Defendants answered in this case

using one of the labels as an exhibit.

Q. What did you do after you saw that label in

the Answer ?
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A. I went to Pucket and Company and investi-

gated their stock and found some of the labels, un-

used labels, among their stock and went to West
Coast Fast Freight and to the label people and found

out the source of the error.

Q. Did you make any further investigation at

the time ? A. I called the broker.

Q. Did you inquire whether any of these labels

had been used on cans by Pucket and Company?
A. Yes, sir.

Q. And
A. And they said there undoubtedly had been

some used.

Q. What did you do?

A. I immediately called the broker and told him

to hold up on sales, and then had him relabel ; strip

the labels, and relabel with labels like Plaintiff's

Exhibit Number 58, and gave him those instructions

and was advised that they were carried out.

Q. Who bore the expense of that relabeling?

A. Bay Point Oyster Farms. We paid the bills.

Q. Do you know of any labels like that on the

can. Defendant's Exhibit A-9, having been actually

sold by the brokers ? [787] A. No, sir.

Q. Mr. Bailey, you testified that Mr. Hayes and

Mr. Waring and yourself acquired control on cross-

examination.

Of what companies did those three (3) parties ac-

quire effective control?

A. Of all three (3) companies.
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^ * *

Mr. Hatch: There is no dispute that the three

(3) gentlemen acquired effective control of three

(3) companies.

Mr. Beach: That is Bay Point Oyster Farms,

Willapa Oyster Farms and Willapoint Oysters.

Mr. Hatch : Correct.

Mr. Beach : All right.

The Court : The answer may stand.

Mr. Beach : The witness did not answer. [788]

The Witness: Yes, I answered. Yes, all three

(3) companies.

The Court: What companies?

The Witness: Bay Point Oyster, Willapa Oys-

ter, and Willapoint Oysters. The control of Wil-

lapa Oyster

The Court: That is sufficient unless Counsel

wants to bring it out.

Mr. Beach: No.

Q. (By Mr. Beach) : On cross-examination you

testified about arranging bank loans for Willapoint

Oysters, and that a statement of Willapoint Oysters

was supplied to the bank at the time such loans

were negotiated.

Was any other information supplied to the bank

at that time, Mr. Bailey? A. Yes, sir.

Q. What other information?

A. The two (2) Farms' companies statements

were submitted.
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Q. Was any other security given to the banks

for those loans?

A. The warehouse receipts on canned goods were

given to the banlv or the broker.

Q. What was the purpose of supplying state-

ments of Bay Point Oyster Farms and Willapa

Oyster Farms at that time?

Mr. Hatch: Object to that as improper cross-

examination, [789] or, redirect examination.

Mr. Beach: Counsel has gone into it.

The Court : He may answer.

Mr. Hatch : It calls for the conclusion of the wit-

ness.

A. To show the source of Willapoint Oysters'

working capital as the two (2) Farms companies

had signed subordination agreements with the bank

w^hich provided that no money could be paid by

Mr. Hatch: Now just a moment. The subordi-

nation agreements are in the minute book.

The Court: Objection sustained.

Q. (By Mr. Beach) : On cross-examination, Mr.

Bailey, you were asked regarding filing opposition

to registration of the trade-mark ^^Willapoint" to

Willapoint Oysters, and I will ask you if you can

point out the latest document in Defendant's Ex-

hibit A-7 with which you were familiar at the time

that opposition was filed? A. Yes, sir.

Q. What document is that?

A. That is the affidavit.

Q. What is the date of that document?

A. And the date is November 8, 1950.
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Q. Now, at the time the opposition was filed,

were you familiar with all the previous documents

in that file

A. Yes, sir.

Q. (Continuing) Exhibit A-7? Will you please

examine them [790] and see?

A. No, sir. I beg your pardon. I was not fa-

miliar with the fact that Willapoint Oysters had

appointed Arnold and Mathias as the attorneys for

Willapoint Oysters.

Q. What is the date of that document ?

A. The 26th day of October, 1950.

Q. Will you please see if there were any other

documents with which you were not familiar ?

The Court: When you say ^^not familiar," you

are speaking of a time

Mr. Beach: When the opposition was filed.

The Court: When the opposition was filed?

Mr. Beach: Yes, sir.

A. Yes. There is a communication from T. W.

Miller.

Mr. Hatch: To T. W. Miller.

A. (Continuing) To T. W. Miller from an ex-

aminer, I have never seen, and that is imder date

of—mailed October 24, 1950.

The Court: Is that from the patent office?

The Witness : Yes, your Honor.

Q. (By Mr. Beach) : Now, were there any docu-

ments—excuse me. Were you through?

A. Yes, I think so.

Q. Were there any documents subsequent to the
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affidavit of November, subsequent to the affidavit of

November 8, 1950, with which [791] you were fa-

miliar ?

Mr. Beach : I will ask the Reporter to read that

question again, because it was interrupted.

(Whereupon, material appearing on lines 21

and 22, and 24 and 25, page 791, and line 1, page

792, read by Reporter.)

Q. (By Mr. Beach, continuing) : At the time

the opposiiton was filed.

The Court : You are referring to papers that ap-

pear in that file?

Mr. Beach: Yes.

The Court: After that affidavit?

Mr. Beach: Yes, your Honor. That were dated

after that affidavit.

A. None, except possibly the photostat, the last

page of the trade-mark ^* Willapoint."

Q. (By Mr. Beach) : What page is that?

A. That is

Q. Anyway, it is the last photostat sheet ; is that

right?

A. The last photostat sheet; that is right.

Q. On cross-examination you testified about

sending out bills and invoices for oysters.

Who sent out such bills or invoices?

A. I sent out all of the invoices for carload

shipments.

Q. Were such bills or invoices sent out all by

themselves? [792]



570 Bay Point Oyster Farms, etc.

(Testimony of Rupert H. Bailey.)

A. They were sent out—no, no. They were sent

out with the invoices in duplicate ; a bill of lading,

and a letter.

Q. What was the nature of the letter?

A. In the letter would be: Enclosed herewith

are the papers, and maybe something about when

they could expect another shipment, and that sort

of thing. Rather routine letters.

Q. What kind of a letterhead was used for the

letter?

A. The regular ^^Willapoint" letterhead, that

says marketing agent for Bay Point Oyster Farms

and Willapa Oyster Farms in the upper right hand

corner. [793]
* * *

Q. Showing you Plaintiff's Exhibit 45, Mr.

Bailey, I will ask you whether there has been any

report to stockholders of Bay Point [796] Oyster

Farms subsequent to that one ?

Mr. Hatch: I object to that as immaterial.

The Court: Objection overruled.

A. No, sir.

Mr. Beach: That is all of the redirect examina-

tion then, your Honor, except that, not in connection

with this witness, but. Counsel, I believe, has agreed

on allowing the introduction by stipulation of a

number of Willapoint Oysters balance sheets for

the years 1936 to 1945, inclusive.

Mr. Hatch : We will stipulate that this group of

balance sheets from April 30, 1946
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Mr. Beach : 1936.

Mr. Hatch (Continuing) : 1936, up to and

including a balance sheet for May 31, 1945, are bal-

ance sheets of Willapoint Oysters, Incorporated, as

prepared by Mr. Wollenweber, and may be intro-

duced in evidence as such.

Is that satisfactory?

Mr. Beach : That is satisfactory.

The Court: They have no identification num-

bers yet?

The Clerk: Plaintiff's Exhibit 59 marked for

identification.

(Plaintiff's Exhibit Number 59 marked for

identification.)

Mr. Beach: Then we offer in evidence the bal-

ance sheets as Plaintiff's Exhibit 59. [797]

The Court : That may be admitted.

(Plaintiff's Exhibit Number 59 admitted in

evidence.)

The Court: It is as one exhibit?

Mr. Beach: Yes, I think the Clerk can staple

them together, your Honor. [798]

* * *

Eecross-Examination

By Mr. Hatch:

Q. Do you recall for what years you gave the

bank statements of the financial affairs of the two

(2) Farms companies? A. Every year.
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Q. So that would be from the time you were

president of Willapoint Oysters up until the time

that you retired as such? A. Yes, sir. [799]

Q. You furnished the Peoples National Bank of

Washington copies of the financial statements of

Willapoint Oysters and the two (2) Farms compa-

nies? A. Yes, sir. [800]

* * *

Q. Let's go back to the beginning a moment, Mr.

Bailey, and see if we can clarify the situation.

You do recall definitely, do you not, that origi-

nally you filed, you as president of Willapoint Oys-

ters, Incorporated, in December of 1949, filed, an

application to have the *^ Willapoint" label regis-

tered in the name of Willapoint Oysters Company,

and the use of it extended not only to canned oys-

ters but also to crab, tuna fish

A. Yes, sir; I remember that.

Q. You remember you signed that for Willapoint

Oysters? A. Yes, sir.

Q. And then you will recall, Mr. Bailey, that

later on, in June, 1950, you and Mrs. Steinhaus

amended the original filing and sought to have it

registered in the name of Willapoint but recited

therein that Bay Point and Willapa were the bene-

ficial owners? A. That is correct.

Q. Then in November of 1950, you filed these

two (2) affidavits to the effect that the amended, or

substitute, declaration was done without the au-

thority of the board of directors, did you not, Mr.

Bailey? A. Yes, sir.
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Q. Now I am asking, when you filed your oppo-

sition, what did you think you were opposing? [801]

A. We were opposing the right of Willapoint

Oysters to register the label, that right to the label

which I discovered through the files of Mr. SproU.

Q. So that it is your understanding that you

were filing this opposition to contest your second, or

substitute, application here ; is that correct ?

Mr. Beach: I object to that. Had you finished

your question, Counsel?

Mr. Hatch: Yes.

Mr. Beach : I object to that question, your Honor.

The witness has answered the basis on which he

authorized the filing of the opposition.

The Court: He may answer.

A. Opposition to all registrations prior to that

time, all of the papers.

Mr. Hartson: Including your own?

Q. (By Mr. Hatch) : In other words, you were

opposing the original application that you had made

for Willapoint Oysters and the substitute applica-

tion you and Mrs. Steinhaus had caused to be field ?

A. Yes, sir. I had made the first one that had

been made out in Chicago by Midas, the second one

by Mr. SproU, and this latter one was made out by

Mr. Beach, and in every case I was following the

advice of a party that I supposed knew the facts in

the matters and I think I finally am on the true

facts with the last one. [802]

* * *

Mr. Beach: Coimsel has discussed—and with
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Counsel's permission I think we can show your

Honor.

(Exhibit handed to Court by Mr. Beach.)

Mr. Beach : Counsel has discussed this.

The Court: Do you wish to see this?

Mr. Hatch: I think I know what he is going to

say, your Honor.

Mr. Beach: It appears that this is a photostatic

copy of Plaintiff's Exhibit 58.

You will notice that the *^ oysters" below is white

and comes out black ; that the red background comes

out white; that the red ^^Willapoint" above comes

out white; that the recipes in blue come out

white. [804]

Now, with those recipes in blue coming out white,

presumably Bay Point Oyster Farms and this other

notation would come out white. So that you have

red and black coming out white, which would not

be distinguished then on this white background. So

that would mean that this black lettering would

show up on the photostat the same as the red back-

ground and you wouldn't get anything in the photo-

static print.

The Court: Have you photostated this, you say?

Mr. Beach: No, we haven't, your Honor. We
have looked

Mr. Arnold : That would seem to account for the

absence of Bay Point

Mr. Hatch: If Counsel will state to the Court

that the exhibit, Plaintiff's Exhibit 58, was fur-

nished to the United States Patent Office, there is

no matter of controversy.
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Mr. Beach : To the best of my knowledge, that is

correct, your Honor.

It went out of our office and these were the labels

supplied by Bay Point Oyster Farms and these

were sent out.

Mr. Arnold: These?

Mr. Beach: Plaintiff's Exhibit 58. To be sure I

would be glad to get a statement from the Patent

Office that labels like Plaintiff's Exhibit 58 were the

samples sent.

Mr. Hatch: If Counsel will assure me in that

matter, that is all we want. [805]

The Court : The record will show. In the inter-

est of accuracy I suggest that you ascertain that.

Mr. Beach : I would like to do that, your Honor,

and if we may have permission when we get that to

introduce it as an exhibit, whatever we get from the

Patent Office, with Counsel's permission, then I can

rest our case at this time.

Mr. Hatch: I don't believe it is necessary.

The Court: I think from what Counsel states if

it is your statement that this is the type of label that

was sent, Counsel has indicated he will accept your

statement.

Mr. Beach : All right, your Honor, I will so state.

Then that concludes our case, your Honor. [806]

* * ^f-

Mr. Hartson: If it please the Court, I under*

stand the record now shows that the Plaintiff has

closed its case, and at this time, on behalf of the

individual defendants, including their wives, and the
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partnership of Kumm, Hatch and Cook, I move a

dismissal of this action as to each of them, and as to

all of them, on the ground and for the reason that

no cause of action has been shown against those de-

fendants.

(Whereupon, argument in support of motion

made by Mr. Hartson.) [808]

(Whereupon, argument in opposition to mo-

tion made by Mr. Beach.)

* * *

The Court : Well the Court is going to grant the

motion to dismiss.

The Court heard or saw nothing in the proof that

would indicate that Mr. Kumm acted in other than

his official capacity as an officer.

There is nothing to indicate that he personally

took any action that might subject him to liability

under the case now before the Court.

As to the partners, law partners, the Court doesn't

feel that the law is that you must appoint attorneys

by a directors meeting for the purpose of determin-

ing their authority to act.

In the Court's opinion the motion is well taken

and will be granted as to all parties other than

Willapoint Oysters, Incorporated. [809]

* * *

Mr. Hatch: At this time, your Honor, the De-

fendant, Willapoint Oysters, asks leave to amend

the affirmative defense contained in their answer in
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conformity with the proof to include the defense

of laches.

The allegations contained in the first affirmative

defense of this Defendant, I believe, do cover the

subject, but, so that there can be no question about

it, and in conformity with the proof which has been

offered without objection, I would like to include

the word ^ Caches'' in paragraph one (1) of the

further answer and further affirmative defense ap-

pearing on page two (2), wherein it is alleged:

''That any right plaintiff may have had in and

to the trade-mark^'

The Court: Just a minute until I find it.

Mr. Hatch: Page two (2) of the Answer and

Cross-Complaint of this Defendant.

The Court: Page two (2)?

Mr. Hatch: Yes, sir.

The Court: I find it.

Mr. Hatch: ''That any right plaintiff may have

had in and to the trade-mark 'Willapoint' was

relinquished and abandoned by plaintiff as herein-

after more particularly alleged, and that simulta-

neously with such abandonment and relinquishment

this defendant, with the full knowledge and [811]

acquiescence of plaintiff, appropriated said trade-

mark and has used the same continuously from the

time of its incorporation up to and including this

date, and is still using said trade-mark; that this

defendant has spent large sums in advertising and

promoting said trade-mark and the goods sold

thereunder, all as more particularly alleged in this

defendant's cross-complaint; that all of said acts
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were with plaintiff's full knowledge and consent,

and by reason thereof plaintiff is estopped to assert

any right in and to said trade-mark.''

I would like to have permission to add:

^^That the Bay Point Oyster Farms was advised

of these acts at all times and has never contested

the same since 1932 and is, therefore, guilty of

laches that would prevent its prosecuting its Com-
plaint."

The Court: Your motion is to amend it as you

have just stated?

Mr. Hatch: Yes, your Honor.

The Court: Insofar as it is in conformity with

the [812] proof?

Mr. Hatch : That is correct.

The Court: Mr. Beach, do you have any objec-

tion?

Mr. Beach: No, your Honor.

The Court: Permission will be granted to so

amend.

Mr. Hatch: Your Honor, we have been engaged

in the trial of this case for several days. I think,

possibly, in going along we have lost track of what

we started in to talk about and therefore I am
going to take the liberty of reviewing the issues

very briefly.

In Plaintiff's Complaint it is alleged that Plain-

tiff is a corporation doing business in Seattle, and

that Defendant Willapoint is likewise such a cor-

poration.

Those allegations are admitted.

It is alleged that this Court has jurisdiction be-
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cause of the ownership of the trade-mark '^ Willa-

point" by Willapoint Oysters.

That allegation is likewise admitted.

It is further alleged that since as early as 1930

the Plaintiff continuously has been and still is

engaged in the business of growing oysters, pack-

ing them in cans, and selling them under the trade-

mark ^^ Willapoint.''

The fact that the Plaintiff, Bay Point Oyster

Farms, has been engaged continuously in the busi-

ness of growing oysters since as early as 1930 is

admitted; the balance of it is denied.

It is alleged, paragraph five (5) of Plaintiff's

Complaint, that the Plaintiff began using the trade-

mark '^Willapoint" on canned [813] oysters ijn

October, 1930, long prior to use by Willapoint, and

has never abandoned the mark; that the Plaintiff

has a superior right to all others to use it.

Those allegations are all denied.

In the next paragraph of Plaintiff's Complaint

they allege the sending of these letters. All of those

allegations are admitted.

They allege that Defendant, Willapoint, has

failed to sue for infringement and would continue

to refrain from suing for infringement to Plain-

tiff's damage of their business of selling oysters in

interstate commerce under the trade-mark '' Willa-

point."

The fact that it was ever the business of Bay
Point Oyster Farms to sell '^Willapoint" oysters in

interstate commerce under the trade-mark '^Willa-
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point" is denied, and the proof that has been

offered so far indicates nothing of that variety.

It is also alleged in Plaintiff's Complaint that

the Plaintiff owns stock in the Defendant and that

the Defendant was formed to provide service in

harvesting, marketing, and opening oysters and not

for profit, but the Defendant, despite requests, has

failed to provide these services but obtained oysters

from non-stockholders and sold them under the

trade-mark to the detriment and damage of Plain-

tiff's business.

Defendant admits that it has bought and sold

oysters under the trade-mark ^^Willapoint" from

non-stockholders and continues to do so, and says

it has done so ever since its incorporation.

The remainder of these allegations are [814] de-

nied.

In paragraph eight (8) it is alleged that we have

authorized non-stockholders to use the trade-mark

on goods, on oysters, other than those purchased

from stockholders, and that this practice is con-

trary to the intent and authority of the articles of

incorporation and bylaws and that this has caused

injury and damage to the Plaintiff and confusion

to purchasers and prospective purchasers, and that

this Defendant intends to and will continue to en-

gage in such unfair competition and practices.

Those are the allegations presented by Plaintiff's

Complaint.

The Defendant has interposed a Cross-Complaint.

The Cross-Complaint, in brief, alleges that prior

to October, 1930, the Plaintiff—the Defendant—
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Willapa Oyster Farms—prior to October, 1930, the

two (2) Farms companies and one Mogan were

engaged in the business of growing oysters, and

incident thereto, and in connection with the mar-

keting of the oysters they were producing, may
have made some use of the trade-mark ^^Willa-

point."

That on or about October 27, 1930, the two (2)

Farms and Mr. Mogan caused the Defendant to be

incorporated as a domestic business corporation

under the laws of this State, and that after the

incorporation of this Defendant, the two (2) Farms

companies and Mr. Mogan abandoned the business

and occupation of marketing, processing and sell-

ing oysters, and abandoned any use of the trade-

mark and confined their operations to growing

oysters and selling the oysters they produced on

the beds to this Defendant and [815] Cross-Com-

plainant.

We then go on to allege, in paragraph four (4),

that at the time of our incorporation we went into

the business of harvesting, processing and market-

ing Pacific oysters. Shortly after our incorporation

we expanded that business into a steamed oyster

business, an occupation the Farms companies had

never gone into; that the steamed oyster business

proved to be profitable; we acquired a cannery at

Bay Center and operated it up until the War when

operations were temporarily suspended; that it is

admitted that we have sold those oysters in cans

with labels thereon bearing the trade-mark ^^Willa-

point."
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We are also going to prove to your Honor that

this trade-mark—and I might say much of this has

been proved affirmatively by the Plaintiff's own

testimony—that the mark has been used in adver-

tising here and throughout the United States, and

that we have sold canned oysters in all states West

of the Mississippi, in Alabama, and we are expand-

ing our sales as rapidly as possible into the several

states.

That in addition to using the mark ^^Willapoint"

on oysters we have used it on other sea food prod-

ucts ; that the trade-mark is a technical trade-mark.

The fact that it is a technical trade-mark is

admitted.

The mark is a distinguishing mark for goods sold

by this Defendant and that it is recognized by the

public.

That is admitted. It is not admitted that it dis-

tinguishes the product sold by this Defendant.

That clear back in 1933 the trade-mark was [816]

registered to Willapoint Oysters; that the mark is

displayed on labels, cartons and containers in which

they are shipped, and that it has a good will with

the public and has long meant canned oysters and

other sea foods sold by this Defendant and no other

products, and with full knowledge of our long and

continuous use, and with full knowledge that the

trade-mark was registered, the Plaintiff commenced

to and is now using the trade-mark ''Willapoint."

The trade-mark which they are using is on a

printed label in exactly the same colors and type.

Canned oysters are ordinarily sold by being ex-
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liibitecl on shelves. The portion the customer sees

on our cans and the cans being used by the Plaintiff

are exactly the same, and that the acts of the Plain-

tiff are not only a violation of our registered mark
but also unfair competition.

Possibly I have wasted some time in reiterating

the issues presented by the pleadings in this case,

but I do feel that we should keep those things in

mind as we go along, because a great deal of time

has been expended in this case in matters which,

in my opinion, have nothing to do with the issues.

Apparently there has been an attempt to change

the conduct of these three (3) corporations from

1930 up to the present time.

As our first witness, I am going to call [817] Mr.

Lillie.

* * *

ARTHUR LILLIE
called as a witness for and on behalf of the

Defendant, upon being first duly sworn, testified

as follows:

Direct Examination

By Mr. Hatch:

Q. Will you state your name, please?

A. Arthur Lillie.

* * *

Q. What is your present occupation?

A. Sales manager of Willapoint Oysters.

Q. For what period of time have you been asso-

ciated with Willapoint Oysters?

A. To the best of my knowledge I went there

in November, 1931, up to the present time.
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Q. When you first became associated with Willa-

point Oysters, will you tell us what they were sell-

ing? What, if anything, they were selling?

A. Well, they were selling mostly fresh oysters.

That is about the only business they had. They had

a few cases of steamed oysters. Less than two

thousand (2,000), as I recall. They were mostly

putting all their efforts on fresh oysters. [819]

* * *

Q. Do you recall where the fresh oysters were

being sold?

A. Yes. They were some sold in California. Los

Angeles, mostly. Some on the waterfront here in

Seattle.

Q. And those that were being sold in California,

do you recall how they were being sold?

A. Well, they were sold—how? In what sort of

a package?

Q. No. In what fashion.

A. Well, when I went down there in November

they had a fleet of trucks. The chap ahead of me

had organized a broker with six (6) or seven (7)

small automobiles, or a small panel automobile, and

he distributed them that way.

Q. Calling your attention to Defendant's Ex-

hibit A-2, I will ask you to examine that and see if

you recognize it? A. Yes.

Q. Is that the type of can in which Willapoint

was packaging its fresh oysters at the time you

went to work for them? A. Yes.
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Q. And your recollection is the label was identi-

cal with that label? A. That is right.

Q. Were their sales confined to this size can?

A. No. No. That size, pints, quarts; two (2) or

three (3) [820] different sizes.

Q. What did you do insofar as the operation for

selling fresh oysters in cans?

A. What did I do?

Q. Yes.

A. Well, I—it seemed to me like the fresh oyster

market wasn't what the company needed. As a

matter of fact, they weren't selling many. They

were practically giving them away at the time I

went into the company. The fresh oyster market

was very poor and my idea was to go into the

steamed market. They had a few steamed oysters

but not very many. I contacted the trade in Cali-

fornia and it seemed they wanted steamed oysters

down there, but the fresh oysters would not move.

Mr. Beach: I move that the first part of the

answer be stricken as not responsive and being a

matter of opinion.

The Court: That portion of the answer which

expresses opinion may be stricken.

The Clerk: Defendant's Exhibits A-14 and A-15

marked for identification.

(Defendant's Exhibits Numbered A-14 and

A-15 marked for identification.) [821]
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Q. Will you relate briefly what you did to pro-

mote the steamed oysters?

A. Well, we got ahold of this broker in Los

Angeles. I worked with him. I made several trips.

I think the first year I made seven (7), eight (8)

or nine (9) trips to California in one year, working

with the brokers and calling on the wholesale ac-

counts to establish ^^Willapoint" label. We had

demonstrators; one (1) or two (2) in Los Angeles.

There was a little newspaper advertising in San

Francisco, and also Los Angeles, and we also put

out an oyster shell. We took the empty oyster shell

and had ^^Willapoinf oysters painted on the shell

and shipped a good many boxes or containers of

those down. Possibly a couple of carloads went into

California as an advertising medium.

Q. What did the brokers—to whom were these

oyster shells shipped?

A. To our brokers and the retail men. The

brokers took them and put them in windows of

various grocery stores.

Q. Handing you what has been marked as A-14

and A-15, I will ask you if you can identify [822]

those? A. Yes, sir; yes.

Q. Will you tell us what Exhibit A-14 is?

A. A-14? Well, it is just a fresh oyster can.

Q. Is that one of the type cans that the company

was using

A. (Interposing) : That is right.

Q. (Continuing): when you first went to

work? A. That is right.
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Q. And is the same true of Exhibit A-15?

A. Yes. As far as I know.

Mr. Hatch: I will offer these in evidence.

Mr. Beach: I didn't hear that last question of

yours, Counsel, and will ask the Reporter to read it.

(Whereupon, material appearing on lines 8

and 9, page 823, read by Reporter.)

Mr. Beach: No objection.

The Court: No objection? They may be ad-

mitted.

(Defendant's Exhibits Numbered A-14 and

A-15 admitted in evidence.) [823]

* * *

Q. (By Mr. Hatch) : What corporation hired

you, Mr. Lillie?

A. I didn't understand the question.

Q. What corporation hired you?

A. What corporation?

Q. Hired you?

A. Willapoint Oysters, Incorporated.

Mr. Beach: If Counsel please, I would like to

ask whether that was a written agreement of em-

ployment ?

The Witness: Yes, I had two (2) or three (3)

different written agreements with them. I don't

know where they are at the present time. I had

one (1) with Mr. Mogan.

Mr. Beach: Then I move that the last answer

be stricken as not the best evidence.
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The Court: The answer was that he had agree-

ments ?

Mr. Hatch: I asked him what company hired

him and then Counsel asked if it was a written

agreement and then the witness related he had sev-

eral written agreements.

The Court: The answer may stand.

Q. (By Mr. Hatch) : During all the period you

were associated with Willapoint Oysters who paid

your salary? A. Willapoint Oysters.

Q. During a portion of the period you were

with Willapoint Oysters did you likewise act as

manager of the two (2) Farms companies? [827]

A. That is right.

Q. And did your contract extend to managing

those two (2) Farms companies?

A. Well, I was made the general manager of it

and somebody had to manage it, so that I took it

over and managed it.

Q. During the period you were employed by

Willapoint Oysters, from whom did Willapoint

Oysters purchase oysters?

A. Oh, from several. Mostly from the two (2)

Farms companies, however. That is, for our own

canning purposes. However, the Willapoint Oysters

at different times bought, I would say, a couple of

hundred thousand cases, or possibly more than that,

from outside canners and put the ''Willapoint"

label on them. We put the labels on the cans. [828]
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Q. When you purchased oysters from the Farms
companies, Bay Point Oyster Farms or Willapa

Oyster Farms, where were the oysters situated?

A. Out on their grounds.

Q. Who would harvest them?

A. Willapoint.

Q. Who had the harvesting equipment?

A. Willapoint.

Q. Did the Farms companies own any harvest-

ing equipment? A. Not any at all.

Q. To your knowledge did the Farms companies

ever sell to anyone other than Willapoint?

A. No, I don't believe they ever did. Not to my
knowledge they never did.

Q. AVhen you would buy oysters, would you

occasionally pledge the oysters you had on hand?

A. Yes.

Q. Who would make such— which company

would make such [829] claim?

A. Willapoint.

Q. Did you borrow money?

A. Yes, indeed.

Q. From whom did you borrow money?

A. Peoples National Bank.

Q. Who did the borrowing? A. I did.

Q. Did you occasionally furnish the bank with

financial statements? A. Yes, sir.

Q. Did you hypothecate oysters to such bank?

A. Yes. Yes, we had warehouse stock, ware-

house receipts.

Q. I assume in addition to furnishing financial
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statements you occasionally had conversations with

bank officers with reference to your loans?

A. Plenty of them.

Q. Do you recall which bank officers you dealt

with?

A. Well, the first years Mr. Bricker was there.

He was president then. Mr. Al Bricker. I talked

with him mostly, and then Bill Yost, vice-president.

Q. In those conversations did you, as manager

of Willapoint Oysters Company, make any state-

ments to the bank concerning the value of the label?

A. Oh, sure. [830]

Q. Will you tell us what, if any, representations

you might have made concerning the label?

A. I told the value of the label. We were get-

ting a nice distribution and I thought the ^^Willa-

point" was rapidly becoming one of the best labels

in the West, if not the rest of the country, and they

seemed to agree with me because they loaned me

the money.

Q. They loaned you the money?

Mr. Beach: I ask the last part of the answer be

stricken.

The Court: It may be stricken. The statement:

ii* * * they seemed to agree with me * * *''

Q. (By Mr. Hatch) : You did procure loans,

however? A. Yes, sir.

Q. When you would purchase oysters from the

Farms companies on the beds, what company, if

any, would process?
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Mr. Beach: I object to that as repetitious, your

Honor.

Mr. Hatch : I beg your pardon.

The Court: I think no. He may answer.

Mr. Hatch: They talked about harvesting. We
are talking about processing.

A. What company would process them?

Q. (By Mr. Hatch) : Yes. [831]

A. Willapoint.

Q. When they were canned, what company
would can them? A. Willapoint.

Q. Who operated the cannery?

A. Willapoint.

Q. To you knowledge, during the period from

1931 up to through the year 1949, did the Farms
companies ever sell oysters except to Willapoint?

A. On the beds, to my knoAvledge, they never

did.

Q. Under what label were all of the oysters,

except what is called ^^cuts," sold?

Mr. Beach: I object to the question as leading,

your Honor.

The Court : Sustained, although the Court is not

disposed to sustain those objections. They tend to

hurry the testimony along.

Mr. Beach: I realize that and I think your

Honor will agree that many of the questions Coun-

sel has been asking have been leading and I have

not objected to them, but I think this goes to the

heart of the case and questions in that case should

not be leading.
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The Court: Well, the objection was sustained.

Q. (By Mr. Hatch) : Were labels placed on

cans of oysters sold by Willapoint Oysters, Incor-

porated? A. Yes, sir. [832]

Q. What label was placed on oysters other than

^^cuts"? A. '^Willapoint."

Q. Was that a trade-mark label?

A. Definitely.

•x- * *

Q. What company's name was on the cans of

oysters which you caused to be sold under the '^ Wil-

lapoint'' label? A. Willapoint 's.

Q. Mr. Lillie, did the financial position of the

company change after you became its sales man-

ager?

A. Well, in a few years afterwards it certainly

did.

Q. In what respect ?

A. Well financially. By my statement, the first

time I tried to borrow three thousand dollars

($3,000.00) at the bank they gave me a very quick

brush off, and at the last I borrowed eighty thou-

sand (80,000) and Mr. Al Bricker said he would

loan me up to a hundred and fifty (150).

Q. Were your sales efforts successful?

A. Yes, very much so. [833]

Q. In what parts of the United States did you

sell steamed canned oysters—steamed canned cooked

oysters under the '^Willapoint" label?

A. Pretty much west of the Mississippi River.
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Q. When you first became associated with Willa-

point Oysters, who was the operating head of the

company? A. Who was the operating head?

Q. Yes. A. Mr. Mogan; G. T. Mogan.

Q. How long did that situation continue?

A. Well, not so very long. I would say possibly

three (3) years. Two (2) or three (3) or four (4)

years.

Q. After that time who became the operating

head? [834]

A. I became pretty much the operating head.

Q. While you were with the company did Willa-

point Oysters receive any income from the two (2)

Farms companies in the nature of fees?

A. No.

Mr. Beach: What was that?

The Court: He said *^no." Speak up louder.

Q. (By Mr. Hatch) : What company, if any,

paid the expense of management?

A. Willapoint.

Q. Was there ever any discussion concerning

consolidation of these three (3) companies?

A. Yes, there was.

jt * *

Q. Were you ever authorized to consult attor-

neys and obtain legal advice concerning consolida-

tion? A. Yes, I was. [835]

* * *

Q. Mr. Lillie, do you recall when this certificate.
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Defendant's Exhibit A-1, was obtained by Willa-

point Oysters, Incorporated?

A. 1933, as near as I can recall it.

The Court: When you say ^'obtained" you mean
received by your office ?

The Witness : That is right, received in the office,

1933 ; that is right.

Q. (By Mr. Hatch) : Did you cause the applica-

tion to be made for that certificate ? A. I did.

Mr. Beach: I object to the question as leading.

The Court: Objection overruled.

Q. (By Mr. Hatch) : You caused

The Court : He may answer.

Q. (By Mr. Hatch): You said you did?

A. I did.

Q. What was the occasion for your doing any-

thing concerning [838] or causing an application to

be made for the registration of the trade-mark

^^Willapoint"?

Mr. Lundin: I will object to that as immaterial.

It doesn't make any difference.

The Court: He may answer. Objection over-

ruled.

A. Well, protection to Willapoint Oysters Com-

pany. At that time we were beginning to get a

pretty nice distribution and I thought Willapoint

needed protection for the label so that I had it copy-

righted.

Q. (By Mr. Hatch) : When you speak of copy-

right/' Mr. Lillie, are you familiar with the differ-

ence between trade-mark, or copyright?
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A. No, I really am not.

Q. And when you speak of being copyrighted,

you were referring to the act of obtaining that

registration

A. (Interposing) : That is right.

* * *

Q. Did the directors of Willapoint Oysters know
that you had obtained this registered trade-mark ?

A. Yes, sir.

Q. And was it discussed on occasions?

A. Oh, sure.

Q. Was there ever any secret about the fact that

a registration had been obtained for the trade-

mark? [839] A. No, sir.

Q. By Willapoint Oysters, Incorporated?

A. No, sir.

Q. In those early days, back in 1933, Mr. Lillie,

did the company officers have—did Willapoint Oys-

ters, Bay Point Oyster Farms and Willapa Oyster

Farms officers have—joint meetings?

A. Yes, indeed.

Q. What was the purpose of those joint meet-

ings ?

A. Oh, I think just to make it a bit easier, to

sort of simplify the meetings, is all. Practically all

the directors in Willapoint were directors in the

other two (2) companies.

Mr. Beach : If your Honor please.

A. (Continuing) : Just to simplify the meetings.

Mr. Beach: I move that the answer regarding
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directors, the portion regarding directors, be

stricken. The records of those companies are the

best evidence.

The Court : I think that answer may stand. If

the minutes show otherwise, of course, they are the

best evidence. That part of the answer, I think,

may stand.

Q. (By Mr. Hatch) : To your knowledge, was

the trade-mark ^^Willapoint" ever used on a can

of oysters by anyone other than Willapoint Oysters,

Incorporated?

A. No. There was one small occasion when

somebody, I think, bootlegged our label for a short

time. I caught him at it and [840] he quit it.

Q. When you caught him at it what did you do ?

A. I made him quit. He denied it but quit it.

* * *

Q. Did you ever attend any of the annual meet-

ings of the Farms companies ?

A. Did I? Yes, sir.

Q. Did you ever have any discussion with, or

were you acquainted with, various shareholders in

the Farms companies? A. Oh, sure.

Q. Would the shareholders ever make inquiry

of you concerning what rights the shareholders in

the Farms companies had in the '^Willapoint"

label? A. Oh, yes.

Q. What, if anything, would you tell them, Mr.

Lillie?

A. Well, I told them that the two (2) Farms

companies owned controlling stock, outside of the
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ones that Mr. Griffin and Mr. Mogan had. They

had control of the stock and naturally they would

get the majority of all the dividends. [841]
* * *

Q. Did the Willapoint Oysters' label—or, did

the ^^Willapoint" [843] label, trade-mark label,

eventually get good distribution?

A. Well, as near as I can recall, as near as I

could check on it, we had about a ninety-five per

cent (95%) distribution in the State of California.

That is the largest percentage of distribution.

Larsrer even than Armour or Swift have.

Mr. Hatch: I think that is all.

Cross-Examination

By Mr. Beach:

Q. Mr. Lillie, you testified about a fleet of trucks

in California.

They had the name *'Willapoint" on them; is

that right? A. That is right.

Q. Who owned those trucks?

A. This broker. I don't recall his name now.

Q. What was the name? You don't recall his

name? A. I don't recall his name now. [844]

Q. What name did the trucks have on them?

A. Well, Willapoint Oysters'.

Q. The name of what company did the trucks

have on them? A. Willapoint Oysters'.

Q. Did they have *'Willapoint" oysters, or Wil-

lapoint Oysters, Incorporated?
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A. Incorporated. They might have had I-n-c.

(spelling), I imagine.

Q. I don't want your imagination; your recol-

lection.

A. There are some panels around here some-

place with that on it. Willapoint Oysters, Incor-

porated.

Q. Do you recall?

A. Yes; Willapoint Oysters, Incorporated.

* * *

Q. Who authorized the name ^^Willapoint" to

be placed on the trucks ? [845]

A. I imagine a man by the name of Mr. Hoy.

I think he was the sales manager ahead of me. I

think he authorized that. [846]

* * *

Q. I show you the Exhibit Nmnber 10, which is

attached to the Complaint, Cross-Complaint, of

Willapoint Oysters, and ask if you recognize that

ad?

A. It looks like a cut that we had. However,

this was before my time when I had nothing to do

with it.

Q. Do you know in what magazines, or maga-

zine, or newspaper that ad appeared ?

A. I do not.

Q. You are not familiar with it?

A. No, that was before my time.

Q. What do you mean by before your time?

A. Because I never ran any ads on fresh oysters

at all. This is fresh oysters.
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Q. How do you know it was before your time?

A. Because I didn't run any fresh oyster

ads. [847]

Q. Did you ever see the ad before?

A. I think I have seen ads like that before.

Q. Do you know where you saw it?

A. I imagine in some cuts around the place;

someplace in there. I think that there is some

around my desk. I think I have some cuts.

Q. And you are quite sure that this ad has never

been used by Willapoint Oysters since about—did

you testify November, 1931, you came with that

company.

I don't want to misquote.

A. It may have been used a month or so after

that. I don't recall just exactly when it was dis-

continued.

Q. Did I understand you to say you came with

Willapoint Oysters about November, 1931 ?

A. That is right.

Q. But you can definitely testify that this ad

was never used by Willapoint subsequent to the

year 1932 ; is that correct ?

A. I think that would be correct. I know I

didn't cause any of those ads to be run.

Q. Well, did you cause all of the ads to be run

subsequent to 1933, or 1932?

A. No, I didn't. At that time Mr. Mogan, I

believe, and the Art Advertising Agency were run-

ning some ads.
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Q. But you were familiar with all the ads that

were run? A. Yes. [848]

Q. And you can testify now that this ad was not

run after 1932?

A. I don't think it was. To the best of my
knowledge I don't think it was. I don't know for

sure.

Q. Now, Mr. Lillie, reading from this ad, it

says:

'^ ^Willapoint' Oysters—are opened fresh, canned

fresh in rich oyster nectar, and cook and taste like

a fresh oyster." A. Yes.

Q. Were the oysters ever so processed by Willa-

point Oysters? A. Yes, indeed, they were.

Q. Prior to your coming with the company?

A. Prior to my coming with the company.

Q. Do you know of your own knowledge that

that was done?

A. Well, I don't know of my own knowledge.

I imagine it was, surely.

Q. Mr. Lillie, I want you to testify as to what

is of your knowledge. A. O. K.

Q. Are you familiar with oysters put out

A. (Interposing) : No, sir.

Q. (Continuing): by Willapoint Oysters

before you came with the company? [849]

A. No, sir.

Q. All right. Then do you know whether this

statement describes an oyster such as put out prior

to your coming to the company?



vs. Willapoint Oysters, Inc., etc. 601

(Testimony of Arthur Lillie.)

A. No, sir, I do not.

Q. All right. Now, I will ask you to look at the

can which is portrayed on that ad and state whether

or not you have ever seen a can with a label like

that on the can?

The Court: What are you asked; what ad?

Mr. Beach: The same ad, Exhibit Number 10

attached to the Cross-Complaint, your Honor.

A. Well, I saw these labels but I didn't cause

them to be put out.

Q. (By Mr. Beach) : Now, when did you see

labels like appear on that can?

A. I don't recall just when. I think Mr. Bailey

had these put out, possibly, 1945 or '6; '46 or '7.

Q. 1945, '6 or '7?

A. Somewhere in there. I don't know just when.

Q. Didn't you testify that that ad had been

used

A. No, this has a '^blanched" on it and I didn't

notice that. We didn't have any blanched oysters.

Q. Well, then do you want to give us your cor-

rect testimony?

A. Yes, sir, I will be glad to, sir. [850]

Q. Have you ever seen this ad?

A. Yes, I have seen it.

Q. Where have you seen it?

A. On cans of oysters.

Q. I am talking about the ad now.

A. Yes. It is the ad. I have seen it in cuts.

Q. In what cuts?
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A. In my office; down at the office. And Mr.

Bailey had a number of these cuts put out.

Q. Did you ever see the ad in a magazine?

A. No, I never did.

Q. Do you know in what magazine that ad

appeared ? A. No.

Q. You don't know that the ad was ever used

in a magazine? A. I do not.

Q. Or in a paper of any kind ?

A. I do not.

Q. That ad does not have the name of Willa-

point Oysters, Incorporated, on it, does it?

A. I didn't see it. Yes, ^^Willapoint" oysters,

up here.

Q. It doesn't have Willapoint Oysters, Incorpo-

rated, on it, does it ?

A. No *'I-n-c" (spelling) on it.

Q. While you were in active charge of the com-

pany, what name was used? [851]

A. Willapoint Oysters, Incorporated.

Q. Was the ''Incorporated" spelled out in full?

A. I-n-c (spelling).

Q. In that form, on what type of company lit-

erature was the name used ?

A. The letterheads.

Q. Can you identify a letterhead if you saw

one? A. I think so.

Q. I show you Plaintiff's Exhibit 5 and ask you

if you can identify that letterhead? A. Yes.

Q. For how long was that letterhead used by

Willapoint Oysters?
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A. I couldn't tell you, sir.

Q. Do you know whether it was used at all by

Willapoint Oysters?

A. No, I don't know whether it was or not.

Q. You are not familiar with the stationery of

Willapoint Oysters?

A. Yes, I am very familiar with it, but I don't

recall this *^marketing agency for Bay Point and

Willapa" being on stationery. Maybe it was, I

don't recall.

Q. You don't recall ^^marketing agency for Bay
Point" or ^^Willapa Oyster Farms, Incorporated"?

A. It may have been. [852]

Q. But you don't recall it? A. No.

Q. Now this says Willapoint Oysters, with the

*^ Incorporated" spelled out in full; is that right?

A. That is right.

Q. Now, can you find the letterhead while you

were general manager of the company with Willa-

point Oysters, Incorporated, on it ?

A. I think so.

Q. Will you produce it after the next session?

A. Yes.

Q. For how long were the letterheads with Wil-

lapoint Oysters, I-n-c (spelling) used, so far as you

know?

A. Oh, I don't know. A period of seven (7) or

eight (8) years, I guess. Eight (8) or nine (9)

years, I guess.

Q. Can you describe, generally, that letterhead?

A. Something similar to what you have there.
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Mr. Lundin: A little louder.

A. (Continuing) : Similar to that one you have

there. It had Willapoint Oysters, Incorporated, on

it with a can of steamed oysters on one side.

Q. You say it had steamed oysters on it?

A. Yes.

Q. Where was the word ^* steamed''?

A. In most of the places it showed upon the

can. [853]

Q. What else did it have on it?

A. Seattle, Washington, 24 Bell Street Terminal.

Q. What else did it have on it?

A. I don't recall.

Q. Do you recall whether it had a picture of an

oyster?

A. Yes, at times we had an ad of an oyster on it.

Q. What do you mean by ''at times." Did you

have several different letterheads?

A. Mrs. Steinhaus done the buying of the letter-

heads and I didn't pay a great deal of attention to

it. I think there were changes from time to time,

yes.

Q. Do you know?

A. No, I don't. As long as Willapoint was on

there, that is as far as I know about.

Q. Will you please find as many samples of

different types of letterheads as are available?

A. I will be glad to. I don't know what is avail-

able or not. A lot of those records have been thrown

away.

Q. I believe you testified, Mr. Lillie, that these
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various labels Defendant's Exhibit A-2, A-14 and

A-15, were used on the cans of fresh oysters at the

time you went with the company, Willapoint Oys-

ters, Incorporated; is that correct? A. Yes.

Q. For how long a period were those cans used?

A. Not very long, after I went with them. I

don't know. As [854] a matter of fact, we had

purchased—the man before me had purchased

—

some fifteen hundred dollars ($1500.00) of those.

Q. How did you establish he had purchased fif-

teen hundred ($1500.00) of those?

A. Because the American Can Company was

after me to pay the bills, and the company didn't

have the money to pay it with.

Q. Did you pay the bills ?

A. We did after I went down there. They set

this aside for six (6) or seven (7) months, and said

they would carry that aside for six (6) or seven (7)

months providing we paid cash for all we got from

then on out.

Q. Now what were those bills for, Mr. Lillie?

A. These cans.

Q. How do you know they were for those cans?

A. Because that is what their invoice said.

Q. What did the invoice say?

A. '^Willapoint" fresh oyster cans. I don't

know. It is twenty (20) years ago. I don't know.

Q. And if you don't know, I wish you would

say so.

A. They were for these cans, all right.

Q. What did the invoice say?
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A. I will have to look it up.

Q. Will you please look it up ?

A. Yes, if I have a record of them.

> Q. You say there were fifteen hundred [855]

(1500)

?

A. About that. I don't recall. About that. Fif-

teen hundred dollars ($1500.00).

Q. Fifteen hundred dollars ($1500.00) or fifteen

hundred (1500) cans?

A. Fifteen cans (15). Excuse me. Fifteen dol-

lars ($15.00). Fifteen (15) cans wouldn't amount

to much.

Q. And how many cans was that for?

A. Well, the amount they bought. I don't know

what lithographed cans cost those days. I don't

recall what lithographed cans cost those days.

Q. You don't recall how many cans it was for?

A. No.

Q. Do you know for what size of cans?

A. These sizes here. I don't recall the amount

of each size, no, sir, I don't. I didn't order them.

Q. Were those cans in stock at the time you

came with Willapoint Oysters?

A. A lot of them were, yes. Still are down there

as far as I know. They were when I was down

there five (5) or six (6) years ago.

Q. Were any of those cans obtained from the

American Can Company after you came with Willa-

point Oysters? A. Not any of these.

Q. Were any other cans?

A. Oh, carloads of them. [856]
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Q. What were they like?

A. Similar to this can here. Just a blank can.

Q. Were any lithographed cans obtained from

the American Can Company?

A. No. No more lithographed cans.

Q. Did you ever see a lithographed can with

the trade-mark ^'Willapoint" on it of a type differ-

ent from these cans, Defendant's Exhibits A-2,

A-14and A-15?

A. I don't remember seeing any. I don't re-

member seeing any.

Q. You don't remember any other cans?

A. No.

Q. Now, on this newspaper advertising about

which you testified, did that have the name Willa-

point Oysters on it—on them?

A. All our ads had '*Willapoint" on them.

Q. I am not asking about '^Willapoint," I am
asking about Willapoint Oysters.

A. All of them had Willapoint Oysters, defi-

nitely.

Q. Did it have Willapoint Oysters, Incorpo-

rated?

A. It could have had. I don't recall. Could have

had ''Inc." on it, Willapoint Oysters, Inc.

Q. Did it have Willapoint Oysters, Inc.?

A. It may have had on some of them, yes.

Q. You don't recall

?

A. No, I don't. [857]

* * *

Q. Now, you testified on direct examination that
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the oysters were purchased mostly from the two

(2) Farms companies; is that right?

A. Yes. The fresh were. Yes, sir. Off the beds,

they were, yes.

Q. How were such purchases arranged? What
was the business transaction?

A. Well, we just bought them and charged the

Willapoint Oysters Company up with the amount

of oysters we got. We usually took the price from

the going price being paid by other buyers down

on the beds and we paid the Farms companies

about the same price as the [858] rest of them

paid.

Q. Who set the price?

A. Who set the price? I usually did.

Q. Did you keep the books? A. No.

Q. Are you familiar with the books ?

A. Well, yes, I am fairly familiar with the

books.

Q. Do you think you could find in the books

how much the Farms companies were paid for

their oysters ? A. No doubt of it.

Q. You could find that? A. Sure.

Q. When were the Farms companies paid for

their oysters with respect to when they were de-

livered? A. When were they paid?

Q. Yes.

A. Oh, at different times. The Willapoint Oys-

ter Coixipany usually owed them a few thousand

dollars. Usually before the end of the season. The

end of the financial year, why, there usually was
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a reckoning and the companies, Willapoint paid

them money.

Mr. Hatch: I didn't get that. Will the Re-

porter read that?

(Whereupon, material appearing on lines 17

through 22, page 859, read by Reporter.)

A. (Continuing) : Willapoint paid them what-

ever they had [859] coming. It was a matter for

the directors. I was just a sales manager.

Q. Now, you say the company, Willapoint, paid

them money. Was that in dollar bills or how was

the money paid?

A. Transfer to their account, I think, over in

the bank; over at the bank.

Q. How was it transferred to their account in

the bank?

A. Why, we would sign checks and put it over

in their account.

Q. Who would sign checks?

A. I would for one and Mrs. Steinhaus was

another.

Q. Did you sign the checks paying money from

Willapoint Oysters to Bay Point Oyster Farms for

oysters purchased?

A. After I became general manager. I didn't

at first. Mr. Mogan did.

Q. Do you think those cancelled checks would

still be available?

A. I don't have any idea. Possibly so.

Q. You say you were familiar with the books?

A. Not so familiar with them.
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Q. Did you have in the books an account show-

ing the checks paid? A. Absolutely.

Q. And in that account would be listed the

checks paid for oysters by Willapoint Oysters to

Bay Point Oyster Farms and Willapa Oyster [860]

Farms ? A. That is right.

Q. That you signed ; is that right ?

A. That is right.

Q. In what books would that check account be?

A. I don't have the slightest idea.

Q. Well, you said you were familiar with them.

A. I am not familiar with that. I don't have

the slightest idea.

Q. You wouldn't be able to find that in the

books?

A. No. But with some help I will find it.

Q. But you yourself would not be able to find

in the books the records of the payments made?

A. I was going to find out through our ofiice

down there, yes, sir, they have the books.

Q. Didn't you say you could locate in the books

the records of the prices paid?

A. I said I would have that record. You asked

me if I could get that record and I said, ''yes."

Q. But you couldn't locate it yourself?

A. I don't think I could myself. It would take

me some time, more time than I will put on it.

Q. Will you locate the checks you signed?

A. Yes, sir.

Q. Either the cancelled checks

A. Yes, if they are still available. I haven't
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signed any [861] checks for a long time so that I

don't know whether they are available or not.

Q. What year did this occur?

A. I left there in 1946.

Q. What do you mean "\eti there''?

A. I quit signing checks for the company.

Q. During what years did you sign the checks?

A. I think possibly I went in there signing

checks at about 1936. I think that was about the

year. Maybe 1935. I don't recall.

Q. Then for ten (10) years, 1935 to 1946, you

signed checks in payment for oysters purchased

by Willapoint Oysters purchased from Bay Point

Oyster Farms and Willapa Oyster Farms; is that

right?

Mr. Hatch: Just a moment. I don't think that

is a fair question. I think Counsel is inaccurately

repeating to the witness the testimony that the wit-

ness gave.

Mr. Beach : You may correct me.

Mr. Hatch: I object on the ground it is argu-

mentative.

The Court : He may answer.

Mr. Beach: Will the Reporter please read the

question?

(Whereupon, material appearing on lines 10

through 13, page 862, read by Reporter.)

A. That is right. [862]
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ARTHUR LILLIE
resumed as a witness for and on behalf of the

Defendant, and, having been previously duly sworn,

testified as follows:

The Court: This is a continuation of the cross-

examination?

Mr. Beach: That is right.

The Court: You may proceed.

Cross-Examination

(Continued)

By Mr. Beach:

Q. Were you able to find any of the older let-

terheads? A. Yes, sir.

Q. Mr. Lillie, showing you the letter which ap-

pears on [866] page forty-four (44) of the Bay

Point minute book. Plaintiff's Exhibit 21, which

letter is dated twelve-six-thirty-four (12/6/34), I

will ask you if you recognize that letterhead?

A. Well, I don't recall the letterhead. It is

possible they had it. I don't know. I didn't have

anything to do with that.

Q. And this is a notice of a board of directors

meeting and indicates that that copy was sent to

A. Lillie. Is that you? A. That is me.

Q. But you don't recall the letterhead?

A. No, I don't remember that.

The Court: What was the date of that?

Mr. Beach: That was twelve-six-thirty-four

(12/6/34), your Honor.
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The Court: 1934?

Mr. Beach: Yes.

Q. (By Mr. Beach) : That does have, in the

upper right hand corner, ^^Marketing Agency for

Bay Point Oyster Farms" and ^^Willapa Oyster

Farms,'' does it not? A. Yes.

Mr. Hatch: Which book are you asking about,

Counsel ?

Mr. Beach: Pardon?

Mr. Hatch: Which book are you asking about?

Mr. Beach. This is the Bay Point minute book,

Plaintiff's [867] Exhibit 21.

The Court: There is only one (1) volume of

that, isn't there?

Mr. Beach : That is right.

Q. (By Mr. Beach) : Showing you the letter-

head on page 63 of that minute book, dated Decem-

ber 8, 1941, do you recollect that letterhead, Mr.

Lillie?

A. No, I don't really do. It looks like possibly

the one we had. I don't recall.

Q. That also is a notice of a meeting and has

*'A. Lillie," on it; is that you?

A. That is right ; that is me.

Q. And on the same page here is another letter-

head dated January 15, 1941. Do you recognize

that letterhead?

A. No, not particularly. I do not. No.

Q. Both of those letterheads have on them
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^^ Marketing Agency for Bay Point Oyster Farms

and Willapa Oyster Farms"; is that right?

A. Yes.

Q. And this last letter, again, indicates that a

copy was addressed to you ; is that correct ?

A. Yes. My name is on there.

Q. In addition, this last letterhead, dated Janu-

ary 15, 1941, has over the notation: ^^Marketing

Agency for Bay Point Oyster Farms, [868] Wil-

lapa Oyster Farms," the name ^^A. Lillie, Mana-

ger"; is that correct?

A. I suppose it is. If it was put on there, it

was right; yes.

Q. Is that you, Mr. Lillie?

A. That is me
;
yes, sir.

Q. On page 39 is another letterhead, dated No-

vember—^the letter dated November—27, 1935, and

says: '^Bay Point Oyster Farms, growers of ^Wil-

lapoint' oysters."

Do you recognize that letterhead, Mr. Lillie?

A. No, I really don't. These letterheads, I didn't

have anything to do with the letterheads.

Q. It was customary, was it not, to send out

notices of meetings? A. That is right.

Q. Such as were on these letterheads ?

A. That is right.

Q. Do you recall getting any such notices of

meetings? A. Yes. [869]

* * -x-

Q. You were primarily responsible for the sale

of steamed oysters? A. Yes.
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Q. And did that business pick up rather rapidly?

A. No, not too rapidly. Not during the depres-

sion. It didn't pick up too rapidly, no. It was

a very slow process.

Q. Within a matter of what? A couple of years

business was pretty good?

A. Three (3) or four (4) years. Yes, it started

to get pretty good.

Q. But you more or less had charge of the sale

of the steamed oysters; is that right?

A. That is right.

Q. And
Mr. Hatch: Mr. Lillie, could you speak a little

louder. We have difficulty in hearing you.

Q. (By Mr. Beach) : And generally looked

after, to some extent, the whole sales of the Com-

pany? A. The whole sales? Entire sales?

Q. Yes. [870] A. Yes, sir, I did.

Q. You mentioned that you thought that the

trade-mark should be protected, as I recall it. The

trade-mark ''Willapoint''? A. Yes.

Q. And referred to the trade-mark registration

certificate number 304,644, which is Defendant's

A-1? A. Yes.

Q. Is that right? A. That is right.

Q. That says ''Registered July 11, 1933; appli-

cation filed February 7, 1933"? A. Yes.

Q. Is that correct? Registered July 11, 1933?

A. Yes.

Q. Filed February 7, 1933?

A. Yes, that is right.
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Q. And as I understand it, you arranged for the

filing of that? A. That is right.

Q. That application? A. Yes.

Q. Now, you say you arranged for it. Did you

prepare the papers yourself?

A. No, I did not. The secretary prepared the

papers.

Q. That was Mrs. Steinhaus? [871]

A. That is right.

Q. Did you give her the information?

A. I did.

Q. For the preparation of it?

A. I did. I got the information from a blank

through the Ridgway Lithograph Company. She

filled out the blank and sent it in to Washington,

D. C.

Q. Well, it says here the trade-mark has been

continuously used since October 19, 1930. Do you

remember where you got that date, October 19,

1930? A. No, sir.

Q. You did not get that date yourself, did you?

A. No, I did not.

Q. That is part of the information given in this.

A. Obviously Mrs. Steinhaus got it, the secre-

tary.

Q. But other than that, you gave all the infor-

mation for the preparation of this ?

A. Yes, that is right.

Q. Do you recall whether you employed an at-

torney, or just had Mrs. Steinhaus do that—prepare

the application?
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A. We called an attorney after the application

came back from Washington, D. C. I don't recall

just when we got this attorney but we did have an

attorney after the blanks were filled out; yes.

Q. But originally you sent the papers in with-

out an attorney?

A. As near as I can recall, yes, we sent the

papers in to [872] Washington, D. C. ourselves.

Q. And the Ridgway Lithograph Company sup-

plied the blanks on that? A. That is right.

Q. Now, this indicates that it was signed by

Inez L. Steinhaus, secretary-treasurer.

Did you tell Mrs. Steinhaus to sign the applica-

tion? A. Yes.

The Court: Did you say ''yes''?

The Witness: Yes.

Q. (By Mr. Beach) : Now, about the certificate

:

Do you remember when you actually got the

certificate in the office?

A. No, I don't remember the date we actually

got the certificate in the office.

Q. Do you remember when it was mailed?

A. No, I couldn't even tell you that. No, sir,

I don't.

Q. I think you testified that it was in the minute

book of Willapa Oysters—Willapoint Oysters.

A. I think it was in the minute book at times.

I think so. I am not sure.

Q. You said ''at times." Do you recall the

times? A. No, sir.

Q. Do you recall yourself? [873]
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A. No, I don't, sir.

Q. Then you don't really recall?

A. No, sir, I don't.

Q. I believe you testified, Mr. Lillie, that when

you came with the Company there were maybe a

couple of thousand cases of steamed oysters that

had already been canned? A. That is right.

Q. Did they have labels on them ? A. Yes.

Q. I am showing you Plaintiff's Exhibit 30. Is

that the type of label that was on them?

A. That is the type
;
yes.

Q. This label has just under the word ^^Willa-

point," ^^ Registered U. S. Patent Office."

You had registered the trade-mark before you

came to the company?

A. I imagine Mr. Mogan was the only one that

registered. That is the only one I know about.

The Court: Just a moment. When you referred

to that label, is that an exhibit ?

Mr. Beach: I think I mentioned the exhibit

number, Plaintiff's Exhibit 30.

Q. (By Mr. Beach) : Did you ask Mr. Mogan

about that, or not? A. No, I did not. [874]

The Court: Did you say two thousand (2,000)

cases or two thousand (2,000) cans?

Mr. Beach: I think the witness said two thou-

sand (2,000) cases. I may be in error.

The Witness: Approximately two thousand

(2,000) cases. Yes, sir; cases.

Q. (By Mr. Beach) : I believe you testified, Mr.
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Lillie, that when you canje to the company, in

November, 1931, approximately, wasn't it?

A. Yes.

Q. (Continuing) : That there were cans like

Plaintiff 's (Defendant's) Exhibits A-14, A-15 and

A-2? A. Yes.

Q. That were being used in connection with the

sale of fresh oysters? A. That is right.

Q. Now, I notice the '^Willapoint'' label, A-14,

has, or the '^ Willapoint" trade-mark has, under it

'^ Registered U. S. Patent Oface"; is that right?

A. Yes.

Q. And the same is true of the can A-15, ''Reg.

U. S. Pat. Off."; right? A. Right.

Q. And A-2 has "Registered U. S. Patent

Office" on the same place? [875] A. Right.

Q. Do you know who registered that trade-mark

before you came to the company? A. No.

Q. You didn't make inquiry? A. No.

Q. How did you get the idea that this trade-

mark should be protected in 1933? Had you had

previous experience in trade-marks ?

A. I have done a lot of merchandising and I

knew when you got a label established it w^as neces-

sary to protect it.

Q. Did you get the idea or was it the Ridgway

Lithograph Company that suggested you do some-

thing about it?

A. I was discussing with the Ridgway people

one day and they asked me if I ever had it regis-
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tered or patented and I said, no, I hadn't, and they

said it would be a pretty good idea.

Q. Showing you Plaintife's Exhibit 34, Mr. Lil-

lie, have you ever seen a recipe folder like [876]

that?

A. Yes.

Q. Now, calling your attention to the notation

^*C" in a circle, 1932, Willapoint Oysters, Incorpo-

rated.

Do you know what that ^^C" in a circle means?

A. I do not.

Q. That means copyright. Did you ever know

of any copyright on this recipe folder ?

A. No.

Q. Never saw any certificate of copyright, or

anything? A. No, sir.

Q. Do you know whether the company ever got

a copyright certificate on that? A. No, sir.

Q. At the time that you had this application

prepared for the trade-mark registration, number

304,644, about which you testified, you were just a

salesman for the company at that time, were you?

A. Sales manager.

Q. When were you made sales manager?

A. I don't know. I don't know. I can't really

recall the date.

Q. Do you remember whether at that time you

were actually sales manager?

A. I think I was sales manager within a couple

of months after I went in there
;
yes. [877]

Q. Who was sales manager when you went in?
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A. A man by the name of Naismith.

Q. When you say ^'a couple of months/' do you

mean two (2) months or

A. I would say within four (4) months then.

Q. Well, you did go in in November, 1941?

A. That is right.

Q. To your recollection ? A. That is right.

Q. So that would have been at least by

A. February or March; somewhere in there.

Q. Of 1932? A. Yes.

Q. Did I say 1941 again? I mean 1931.

I am showing you Plaintiff's Exhibit 21, page 30,

the minutes of the Bay Point Oyster Farms' meet-

ing of June 14, 1932, at the middle of the page,

Mr. Lillie.

*^H. A. Naismith, sales manager of Willapoint

Oysters, Incorporated, spoke of marketing condi-

tions * -^ *"

It looks like Mr. Naismith was still sales mana-

ger in June, 1932.

A. It looks that way. I might have been mis-

taken by two (2) or three (3) months.

Q. It is hard to look back that far? [878]

A. It is hard to look back that far. I don't

think Mr. Naismith was sales manager, though,

just between you and I.

Q. Now, you testified about buying oysters from

outside.

That purchase of oysters from outside frequently

was taken up with the board of directors of the

three (3) companies, wasn't it? A. Yes.

Q. As a matter of fact, from shortly after you
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went with Willapoint Oysters, for many years,

nearly all the directors' meetings were joint direc-

tors' meetings of Bay Point Oyster Farms and

Willapa Oyster Farms and Willapoint Oysters ?

A. Yes.

Mr. Hatch: I will object to that as calling for

a conclusion of the witness and not the best evi-

dence. The minute book shows in very definite

figures as to when the meetings were joint and

when the meetings were separate.

The Court: He may answer if he knows of his

own knowledge what the practice was.

Q. (By Mr. Beach) : Well, you attended most

of those meetings, did you not, Mr. Lillie ?

A. Yes, I attended them.

Q. Were they joint meetings of the three (3)

companies? A. As I recall, they were; yes.

Q. You mentioned, as I say, that oysters were

bought outside. [879]

Now, you also mentioned loans from the bank.

Probably the first big loan was made for the

purpose of buying outside oysters, wasn't it?

A. No. It was their warehouse receipts. We
got warehouse receipts.

Q. Yes; but what did you need the money for?

A. Warehouse receipts for canning oysters.

Q. And for buying outside oysters?

A. Oh, I don't know that we needed it for buy-

ing outside oysters. I suppose some did come in

under that. Yes, I suppose.

Q. Do you know about when that was ?
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A. No, I don't recall what date we started buy-

ing outside oysters.

Q. I am showing you the minutes of January

7, 1939, which appear on page 61 of the Bay Point

minute book, Plaintife's Exhibit 21, Mr. Lillie. It

is stated there:

^^Mr. Lillie made a report on the condition of

oysters and other working conditions at the Bay
and Cannery.''

That is you? A. Yes.

Q. And then, about one-third (%) of the w^y
down the page, it says

:

^^Mr. Staatz made a motion that a [880] resolu-r

tion be passed by the Board authorizing Mr. Lillie,

as Manager, to make ^ny necessary loan on the

warehouse stock for the purpose of carrying a large

stock for carry-over. Loan to be made f:rom the

Peoples National Bank of Washington.'*

Do you remember that?

A. I suppose that is right. I don't remember

this one meeting, but

Q. Do you remember when you made the loan

from the Peoples National Bank?

A. No, I do not.

Q. I believe you testified on direct examination

you made the loan?

A. Yes, I made all the loans.

Q. What security did you give?

A. Oyster stock, receipts, warehouse receipts.

Q. Do you recall anything else?
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A. I gave them a report of Willapoint Oysters

Company.

Q. Anything else ? A. Not that I recall of.

Q. As a matter of fact, it was at that time that

subordination agreements were signed by the Bay
Point Oyster Farms and Willapa Oyster Farms in

order to establish satisfactory credit of [881] Wil-

lapoint Oysters; isn't that right?

A. I don't recall. It may have been.

Q. You do recall subordination agreements, how-

ever? A. Yes.

Q. Do you know who recommended those sub-

ordination agreements to establish the credit of

Willapoint Oysters?

A. Who recommended them?

Q. Yes.

A. No, I do not. Possibly I did. I don't know.

Mr. Lundin: What was the answer?

(Whereupon, material appearing on line 9,

page 882, read by Reporter.)

Q. (By Mr. Beach) : In the minutes of April

29, 1939, there appear, on page 62 of the Bay Point

minute book. Plaintiff's Exhibit 21, the statement:

'^ Subordination Agreement:

^^Mr. Wollenweber presented the matter of Dun

& Bradstreet and their request to know whether

other claims will be allowed to come ahead of com-

pany claims, and if the Companies would be willing

to sign a ^^subordination Agreement" to that effect.

Dun & Bradstreet would like this to be in the [882J
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form of a resolution at the meeting, as this will

give the Company a very good credit rating."

The Company, of course, referred to is Willa-

point Oysters, isn't it, Mr. Lillie? A. Yes.

Q. And you were at that meeting, weren't you?

A. As I recall, I was. As far as I know, I was.

Q. Earlier in the minutes it says: ^^Mr. Lillie

reports "

A. Yes. I must have been there.

Q. Do you remember about Dun and Brad-

street's recommendation now?

A. No. I remember Dun and Bradstreet being

down there.

Q. You know who Dun and Bradstreet is; do

you know? A. Yes.

Q. Who are they?

A. Credit report; credit reporters.

Q. Now, that wasn't the only subordination

agreement that the Farms companies signed. They
signed others, didn't they?

A. I am not sure. Possibly they did. I don't

recall.

Q. Well, these loans—this loan made here,

wasn't paid off for several years, or at least it was
renewed from time to time for several years so

that there were notes held at the bank for several

years; isn't that right? [883]

A. No. We paid them off as we sold the oysters.

Each year we would clear up the stock and pay off.

Q. You were indebted to the bank for several

years ?
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A. No. At times we were all clear with the bank

and would have to borrow back again.

Q. Excuse me.

A. Borrow back when we started canning again

and put in warehouse stock.

Q. You don't remember just what the loan rec-

ord was ? A. I do not.

Q. (Continuing): Though? A. I do not.

Q. I believe you testified that when you came

to work for Willapoint Oysters that you worked

for Willapoint Oysters and you [884] didn't work

for the Farms companies? A. That is right.

Q. And that you were paid by Willapoint Oys-

ters ? A. That is right.

Q. That was in November, 1930, wasn't it, ap-

proximately? Now, who was Willapoint Oysters?

The Court: November, 1931.

Mr. Beach: 1931.

Q. (By Mr. Beach) : Who was

Mr, Beach: Excuse my error.

The Witness: Will you read the question,

please ?

(Whereupon, material appearing on lines 5

and 6, page 885, read by Reporter.)

Q. (By Mr. Beach): I don't mean to mislead

you. I should have said 1931. A. Yes.

Q. Just who composed Willapoint Oysters at

that time ?

Mr. Hatch : Oh, I object to that, if your Honor
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please, as calling for a conclusion from the witness

as to who composed Willapoint Oysters.

Mr. Beach: He stated that Willapoint Oysters

employed him. I would like to know who he was

working for.

The Court: I think the objection can be sus-

tained to the question as put. [885]

Q. (By Mr. Beach) : Do you know who the

stockholders of Willapoint Oysters were at the time

you were first employed by them, Mr. Lillie?

A. I think, as far as I know, Mr. Mogan and

Bay Point and Willapa. There may have been

others. I don't know. I wouldn't think so, though.

I didn't ask who the stockholders were.

Q. Actually, at the time you were employed

there were no stockholders of Willapoint Oysters,

were there?

A. I don't know whether there were or not.

Q. Do you know when there were any stock-

holders of Willapoint Oysters? A. No.

Q. Do you know whether there ever were?

A. Yes. Mr. Mogan was a stockholder. Mr.

Griffin was a stockholder. I was a stockholder.

Q. When did they become stockholders?

A. I don't know.

Q. You don't know when the first stock of Wil-

lapoint Oysters were sold? A. No, I do not.

Q. Who were the directors of Willapoint Oys-

ters at the time you came with the company?

A. Who were the directors? I don't recall who
the directors were. Mr. Mogan was one. Who the
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others were, I don't know. I [886] have forgotten.

Q. Do you know how many directors there

were? A. No, I do not.

Q. Were you ever a director? A. Yes.

Q. Do you know when you became a director?

A. No, I don't recall what year I became a

director.

Q. Do you know who the directors were at the

time that you became a director ?

A. No, sir, I do not.

Q. Do you know how many directors there were

at the time you became a director ?

A. No, I couldn't even answer that.

Q. Showing you page 33, of the Willapoint

minute book. Plaintiff's Exhibit 7, I will ask you

if that is your signature that appears there?

A. Yes, sir; that looks like my signature.

Q. That document reads

:

^*The Undersigned, each being duly sworn de-

poses and says that the aflBant, one of the duly

elected Directors and Trustees of Willapoint Oys-

ters, Inc., a corporation, organized under the laws

of the State of Washington, and that each affiant is

a resident and citizen of the [887] United States,

and of the State of Washington.

^^That the affiant will support the Constitution

and the laws of the United States and of the State

of Washington, that the affiant will, to the best of

the affiant's ability perform the duties as the Direc-

tor and Trustee of the said Company during the
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affiant's term of office and until the affiant's suc-

cessor is duly elected and qualified."

Did you sign that oath, Mr. Lillie?

A. Yes, that is my signature.

Q. Then you swore to it at that time?

A. Yes, sir.

Q. Now, how were you elected to be one of the

directors at that time?

Mr. Hatch: I object to that as calling for a con-

clusion. The minutes speak for themselves, if your

Honor please.

The Court: Sustained.

Q. (By Mr. Beach) : Do you remember whether

the election was at a meeting which you attended,

Mr. Lillie?

Mr. Hatch: Same objection, your Honor.

The Court: Overruled. [888]

Mr. Beach: Will the Reporter please read the

question to the witness?

(Whereupon, material appearing on lines 22

and 23, page 888, read by Reporter.)

A. I don't recall it.

Q. (By Mr. Beach) : At the present time you

don't recall the circumstances under which you

signed this affidavit, or oath, at all?

A. No. I remember the meeting and I read it

and signed it, but I don't recall this one meeting,

no. It was many years back.

Mr. Beach: Will the Reporter please read that

answer ?
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(Whereupon, material appearing on lines 9

and 10, page 889, read by Reporter.)

Q. (By Mr. Beach) : Now, do you, or do you

not, recall the meeting?

A. I don't recall this one meeting, no, sir. I

don't recall the time I was made a director, no.

Q. You say you do recall a meeting? What
meeting do you have reference to ?

A. If I signed this, I know I read this and

signed it. This is my signature on there. That is

correct.

Q. Do you recall whether you signed it at a

meeting?

A. I must have right after a meeting, yes. We
always signed them right after a meeting. [889]

Q. What kind of a meeting was that?

A. Wh^t do you mean ^^what kind of a meet-

ing"?

Q. A meeting of the directors, or stockholders,

or joint of the three (3) companies?

A. Directors meeting.

Q. Directors meeting of what?

A. I couldn't tell you just what.

Mr. Hatch : The minutes would speak for them-

selves. I will object on the grounds of calling for

a conclusion.

The Court: Sustained. I think it is clear that

the witness has no independent recollection.

Q. (By Mr. Beach) : Are you familiar with the

company bylaws of Willapoint Oysters, Mr. Lillie?
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A. Not too familiar, no. [890]

Q. Now, that applies to the time while you were

a director, or general manager, or sales manager,

or president? You were president?

A. I read them all over. Yes. However, I

didn't have anything to do with the bylaws. They

were all organized a long time before I came in

and they stayed as they were.

Q. And even when you were president you didn't

pay any attention to them ? A. No.

The Court : Were you president ?

The Witness: Yes, sir.

Q. (By Mr. Beach) : Do you know when the

first stockholders meeting of Willapoint Oysters

was held? A. I do not.

Q. Do you know whether one was ever held?

A. I don't know if there ever were; I don't

know whether there was ; no. [891]

Q. You testified that when you canxe with the

company in November of 1931 there were both

steamed and fresh oysters in stock; is that right,

Mr. Lillie?

A. Yes. There weren't any fresh oysters in

stock. There would be fresh oysters in the beds,

but not in stock.

Q. What I meant was fresh oysters in cans

such as the exhibits before you. They were being

used in the business of the company at the time?

A. That is right.
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Q. That is Plaintiff's (Defendant's) Exhibits

A-2, A-14 and A-15? A. That is right. [892]

Q. I believe you said that in a matter of three

(3) or four (4) years the company began to make

some profit.

Do you know whether any profit was made up

to the summer [894] of 1934 by Willapoint Oysters ?

Mr. Hatch: I would object to that as the wit-

ness' testimony not being the best evidence, if your

Honor please. I think the books will show the con-

dition of the profit.

The Court: I will sustain the objection. 1 think

it was covered in a general way froni the books.

Mr. Hatch: There was a stipulation on the

profits for the various years, I believe.

Mr. Beach: I believe I am entitled to test the

credibility of this witness in that regard.

The Court: I think you have gone over that

sufficiently. In several occasions he said his recol-

lection was very vague.

* * *

Q. (By Mr. Beach) : You were asked on Fri-

day, in connection with your testimony regarding

who signed the checks, whether you were able [895]

to find any cancelled checks that you signed making

payments from Willapoint Oysters to Bay Point

Oyster Farms or Willapa Oyster Farms.

Were you able to find any?

A. No record of any old checks up there at all,
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for—I don^t know—over the last six (6) or seven

(7) years.

Q. You thought you could also find records of

those payments in the cash books.

Did you find any?

A. No. They were just records made by the

bookkeeper and checks made by the bookkeeper.

Q. Then instead of payments actually being

made, the arrangement between Willapoint Oysters

and the two (2) Farms companies, Bay Point Oys-

ter Farms and Willapa Oyster Farms, was just a

matter of bookkeeping entries?

A. The majority of it was; yes.

Q. And that applied to the dividends as well?

A. I think so; yes.

Q. Are you familiar with the patronage divi-

dends that were paid for a couple of years?

A. No.

The Court: Is the answer ^*no"?

The Witness: ^'No."

Q. (By Mr. Beach) : I believe you testified on

direct examination that you [896] set the price

for the oysters purchased while you were sales

manager, or general manager, is that right?

A. Pretty much so
;
yes.

Q. Did you set the price paid to Bay Point

Oyster Farms and Willapa Oyster Farms ?

A. Yes.

Q. Did the price of oysters fluctuate from time

to time during the year? A. Yes. Yes.

Q. And you tried to pay outsiders, other than
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stockholders, for their oysters as soon as you could

;

is that right?

A. I didn't hear your question. What was the

question ?

Q. As soon as you could after the oysters were

furnished ?

Mr. Beach: Will you please read the question

to the witness?

(Whereupon, material appearing on lines 10

and 11, and line 13, page 897, read by Re-

porter.)

Mr. Hatch: I will object to that as improper

cross-examination. It did not go into the question

of time.

Mr. Beach: You went into the question of the

amount of payments.

Mr. Hatch: I certainly did on the amount.

The Court: I think on cross-examination con-

siderable latitude is furnished. You may continue.

Objection overruled. Will you read the [897]

question ?

(Whereupon, material appearing on lines 10

and 11, and line 13, page 897, read by Re-

porter.)

A. As soon as we could
;
yes.

Q. (By Mr. Beach) : Whereas the book entries

for the Farms companies for oysters which they

furnished were left to the end of the fiscal year;

is that right? A. I think that is true; yes.

Q. Now, what did you do about setting the price
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of the Farms companies' when the price of oysters

varied during the year?

A. The price to the Farms companies was the

going price at the beginning of the season and as

Willapoint made a profit—if they made a profit

—

why, the price to the Farms companies—if Willa-

point made a profit, the price to the Farms com-

panies was advanced so that they would get more

money for their oysters.

Q. What do you mean by ^^ advanced"? In-

creased ? A. Yes.

Q. So that actually the final price paid to the

Farms companies was as of the end of the fiscal

year? A. That is right.

Q. Did you do the calculation?

A. No, sir.

Q. Who did the calculation?

A. Mr. WoUenweber.

Q. Then actually you did not do that? [898]

A. No. I didn't do the figuring.

The Court: What was the answer?

The Witness: I didn't do the figuring.

Q. (By Mr. Beach) : You were asked on direct

examination, a couple of times, about fees, or man-

agement fees, and I think you mentioned a figure

of two thousand dollars ($2,000.00), and said, ''two

thousand dollars ($2,000.00), I don't know."

Can you tell us a little bit more about those

management fees? Do you remember about that?

A. That is something I don't remember very
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much about. I think there was a management fee,

but I don't recall just how much it was.

Q. And you don't remember over what period

it was paid ? A. No, I do not.

Q. Or why it was paid ?

A. No, I do not. I presume it was a manage-

ment fee for my management. I suppose it was.

That was something the directors had done. I didn't

have anjrthing to do with it.

Q. It wasn't your idea?

A. No, it wasn't my idea.

Q. Well, you say for what you did. At one time

you were the actual manager of all three (3) com-

panies, were you not? A. That is right.

Q. And it was during that period that the man-

agement fee [899] was paid?

A. I suppose it was, yes. [900]

* * *

Q. I call your attention to page 41 of the Bay

Point minute book, Plaintiff's Exhibit 21, on which

appears minute of the Bay Point Oyster Farms,

and, at the middle of the minutes, it says

:

^^ Letter of Mr. A. Lillie, Sales manager for

Willapoint Oysters, Inc., was read, and made a

part of this report."

And then beneath that there is a letter with the

initials: ^^A.L./C.M."

Can you check that letter enough to see whether

that is your letter, Mr. Lillie? [902]

A. Yes, that apparently is my letter.
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Q. Do you remember who '^CM." was?

A. "cm:'^,

Q. Apparently the initials of the stenographer.

Was that Camile, or Camella, Mogan?
A. Camella Mogan.

Q. Camella Mogan?
A. Yes, I think it was.

Q. Showing you Plaintiff's Exhibit 41, Mr. Lil-

lie, can you read enough of that to see whether that

is your report?

A. Yes, it looks like my report.

Q. Now, in the last few years what has been

your position with Willapoint Oysters ?

A. The last few years? What years do you

mean?

Q. Well, say from 1947 on.

A. Sales manager.

Q. Is that still your position ? A. Yes, sir.

Q. How much are you paid?

A. One thousand dollars ($1,000.00) a month;

seven hundred fifty ($750.00) and two hundred

fifty ($250.00).

Q. And what is the seven himdred fifty ($750.00)

and two hundred fifty ($250.00) mean?

A. Two hundred fifty ($250.00) is expenses and

seven hundred fifty ($750.00) is salary. [903]

* * *

Redirect Examination

By Mr. Hatch:
jf * *

Q. Mr. Lillie, do you know what the difference

between a copyright and a trade-mark is ?
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A. Yes.

Mr. Beach: I object to that as repetitious.

Mr. Hatch: I didn't go into copyrights on direct

examination.

Mr. Beach : If your Honor please, I will ask that

the [908] record be read. He asked specifically

whether the witness knew the difference between

copyright and trade-mark and the witness said

^^no."

The Court: The Court doesn't have a recollec-

tion.

Mr. Beach: May I have the question again,

please?

Mr. Hatch: Will you read the question, Mr.

Reporter?

(Whereupon, material appearing on lines 19

and 20, page 908, read by Reporter.)

Q. (By Mr. Hatch) : And do you know any-

thing about any of the copyrights that Willapoint

Oysters may have obtained? A. No, sir.

Q. Was this recipe folder with indications on

it that it had been copyrighted first knowledge that

you had ever heard of a copyright such as ^^Willa-

point Oysters"?

A. As far as '^Willapoint" is concerned, yes.

Q. Now, then did you stop signing checks for

Willapoint Oysters?

A. In November, sometime, or December, [909]

1946.
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Q. Calling your attention to the minutes of a

joint meeting of the board of directors of Bay
Point Oyster Farms, Incorporated, Willapa Oyster

Farms, Incorporated, and Willapoint Oysters, In-

corporated, dated November 14, 1945, being page

nineteen (19) of Plaintiff's Exhibit 8, I will ask

you to read the last part of the minutes appearing

on page twenty (20), from the subject ^^consolida-

tion," on down, Mr. Lillie.

(Whereupon, witness read Exhibit.)

The Court: Do you have a question, CounseH

I think he read it.

Q. (By Mr. Hatch). Was that the discussion

concerning consolidation that you

A. (Interposing) : That is right.

Q. (Continuing) : were referring to in your

testimony? A. That is right; yes, sir.

Q. Do you recall the name of the attorney that

you consulted concerning the proposed consolida-

tion of the three (3) companies ?

A. Attorney Charles Welch, South Bend.

Q. Now, you say you do not have any independ-

ent recollection at this time of the various letter-

heads used by the Company.

Will you explain the reason for that to us?

A. The letterheads?

Q. Yes. [910]

A. Well, the letterheads were originally gotten

out by Mr. Mogan and there was no particular

change on them. ^^ Willapoint Oysters" was on
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there, and a picture of a can. That is about all that

was on there. Some manager's name was on there

from time to time. That is about the only change

I knew of.

Mr. Beach: I object to the answer and move

that it be stricken. The witness testified previously

that he had no recollection about the letterheads.

The Court: The answer may be stricken.

Q. (By Mr. Hatch) : Calling your attention to

Exhibit 30, you testified on cross-examination that

a label like that was on the canned oysters on hand

when you came with Willapoint Oysters in Novem-

ber, 1931?

A. As near as I can recall it was
;
yes.

Q. I will ask you to examine the label carefully

and state whether you can absolutely state it was

identical to that label?

A. No, I couldn't say absolutely identical.

Q. And do you know whether or not the label

that was being used on canned cooked oysters when

you first came with Willapoint Oysters had thereon

the phraseology, or the abbreviation for, '^Regis-

tered United States Patent Office"?

A. I didn't notice it on there before. I never

notice it on there before.

Q. Do you recall James SproU?

A. He was a patent attorney. [911]

Q. And he was the patent attorney you con-

sulted after

A. '^Willapoint"; that is right.
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Mr. Beach: I object to that, your Honor, as

leading.

The Court: Well, he has answered the question.

The objection was well-taken if at the particular

time.

Mr. Beach: Will the Reporter please read the

answer ?

(Whereupon, material appearing on line 2,

page 812, read by Reporter.)

The Court: Did you get the answer, Mr. Beach?

Mr. Beach. Yes; thank you.

Q. (By Mr. Hatch) : Mr. Lillie, one thing I am
not quite clear about

:

When you first went with the company, did I

imderstand you to testify that there were approxi-

mately two thousand (2,000) cases of canned, cooked

oysters on hand?

A. Something like that, yes. I don't recall the

exact number. Something like that. Yes.

Q. And that was part of your initial work then

to sell those cooked oysters on hand?

A. That is right. [912]

* * *

Recross-Examination

By Mr. Beach:

Q. Mr. Lillie, when you first heard of copy-

rights in connection with the ^'Willapoint" oysters

—

I show you balance sheets. Plaintiff's Exhibit 59,

and call your attention to the item, '^ Copyright

$120.00,'' which appears on a number of them.
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A. Yes.

Q. Do you recall that?

Mr. Beach : Referring the witness to 1936, 1937,

and 1938 balance sheets.

A. I remember that being on there, yes.

Q. (By Mr. Beach) : Do you know what copy-

right that item was in payment of ?

Mr. Hatch: Just a moment, if your Honor

please. I make the objection that the books are the

best evidence.

The books speak for themselves and Plaintiff's

own witness has testified from the books the exact

items composed in that figure in the books.

Mr. Beach: That is right. I am interested in

knowing what this witness knows of it of his own

knowledge. [913]

Mr. Hatch: I can't see the materiality.

The Court: Objection sustained.

Mr. Beach: The witness testified he knew the

difference between trade-mark and copyright and

I would like to know what the witness knows

about it.

I think it is very material.

The Court: Your recross-examination is based

on redirect.

Mr. Beach: Yes, your Honor, and he was asked

whether he knew the difference between a copy-

right and trade-mark and where he first heard of

the copyrights of Willapoint Oysters.

Mr. Hatch: He testified he first heard of the

copyrights when he saw that recipe folder.
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Mr. Beach: That is correct, and on those two (2)

questions, I think this is probative in connection

with those questions.

The Court: Objection sustained. [914]

X- * *

Q. Now, on redirect examination you testified

that you did not definitely recall the notation, ''Reg-

istered U. S. Patent Office," on Plaintiff's Exhibit

30.

When did that notation first come to your atten-

tion, Mr. Lillie?

A. I wouldn't recall the first time I noticed it.

To tell you the truth, I don't know.

Q. Did you ever notice it on it?

A. Yes, I have noticed it on it, but I do not

recall when it came to my notice though.

Q. Do you recall the ''Registered U. S. Patent

Office" being on the cans like Exhibit A-14 and

A-14 and A-2, of Defendant's, at the time you came

with the company?

Mr. Hatch: I object to that as being gone into

on Counsel's own examination.

Mr. Beach: This is on your redirect; on that

notation.

The Court: Objection overruled. He may an-

swer.

The Witness: What is the question?

Mr. Beach: Will the Reporter please read it?

(Whereupon, material appearing on lines 14,

15 and 16, page 915, read by Reporter.)
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A. No. [915]

Q. Did you ever notice that notation on those

cans ? A. No.

Mr. Beach: That is all. [916]

* ^f *

RUPERT H. BAILEY
recalled as a witness for and on behalf of the

Defendant, and, having been previously duly sworn,

testijfied as follows:

Direct Examination

By Mr. Hatch:

Q. As I understand it, Mr. Bailey, the first label

with ^^Willapoint" trade-mark and ^^Bay Point

Oyster Farms" alone thereon was produced in

1950? A. Yes, sir.

Q. And you caused that label to be produced by

Louis Roesche, or Roch—some such name ?

A. Yes, sir.

Q. And you ordered one hundred thousand

(100,000) of those labels? A. Yes, sir.

Q. On behalf of Bay Point Oyster Company?

A. Yes, sir.

Q. You ordered those with the intention of put-

ting them on cans of oysters and selling them?

Mr. Beach: I object to that question as being

directed to a matter of damages.

Mr. Hatch: Well, first of all we have to estab-

lish infringement.

The Court: He may answer. Objection over-

ruled. [917]
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A. Yes, sir.

Q. (By Mr. Hatch) : And of the first group of

labels that you procured, you put them on some

oysters which you bought from Weigardt Broth-

ers? A. Yes, sir.

Q. And shipped them to Weippe, Idaho?

A. Yes, sir.

Q. Do you recall the size of that shipment to

Weippe, Idaho? A. Yes, sir.

* * *

A. (Continuing) : It was a hundred and forty-

four (144) cans.

Q. How many cases would that be ?

A. Well, it was three (3) cases of forty-eight's

(48's); ten (10) ounce cans.

Q. And also in the fall of 1950 you made one

small, or comparatively small, shipment to a man
by the name of Herb down in North Hollywood?

A. Yes, sir.

Q. And in the fall of 1950 you took a five (5)

year lease on [918] the Northern Oyster Company's

cannery at Oysterville ?

¥: * *

A. No. No, sir. That is not exactly

Q. (By Mr. Hatch) : Well, state to us the facts

concerning the lease.

A. We leased the cannery for ten (10) years,

with an option of cancellation by notice by either

party to the other party during August of any

year.
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Q. Do you have that lease here ?

A. No, sir.

Q. Will you produce it during the noon recess,

please? A. Yes, sir.

Q. Now, Mr. Bailey, the Bay Point Oyster

Company commenced—when did the Bay Point

Oyster Company commence canning in the cannery

at Oysterville that you had leased from the North-

em Oyster Company? A. In January, 1951.

Q. And up to the close of the canning season,

1951, approximately how many cases of oysters did

you produce in the cannery ?

Mr. Beach: I object to that, your Honor. It

goes to [919] the question of damages.

The Court: Objection overruled.

A. Fifteen thousand (15,000) cases of twenty-

four (24) can cases, approximately.

Q. (By Mr. Hatch) : And it was your inten-

tion, was it not, Mr. Bailey, when you produced
|

those oysters to put the ^^Willapoint" label on the '

oysters so produced? i

A. Yes, sir. We put the ''Willapoint" label on
i

all of them, on the whole oysters. [920]

* * *

Q. Mr. Bailey, what arrangements, if any, did
i

you make concerning the sale of the oysters which i

you produced, which Bay Point produced, in the

spring and early summer of 1951 ?
j

A. I arranged with J. R. Barry Company of

Los Angeles to sell the oysters, canned oysters.
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Q. And it is a fact, is it not, Mr. Bailey, that

you appointed the J. R. Barry Company as

national distributors for ^^ Willapoint'' brand oys-

ters produced by Bay Point Oyster Company?
A. Yes, sir.

Q. And you have caused practically the entire

production of your cannery to be shipped to a

warehouse in California for use there—for sale

there—by the J. R. Barry Company?
A. Yes, sir; to warehouses.

Q. To warehouses? One of the warehouses be-

ing in San Francisco and the other being at Los

Angeles ?

A. And one in Sacramento and one in Fresno.

Q. And will you state the fact to be whether or

not you made arrangements so that those goods

that were warehouses there could be transshipped

to other points without the payment of additional

freight except as

A. The goods in Los Angeles are warehouses in

transit which allows us one (1) year to ship out to

the Middle West, reship to the Middle West, by

the payment of the additional, the difference of

the [921] freight to California and the freight from

here to, say, Omaha.

Q. So that it was your intention, was it not,

when you sent those oysters to California that if

J. R. Barry and Company succeeded in obtaining

customers for them, to ship the oysters to the Mid-

West or wherever they might obtain customers?

A. Yes, sir.



648 Bay Point Oyster FarmSy etc.

(Testimony of Rupert H. Bailey.)

Q. And Bay Point Oyster Farms is now selling

oysters imder the ^^Willapoint" label in direct

competition with Willapoint Oysters, is it not?

A. With ^^ Willapoint'' in direct competition

with Willapoint Oysters—with Willapoint Oysters,

Inc., as distributor.

Q. And you appreciated, when you made these

arrangements, did you not, Mr. Bailey, that the

average purchaser of goods on the shelf would not

be able to distinguish between the product of Wil-

lapoint Oysters and the product of Bay Point

Oyster Farms? A. Yes, sir.

Q. And when you made the use of the Bay

Point (Willapoint) label, it was your hope and

your expectation that customers, who had previ-

ously been buying ''Willapoint" oysters distrib-

uted by Willapoint Oysters, Incorporated, would

go into the store—that new customers or old cus-

tomers would go into the store—and buy the prod-

uct, thinking they were getting the very same

product that they had obtained for years?

A. I didn't care what they thought. I expected

them to buy our ''Willapoint" label. [922]

Q. But you had hoped, had you not, that people

that had been buying "Willapoint" oysters for

many years produced by Willapoint Oysters, In-

corporated, would continue to buy, or would buy,

the oysters produced by your company?

Mr. Beach: I object to the question on the basis

of an improper statement of fact as to the produc-

tion. He is calling for a conclusion of the witness.
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The Court: The witness may answer if he de-

sires.

The Witness : What was the question ?

The Court: Will you read the question, Mr.

Reporter ?

(Whereupon, material appearing on lines 1

through 4, page 923, read by Reporter.)

A. Yes, sir.

Q. (By Mr. Hatch): Mr. Bailey, what is the

size of J". R. Barry and Company's organization?

A. They are very large tuna brokers.

Q. And as such tuna brokers they have outlets

for the sale of products in what territory, to your

knowledge ?

A. Throughout the United States.

Q. You knew that—Withdraw that. I will re-

phrase it.

They are particularly active in Southern Cali-

fornia, are they not?

A. Oh, I think they are particularly active clear

across the country. Their heaviest sales of tuna

are in the East. [923]

Q. They do have a sales organization that calls

directly on the trade, however, in Southern Cali-

fornia, do they not? A. Yes, sir.

Q. You have known for many years that one

of the best markets for the product of Willapoint

Oysters, Incorporated, was Southern California?

A. That is the best market.

Q. That is the best market, and you knew that
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J. R. Barry and Company would attempt to sell

the oysters produced by Bay Point Oyster Farms
in the Southern California territory, did you not?

A. Yes, sir. They have sold quite a few.

Q. Can you tell us, approximately, how many
they have sold?

Mr. Beach: I object to that, your Honor, on the

basis that it relates to the question of damages.

The Court: Sustained.

Mr. Hatch: If your Honor please, I feel that

the volume of sales might go to other questions

than the ultimate question of damages.

It may be that, upon the conclusion of this hear-

ing, your Honor would feel that the issuance of a

temporary injunction would be proper.

If there were a small or trivial infringement, of

course, a temporary injunction would not be neces-

sary.

The Court: You are speaking now of the finish-

ing of [924] this hearing today, or whenever it is

finished ?

Mr. Hatch: Well, whenever it is terminated;

yes.

Mr. Arnold: You see, they are continuing to

injure the Defendant and deceiving the public,

and, if only a small amount is stated, then it

wouldn't call for an injunction, but if it was the

proper size, it would.

The Court: The Court will say now that the

issues are not clear enough in the Court's mind to

make a ruling and would not be inclined to grant
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a restraining order, assuming that the volume was

great.

I think you may assume that, with fifteen thou-

sand (15,000) cases being shipped, that it is more

than an incidental shipment.

The only purpose that I can see at this time for

further detail would be on the question of damages.

Q. (By Mr. Hatch): Mr. Bailey, in addition

to putting the '^ Willapoint" oysters—the ^^Willa-

point'' label, or the ^^ Willapoint" trade-mark on

labels affixed to cans of oysters, will you tell the

Court what other use, if any. Bay Point Oyster

Company has made of the label ?

A. Bay Point Oyster Farms?

Q. Bay Point Oyster Farms?

A. Uses its old stationery which has the ^' Willa-

point" oysters trade-mark on the stationery.

Q. Do you put the name *^Willapoint" on the

cartons in which [925] sell, you enclose, the cans ?

A. No, sir. Except by stencil. Pardon me. It

is not printed. It is stencilled on, possibly. I

wouldn't know?
* * *

Q. Mr. Bailey, when you made your arrange-

ment with Louis [926] Roesche to produce labels

for Bay Point Oyster Farms, did you not send

that label company a label used by Willapoint Oys-

ters, Incorporated?

A. Yes, sir. I so testified.

Q. And you told, or directed, the label company

to produce the same label except with a change as
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to the distributor, and, possibly, a few other changes

in the context of the writing in the panels; is that

not correct?

A. That is correct
;
yes, sir. I so testified to that.

Q. Were the arrangements made with Louis

Roesche contained in correspondence?

A. I didn't quite get that.

(Whereupon, material appearing on lines 10

and 11, page 927, read by Reporter.)

A. (Continuing) : They are orders. Orders for

the labels.

Q. Do you have any correspondence with Louis

Roesche ? A. Yes.

Q. Will you produce it when the Court resumes

this afternoon? A. I would be glad to.

Q. Now, Mr. Bailey, from—will you bring the

orders along too ; the entire file ?

A. Yes, I would be glad to.

Q. The oysters that Bay Point Oyster Farms

are selling under the ^^Willapoint" label did not

all come from Bay Point Oyster [927] Farms, did

they? A. No, sir.

* -x- *

Q. Mr. Bailey, in your dealings with Willapoint

Oysters, Incorporated, about the time that your em-

ployment as president of Willapoint Oysters was

terminated, you took the position, did you not, that

Bay Point Oyster Farms was entitled to furnish

a certain percentage of all oysters canned under the

*'Willapoint" label; is that not correct?



vs. Willapoint Oysters, Inc, etc. 653

(Testimony of Rupert H. Bailey.)

A. All oysters sold under the ^ ^ Willapoint '

' label

;

yes, sir.

Q. What percentage did you contend that Bay
Point Oyster Farms was entitled to furnish?

A. My letter of May 18th set it up as forty-five

and a half per cent (45i/^%) of all sales under the

^^ Willapoint" label. [928]

Q. You realized

Mr. Beach : Counsel, I would like to have that ex-

hibit number in the record.

The Witness: It is Exhibit Number 56; Plain-

tiff's Exhibit Number 56.

Q. (By Mr. Hatch) : You realized, did you not,

that Bay Point Oyster Farms could not produce

each year fifty-one per cent (51%)

Mr. Beach: Forty-five (45).

Q. (By Mr. Hatch, continuing) : Or forty-five

(45) per cent of the oysters that were ordinarily

sold under the '^Willapoint" label?

A. No, I realize no such thing.

Q. Mr. Bailey, in the summer of 1950, was it not

a fact that Bay Point Oyster Farms, for the next

two (2) or three (3)—Bay Point Oyster Farms'

production of oysters on their own beds in the next

two (2) or three (3) years would be quite limited?

A. It wouldn't be forty-five and a half per cent

(451/^%), but we were in the process of buying one

hundred thousand (100,000) gallons; or are right

now. It is very easy for us to produce our propor-

tion of the goods.

Q. But when you speak of producing your pro-
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portion of the goods, you mean not a production by

Bay Point Oyster Farms itself but by Bay Point

Oyster Farms going out and purchasing oysters

from any source that would be available ? [929]

A. Well, that is producing by Bay Point Oyster

Farms. We don't have to buy the oysters a few

months, or a year or two (2) years old. We can

buy the oysters at any age we want to. We still buy

the oysters and can them and sell them.

* * *

Q. How often, did you tell us, Mr. Hayes—how

much time, did you tell us, Mr. Hayes spent in

Seattle when he was—when you and he were—both

active in the management of Willapoint Oysters,

Incorporated ?

A. About half of the time. One-third (1/3) to

one-half (1/2) I would say. He lived in Seattle. [930]

* * *

Q. Mr. Bailey, when you and Mr. Hayes were

active in the—both active in the—management of

Willapoint Oysters, did you not at one time have an

arrangement where you were to get a certain per-

centage of the sales?

A. Yes, sir. One and a half (1%%) per cent

for about six (6) months. [932]

Q. Do you recall why that arrangement was dis-

continued?

A. We didn't make as much money as we thought

we were going to. That is, the company didn't. The

companies didn't make as much money as they an-



vs. Willapoint Oysters^ Inc., etc. 655

(Testimony of Rupert H. Bailey.)

ticipated, and it didn't look fair so that we cut it

out.

Q. It is a fact, is it not, that you received two

thousand dollars ($2,000.00) more under that ar-

rangement than Mr. Hayes did?

A. Yes, sir. [933]

* * *

Q. Just to make the record clear, Mr. Bailey, as

I understand it, it is your contention that Bay Point

Oyster Farms has the right to sell to Willapoint

Oysters 45.51 per cent of all oysters sold under the

^*Willapoint" oysters label?

A. It is my claim that it has always been Bay
Point's right under this inter-company arrangement.

Q. And you claim that right still exists ?

A. No. I now claim that Bay Point has the

right to sell its own oysters under the ^ * Willapoint''

label.

Q. And when you were making this previous

contention, it was your thought that Bay Point

should go out and buy oysters on the open market,

if it was unable to produce them on its own prop-

erty, so that it would sell to Willapoint Oysters

41.25, or, 45.51 per cent of all oysters sold by Willa-

point Oysters? [934]

* * *

A. My letter of May 18, 1950, states the case

exactly. That is my contention. Exhibit

The Clerk: 56.

A. (Continuing) : 56.
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Q. (By Mr. Hatch) : When did you change

your mind, or when did Bay Point Oyster change

its mind and contend that it was entitled to pro-

duce and sell imder the ''Willapoint" label itself?

A. After finding the records and consulting with

Mr. Beach.

Q. When did you find those records, Mr. Bailey ?

A. In May, 1950.

Q. Do you recall whether it was before or after

you sent that letter to the Coast Oyster Company,

being Exhibit 56?

A. At about the same time.

Q. At about the same time?

A. Just about that time. I didn't contact Mr.

Beach until about July—June ; June, I think.

Q. Did you not have a conversation with Mr.

Kumm, as president of Coast Oyster Company and

Willapoint Oysters shortly after your removal as

president of Willapoint Oysters Company wherein

you reiterated some of the requests made in this let-

ter of May 18, 1950?

A. Yes, sir. The conversation was on, I believe,

August [935] 4, 1950.

Q. Do you recall where that conversation was ?

A. In Mr. Kumm's office.

Q. Do you recall who was present at that time?

A. Mr. Kumm, Mr. Waters, and I.

Q. And will you repeat to us to the best of your

ability the conversation that transpired at that

time?

A. I can't say exactly how the question arose.
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I probably asked, "Why don't you buy our oys-

ter?", and Mr. Kumm said, ''What price?", and I

said, ''The same price you are paying would be

O.K.," and he said, "What about terms?", and I

said we would wait for the money part of it until

the sale of the goods, and he said, "How long a con-

tract?", and I said, "Perpetually, the same as we

have always had," and he said he wouldn't buy them

for more than on a yearly contract and that we
would have to take the same position as all the out-

siders such as Weigardt Brothers, the same basis

that he bought from any outsider.

I believe that is an accurate summary of the con-

versation.

Q. At that time were you discussing canned oys-

ters or fresh oysters?

A. Canned oysters. [936]

# « «

Q. And as president of Bay Point Oyster Farms,

when did you first formulate plans for canning of

oysters? A. I would say in August, 1950.

Q. Do you recall what date?

A. No, it was August, or very early September,

1950. It was immediately after I left Willapoint

Oysters.

Q. So that at the time that you had your con-

versation with Mr. Kumm, Bay Point Oyster Farms
had never canned oysters itself?

Mr. Beach: I object to that question.

Q. (By Mr. Hatch, continuing) : Canned cooked

oysters itself; isn't that correct, Mr. Bailey?
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Mr. Beach: I object to that question unless he

confines it to the knowledge of this witness.

Mr. Hatch (To Witness) : To your knowl-

edge. [937] A. Not to my knowledge, no, sir.

Q. (By Mr. Hatch) : Did you reveal to Mr.

Kumm at that time that it was your plan to lease

—

build—a cannery and can oysters?

A. No, sir.

Q. Well, Mr. Bailey, you say the conversation

was confined to the sale of canned oysters. Can you

explain to us how that could have been when you

had never told anyone concerning your plans for

canning oysters?

The Witness : Would you read that, please ?

(Whereupon, material appearing on lines 9

through 9, page 938, read by Reporter.)

A. I didn't have any plans for canning oysters

at that time.

Q. (By Mr. Hatch) : So, at the time that you

had this conversation, in August, early August, of

1950, after your removal as president of Willapoint

Oysters Company, you were not referring to the

sale of canned oysters, were you?

A. Yes, I was referring to the sale of canned

oysters, certainly.

Q. But you had no plans for canning the oys-

ters? A. No. No, sir. Pardon me.

Q. Have you ever offered any oysters for sale

to Willapoint Oysters, Incorporated, on behalf of

Bay Point Oyster Farms?
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A. No, sir. You mean in the past year % [938]

Q. Since you were removed as president of Wil-

lapoint Oysters ?

A. Except that one time. I asked Mr. Kumm to

buy our oysters.

Q. And by *^our oysters''

A. I mean Bay Point's oysters.

Q. (Continuing) : you mean Bay Points

oysters.

Is it not a fact, Mr. Bailey, that you did not mean
Bay Point's oysters but the oysters that Bay Point

Oyster Farms could get their hands on?

A. I meant the oysters that Bay Point Oyster

had on its beds plus oysters on other beds that Bay
Point might buy.

Q. Then is it not a fact, Mr. Bailey, that what

you were talking about in your conversation with

Mr. Kumm was the sale of oysters on the beds ?

A. No, sir.

Q. Mr. Bailey, in August of 1950, did Bay Point

have any harvesting equipment? A. Yes, sir.

Q. What did that harvesting equipment consist

of?

A. We had—pardon me, I had some harvesting

equipment. Bay Point had none. Willapoint had

taken it all.

Q. You say Willapoint had taken it all ?

A. Yes, sir.

Q. When? [939]

A. When they tossed us out Willapoint retained

possession of all the harvesting equipment that Bay
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Point had put up the money to buy over twenty (20)

years ; took even the scow, even the dredge.

Q. Mr. Bailey, do you know it to be a fact that

Bay Point Oyster Farms has not owned oyster har-

vesting equipment for many, many years?

Mr. Beach: I object to that, your Honor. The

record speaks for itself; not within the knowledge

of this witness.

The Court: Objection overruled.

A. Yes, I know that.

Q. (By Mr. Hatch) : And do you not know

—

are you familiar with the minute book of Willapoint

Oysters % A. Reasonably well, yes, sir.

Q. Did you not know that—are you likewise fa-

miliar with the books of Bay Point Oyster Farms?

A. Reasonably so.

Q. Calling your attention to a resolution that ap-

pears on page 33 of Plaintiff's Exhibit 21, the min-

ute book of Bay Point Oyster Farms.

I will ask you to read that and tell us whether or

not you were familiar with that?

A. Yes, I am familiar with it.

Q. And you knew, did you not, Mr. Bailey, that

Bay Point Oyster Farms had transferred its inter-

est in: '* Residence, [940] water and sewerage sys-

tem, loading platform, oil house, elevator, heating

plant, refrigeration building, refrigeration equip-

ment, packing house, opening house, boat houses,

Bay Point Station, barges and floats, boats, boat

equipment, furniture and fixtures Farm, equipment

opening house, equipment packing house, miscel-
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laneous supplies, miscellaneous equipment" to Wil-

lapoint Oysters some time in 1932?

Mr. Beach: If your Honor please, the record

speaks for itself to which Counsel has referred and

the witness has already stated that he was familiar

with that record, so that it is repetitious.

Mr. Hatch : I think it is very material after the

witness' remarks concerning the fact that Willapoint

Oysters took all of Bay Point Oysters' equipment

away from them.

Mr. Beach: If your Honor please, the record

speaks for itself. There is nothing in the record

that states that that is all of the equipment of Bay
Point Oyster Farms, and the witness testified he

has no knowledge as of that time.

The Court : He may answer if he has knowledge.

Objection overruled.

A. The minutes say it was turned in for $8,

173.04. [941]
* * ¥f

Q. Mr. Bailey, during the time you were the

president of Willapoint Oysters and the two (2)

Farms companies, to your knowledge did either of

the Farms companies own any harvesting equip-

ment? A. Not to my knowledge, no, sir.

Q. And you acted during that period as man-

ager of the three (3) companies, did you not?

A. Yes, sir. The Farms companies leased har-

vesting equipment.

Q. From whom did the Farms companies lease

it? A. From me.



662 Bay Point Oyster Farms, etc,

(Testimony of Rupert H. Bailey.)

Q. From you? A. Yes, sir.

Q. And you are referring, when you say that, to

that hydraulic [942] dredge, are you not?

A. Yes, sir.

Q. Now, during that period when you were the

common president of these three (3) companies,

did Bay Point Oyster Farms own any canning

equipment? A. No, sir,

Q. And during that period of time when you

were the president of the three (3) companies, did

Bay Point Oyster Farms own any processing equip-

ment! A. No, sir. [943]

* * *

Q. Well, that conversation, to the best of your

recollection, was August 4, 1950?

A. Yes. My memory was August third, which I

said in the deposition, but checking the minute book

I know it was August 4, 1950.

Q. And you placed that conversation as occur-

ring on the same date when you were removed by

the board of Willapoint Oysters as president of that

corporation?

A. Yes. That is my memory. After the meet-

ing. [946]
•}f * *

The Clerk: Defendant's Exhibit Number A-18

marked for identification.

(Defendant's Exhibit Number A-18 marked

for identification.)

Q. (By Mr. Hatch) : Handing you Exhibit A-
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18, for identification, will you state to us what that

is?

A. This is the correspondence with Louis Roesche

and Company, correspondence and orders of labels.

Q. Mr. Bailey, I will ask you to look at the sec-

ond sheet thereof and state to us if that was the

first letter between Bay Point Oyster Farms and

Louis Roesche and Company in connection with the

production of these labels which are being used on

Exhibit A-13?

A. I believe this is. This is what is in our files.

Q. And that letter bears the date—^what date,

please? A. August 17th.

Mr. Arnold: What year?

The Witness: 1950. [958]

Q. (By Mr. Hatch) : So that eleven (11) days

after you were removed as president of Willapoint

Oysters, Incorporated, you had determined that Bay
Point Oyster Farms would can oysters and market

them under the ''Willapoint" label, had you not?

A. I would say it was eleven (11) days after

Mr. Kumm had refused to buy Bay Point Oyster

Farms oysters.

Q. You were removed as president of Willa-

point Oysters on August 4, 1950, were you not?

A. Yes, sir.

Mr. Hatch: Now will you repeat the preceding

question, please, Mr. Reporter?

(Whereupon, material appearing on lines 2

through 5, page 959, read by Reporter.)
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A. Yes, sir.

Q. (By Mr. Hatch): Will you please—thank

you.

And the letter in the file exemplified by Defend-

ant's Exhibit A-17, are the instructions that you

gave Louis Roesche and Company on behalf of

Willapoint Oysters—of Bay Point Oyster Farms?

A. Yes, sir.

Q. I was referring to Defendant's Exhibit A-

17? A. Yes, sir.

Q. Or A-18? A. Yes, sir. [959]

•5f * *

Q. Calling your attention to the first sheet con-

tained in this file, I will ask you to examine that.

A. Yes, sir. That is an order for fifty thousand

(50,000) ^'Willapoint" brand labels at $1.50 a thou-

sand. That is the ten and a half ounce (10%).

Q. That order was given on August 12, 1950, was

it not ? A. Yes, sir.

Q. Now you will notice in that order there is a

reference to A. ''See letter."

Q. Do you have that letter?

A. Yes, sir ; right here. [960]

Q. And you would say the letter that is the sec-

ond sheet, dated August 17th, was the letter referred

to in the order of August 12, 1950, would you?

A. Yes, sir. These are detailed instructions in

the letter.

Q. Now, it is a fact, is it not, Mr. Bailey, that

the order itself says:

"Exactly same as sample, same colors, same
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vignette, same copy except firm name changes to

^Bay Point Oyster Farms' as corrected on sample."

A. Yes, sir.

Q. So that eight (8) days after your removal as

president of Willapoint Oysters, Incorporated, you

had determined to produce and can oysters under

the ^'Willapoint'' label?

A. Yes, sir. I deemed it necessary.

Q. Now, Mr. Bailey, did you take that up with

the board of directors of Bay Point Oyster Farms ?

A. I think not in a formal meeting, but I dis-

cussed it with the directors when we held a formal

meeting before we made any major move in the

matter.

Q. And you did not consider the ordering of fifty

thousand (50,000) labels a major move?

A. No. No, sir.

Q. And you did not consider the determination

of Bay Point [961] Oyster Farms to can oysters

for itself a major move?

A. Well, that was taken up with Mr. Lundin and

Mrs. Steinhaus, but not in a formal meeting.

Q. And on August 12, 1950, the only directors

of Bay Point Oyster Farms were Mrs. Steinhaus,

and Mr. Lundin, were they not?

A. And myself.

Q. And yourself. Mr. Lundin has been your

personal attorney for many, many years, has he not?

A. Yes, sir. About thirty (30).

Q. And you and Mr. Lundin are close personal

friends? A. Yes, sir.
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Mr. Hatch: I will offer Exhibit A-17 in evi-

dence.

The Clerk: A-18.

Mr. Hatch : A-18, I beg your pardon.

Mr. Beach: No objection.

The Court : It may be admitted.

(Defendant's Exhibit Number A-18 admitted

in evidence.) [962]
* * *

ELDON GRIFFIN
called as a witness for and on behalf of the De-

fendant, upon being first duly sworn, testified as fol-

lows :

Direct Examination

By Mr. Hatch:

Q. Will you state your name to the Court,

please ? A. Eldon Griffin.

Q. Where do you reside, Dr. Griffin?

A. 1211 Twenty-first North, in Seattle.

Q. And what is your profession?

A. Professionally I am a researcher in Asiatic

and Pacific studies and commercially I grow oysters.

Q. How long have you been interested in the

sale of—in the production of oysters ?

A. Since 1932 and '33, increasingly.

Q. You have been a shareholder in Willapoint

Oysters, Incorporated, for many years, have you?

A. Yes.

Q. Do you recall approximately when you ac-
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quired a stock interest in Willapoint Oysters, In-

corporated *?

A. Approximately 1935, or '6. I don't recall

the exact date.

Q. At the time you acquired stock in Willapoint

Oysters, Incorporated, can you tell us what activi-

ties that firm was engaged in ?

A. In caring for oyster beds of stockholders and

selling the product. [965]

Q. Were you likewise acquainted with the two

(2) companies known as Bay Point Oyster Farms
and Willapa Oyster Farms'? A. Yes.

Q. Will you tell us what activities the two (2)

Farms companies were engaged in at the time you

acquired stock in Willapoint Oysters, Incorporated?

A. They were engaged in the growing of—in the

holding of land as corporations on which land oys-

ters were produced. The only independent activity

was the holding of their annual meetings, as far as

I recall.

Q. Did you and your mother-in-law, Mrs. Ely

—

was it not? A. Yes.

Q. Did you and Mrs. Ely own oyster lands your-

selves? A. Yes; each of us.

Q. To whom did you sell the oysters which were

produced on your lands?

A. Willapoint Oysters, Incorporated.

Q. Do you recall—withdraw that. Do you know
what price Willapoint Oysters paid yourself and

your mother (mother-in-law) as contrasted with the

price they would pay non-stockholders ?
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A. The principle was that we should definitely

have a favored price. [966]

Q. Dr. Griffin, you were a member of the board

of directors of Willapoint Oysters, Incorporated,

for many years, were you not?

A. That is correct.

Mr. Hartson: During what years?

Q. (By Mr. Hatch) : Do you recall when you

first became a director?

A. I can't give you the exact year. I haven't

studied this up. I would say about 1934 or '5;

somewhere in there. [978]

* * *

Q. From the time you first became a director in

Willapoint Oysters, Incorporated, you continued in

that relationship up to what date, approximately ?

A. Approximately April, 1950, at the time of the

sale of the stock.

Q. When you were a director of Willapoint Oys-

ters, Incorporated, was the ownership of the trade-

mark ''Willapoint" ever discussed?

A. I recall no discussion other than by way of

recognition that it was an established thing; estab-

lished by Willapoint Oysters, Incorporated. [979]

* * ^

Q. Was there ever any discussion concerning the

relationship of the two (2) Farms companies to

Willapoint Oysters, Incorporated?
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A. It was pointed out that those two (2) compa-

nies had originally provided for the formation of

Willapoint Oysters, Incorporated.

It was pointed out further that Willapoint per-

formed the actual operating duties for these two

(2) groups of stockholding oyster farmers. They

couldn't operate themselves. It was recognized

—

stated—in the original articles that Willapoint ex-

isted for the benefit

Mr. Beach (Interposing) : I object

A. (Continuing) : of the stockholding units.

Mr. Beach (Continuing) : if your Honor
please. I make an objection and when I do object

I wish you would not continue. The original ar-

ticles and bylaws speak for themselves. [980]

Mr. Hatch : That is true.

Mr. Hartson : I rather think that Counsel let that

answer go as long as he thought it was favorable

to himself. I think if a question is objectionable

the objection should be made promptly.

Mr. Beach: I will ask that the Reporter read

the question.

The Court : The Court will strike the answer in-

sofar as the witness related what the articles con-

tained. The articles speak for themselves .[981]

* * -x-

Q. While you were a director of Willapoint Oys-

ters, Incorporated, do you recall an occasion when
there was a discussion concerning Mr. Bailey's

using the land that the Farms companies had for
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the purpose of planting oysters in which he had a

personal interest?

A. One (1) Farms company, yes.

Q. Will you relate that discussion to us ?

A. Briefly, I raised the question as to why Mr.

Bailey should place on one (1) of the Farms com-

panies ground oysters which were his, as I under-

stood it, his personal possession without a consid-

eration.

Q. What happened when you raised the question ?

A. The reaction, I am obliged to say, was some-

what peevish; namely, silence and obvious displeas-

ure that I should bring up such a matter.

* * *

Q. Over the period of years were there any dis-

cussions, or [983] arguments, concerning your

rights, or the rights of your mother (mother-in-law)

as a shareholder in Willapoint Oysters, Incorpo-

rated?

A. There was discussion with some of the other

directors.
* * *

Q. Calling your attention to an agreement that

appears in Plaintiff's Exhibit 8, being the minute

book of Willapoint Oysters, Incorporated, under

date of the 9th of December, 1946, Dr. Griffin, I will

ask you if you were a party to that agreement ?

Mr. Beach : What page is that on, please ?

Mr. Hatch: On page C—or, 36-C.

Mr. Beach: Thank you. A. Yes.
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Q. (By Mr. Hatch) : Do you recall how you

happened to enter into that agreement?

The Court : What is this agreement ?

Mr. Hatch: Agreement between Dr. Griffin and

Willapoint Oysters whereby Willapoint Oysters

agreed to purchase his oysters.

A. Yes. That was designed to formalize the ar-

rangement [984] that was originally promised and

that had been followed during the intervening years.

Mr. Beach: I object to that answer on the

grounds that the written document speaks for itself.

Mr. Hatch: I don't think this contravenes the

written document at all.

The Court: The answer may stand. Insofar as

it contravenes it probably wouldn't stand.

Mr. Beach : If your Honor please, he is trying to

prove an oral contract based on a written one. I

think the written one speaks for itself. It has a

definite period of time in which it operates.

The Court: What was the answer, Mr. Reporter?

(Whereupon, material appearing on line 25,

page 984, and lines 1 and 2, page 985, read by

Reporter.)

The Court: The answer may stand. It can not

change the terms of the agreement.

Q. (By Mr. Hatch) : Dr. Griffin, in the third

paragraph of the agreement there is this clause

:

'^ First party" being yourself ^^ agrees to sell and

second party" being Willapoint Oysters, Incorpo-

rated, '^agrees to buy the oysters produced from the

said land," I might interpose ''specific lands de-
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scribed," ^^at the market price, the price to be not

less than that of other [985] stockholders of sec-

ond party."

Has that been your understanding, that that was

the price paid to you for your oysters?

Mr. Beach: I object to the question that it is

indefinite as to time.

Q. (By Mr. Hatch, continuing) : Previous to

the—for the period immediately previous to the

entry into the contract?

Mr. Beach: Same objection I made to the pre-

vious question regarding the contract.

The Court : He may state his understanding.

The Witness : Your Honor, may I have the ques-

tion restated, please?

The Court: Mr. Reporter?

(Whereupon, material appearing on lines 18

through 25, page 985, and lines 1, 2 and 3, and

lines 7 and 8, page 986, read by Reporter.)

A. Yes.

Mr. Beach : If your Honor please, again I would

like to say that that is indefinite as to time.

Mr. Hatch: Well, then, I will make it for the

year immediately preceding.

Q. (By Mr. Hatch) : For the year immediately

previous to the entry into the contract ? [986]

A. Yes.

The Court: Did you answer?

The Witness : Yes.

Q. (By Mr. Hatch) : How about the year imme-

diately preceding that? A. Yes.
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Mr. Beach: Will Counsel please state the num-

bers of the years for definiteness ?

The Court: What was the date of that agree-

ment?

Mr. Hatch: The date of the agreement was De-

cember 9, 1946.

Q. (By Mr. Hatch) : Is it your understanding

that same arrangement had prevailed during the cal-

endar year 1946? A. Yes.

Q. And is it your understanding that same

arrangement had obtained during the calendar

year 1945? A. Yes.

Q. And is it your understanding the same ar-

rangement had continued, had been in effect, during

the calendar year 1944?

The Witness : I am not allowed to ask a question,

ami?
The Court : You may explain an answer.

The Witness: 1944, if that was the year subse-

quent to the purchase of the stock. I think it was

earlier but, as I told you, I am not a source of exact

dates here. [987]

Q. (By Mr. Hatch) : Well, then

(Whereupon, there was a brief pause.)

Q. (Continuing) : Calling your attention to

Plaintiff's Exhibit Number 9, I will ask you if you

do not recognize that certificate and the indorse-

ment on the back thereof? A. Yes.

Mr. Beach: Will you state what the number of

the certificate is, please, Counsel?

Mr. Hatch : Yes. Certificate Number 4.
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Q. (By Mr. Hatch) : Now, does that—looking

at that certificate, does that—refresh your recollec-

tion as to when Mrs. Ely acquired stock in Willa-

point Oysters? A. That is dated 1933.

Q. Does that refresh your recollection as to

when you acquired stock?

A. I think it was the following year, sir.

Q. Do you recall whether patronage dividends

were paid to you for a period of two (2) years?

A. Yes.

Q. Might I ask you this, then. Doctor Griffin:

After the patronage dividends were discontinued,

is it your understanding that from that time on up

to this contract of December, 1946, that, in general,

you were to receive for your oysters [988] the mar-

ket price, but the price to be not less than that of

other stockholders of Willapoint Oysters, Incor-

porated? A. Yes.

Mr. Hatch: No further questions.

The Court : I think the Court will take a fifteen

(15) minute recess.

(Whereupon, at 3:08 o'clock p.m., a recess

was had until 3:23 o'clock p.m., October 30,

1951, at which time, Counsel heretofore noted

being present, the following proceedings were

had, to wit:)

Cross-Examination

By Mr. Beach

:

Q. Dr. Griffin, did you sell any stock that you

had in Willapoint Oysters at any time?
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Mr. Hatch: I object to that as improper cross-

examination.

The Court: He may answer.

The Witness: I may answer, sir?

The Court: Yes.

A. Any time up to the present, sir, you mean?

Q. (By Mr. Beach) : Yes. A. Yes.

Q. Did you sell any stock to Mr. Verne Hayes

or to the Coast Oyster Company? [989]

Mr. Hatch: Same objection, your Honor. That

is something that was not gone into.

Mr. Beach : There was examination on the stock

ownership, your Honor, and it is very competent.

The Court: The Court feels it may have some

relationship and overrules the objection. You may
answer.

The Witness: Which leg of the question do I

answer ?

Mr. Beach: Will the Reporter please read the

question?

(Whereupon, material appearing on lines 24

and 25, page 989, read by Reporter.)

Mr. Beach: You may explain your answer, if

necessary.

A. Coast Oyster Company; yes.

Q. (By Mr. Beach) : About when did you sell

that stock? A. About a year and a half ago.

Q. Was there any agreement with Coast Oyster

Company in connection with the sale of that stock?

Mr. Hatch: Now, just a moment. To keep the
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)

record straight—I don't want to keep interrupt-

ing—if it could be understood that this entire line

of questioning goes in under objection

The Court: What is the purpose of this?

Mr. Beach: To show the prejudice of the wit-

ness, your Honor. I think there is prejudice. [990]

The Court: He may answer, subject to objection.

Objection overruled. Exception allowed.

The Witness: The question again, sir?

Mr. Beach: Will the Reporter please read it?

(Whereupon, material appearing on lines 18

and 19, page 990, read by Reporter.)

A. Yes.

Q. (By Mr. Beach) : Will you please state the

full agreement in connection with that sale of stock?

Mr. Hatch: Now, if your Honor please, that

would not be the best evidence.

Q. (By Mr. Beach) : Was the agreement in

writing? A. Certainly.

Q. The full agreement was in writing?

A. Yes.

Q. Can you produce that agreement?

The Court (Referring to previous answer) : Did

you say ''yes"?

The Witness: Yes.

Q. (By Mr. Beach, repeating): Can you pro-

duce that agreement?

A. I can't, but I could. I don't have it now, but

I could get it.
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Mr. Beach: I will ask the witness to please

obtain it [991] at his convenience.

Q. (By Mr. Beach) : Dr. Griffin, do I under-

stand that you were always paid at least as much
for your oysters as were Bay Point Oyster Farms

Company or Willapa Oyster Farms Company were

paid for their oysters?

A. I can't answer that.

The Court: By the Willapoint Oysters Com-

pany?

Mr. Beach : Yes. Thank you. With the addition

of ^'by Willapoint Oysters," if the Reporter will

please read the question, then.

(Whereupon, material appearing on lines 3

through 6, page 992, adding ^^by Willapoint

Oysters," read by Reporter.)

A. I think you don't understand that.

Q. (By Mr. Beach) : Would you please explain

then what the situation was as to price paid between

yourself and the two (2) Farms companies?

A. The situation was that I got, as a matter of

general practice, the going price at least, price

equal to those paid to oyster farms companies. I

have not examined the books and I cannot prove

that in some isolated instances, or whether in every

instance, I got exactly what you stated. I am not

a bookkeeper.

Q. So that at least in some cases the Farms
companies were paid more for their oysters than

you were?
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A. Well, you are stating a supposition and I

can't disprove it [992] without the books. If you

want to go into the books with me, I will be glad

to do it.

Q. Do you think you could locate it in the

books ?

A. It would take three (3) or four (4) days. I

have no thought that I could locate it. I should not

expect to find it.

Q. Of your own knowledge you don't know

whether or not the Farms companies were paid

more for their oysters by Willapoint Oysters than

you were paid? A. In what circumstances?

Q. At any time, under any circumstances.

A. I simply can't answer that question without

reference to books.

Q. I am asking for your information. Do you

know, or don't you?

A. Whether the Farms companies at any time

got a higher price for oysters than I did?

Q. That is correct.

A. And you mean oysters of exactly equal

quality ?

Q. I mean oysters.

A. And harvesting costs?

Q. I mean oysters.

A. That is too simple to go into.

Q. Well, I would like your answer, please, Mr.

Griffin.

Is that your testimony, that the Farms com-
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panics never got any more for their oysters than

you were paid? [993]

A. I have said nothing of that sort.

Q. I am asking you a question. Will you please

answer it?

A. I don't see that there is any answer to that

question.

Mr. Hatch: It is not fair to the witness.

The Court: Mr. Reporter, if you will read the

first question.

(Whereupon, material appearing on lines 6,

7 and 8, page 993, read by Reporter.)

The Court: The question is as to your knowl-

edge, Doctor. To your knowledge.

The Witness: I do not have knowledge on that

point.

Q. (By Mr. Beach) : Do you know whether the

Bay Point Oyster Farms or Willapa Oyster Farms
Were ever paid less for their oysters than you were

paid by Willapoint Oysters?

Mr. Hatch : I think that question has been an-

swered, your Honor.

Mr. Beach: I asked about whether he knew
whether they were paid more.

The Court: He may answer, if he knows.

A. I have no information on the point that you

have asked.

Q. (By Mr. Beach) : Do you have that infor-

mation with respect to the years 1944, 1945 and

1946, calendar years?
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A. I thought, sir, I just answered that I do not

have that [994] information.

Q. And you don't have the information as to

those years either, is that right?

A. I may have in my files, sir, statistics supplied

me on things of that kind, but

Mr. Hatch: You don't have it in your recollec-

tion at the present time. Doctor?

The Witness: No. I do not attempt to, sir.

Q. (By Mr. Beach) : Now, on your direct ex-

amination you were talking about statements that

Mr. Naismith made to you, and discussions between

Mr. Naismith and Mr. Mogan.

Now, I will ask you, did you ever hear Mr.

Mogan make any statement about the relationship

between Bay Point Oyster Farms, Willapa Oyster

Farms and Willapoint Oysters?

A. The question is: Did I hear him, or, did he

make any such statement to me, or, do I recall it?

Mr. Beach : The Reporter may read the question.

(Whereupon, material appearing on lines 10

through 15, page 995, read by Reporter.)

A. (Continuing) : There was frequent refer-

ence to the companies, but I can't pin down a pre-

cise remark made by him at a given time in a

formal fashion about the relationship.

Q. (By Mr. Beach) : What did Mr. Mogan say

about the relationship, as far as [995] you recall?

Mr. Hatch: If your Honor please, I will object

to that as improper cross-examination. I did not
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examine the witness concerning conversations be-

tween himself and Mr. Mogan.

Mr. Beach: He examined regarding conversa-

tions by the representative of the company, Mr.

Naismith, and certainly the conversations with Mr.

Mogan are very probative.

Mr. Hatch : That simply had to do with the sell-

ing of stock by Mr. Naismith to himself and his

mother (mother-in-law).

Now what Counsel is attempting to do is to go

into an entirely different field of conversation; that

is, conversation between Gerard T. Mogan, the

former president of all three (3) companies, and

himself, which is something I did not go into.

The Court: Objection sustained.

Mr. Beach: If your Honor please—and I will

ask the Reporter to read the record, if necessary

—

my notes show that the witness was asked if the

ownership of the trade-mark was ever discussed.

He was asked if there was ever any discussion

about Willapoint Oysters being operated for the

benefit of the two (2) Farms companies.

Certainly on the basis of that direct examination

I submit this cross-examination is proper. Those

questions were not related to the purchase of the

stock.

If my notes are incorrect, I would like to have

the Reporter go back and pick up that part of the

record.

The Court: I have no recollection of that. The



682 Bay Point Oyster Farms, etc.

(Testimony of Eldon Griffin.)

Court [996] is going to sustain the objection. You
may proceed.

Mr. Beach: The witness may not even answer

subject to a motion to strike, because I think this

is extremely probative, your Honor.

Mr. Hatch : I think your Honor has ruled.

Mr. Beach: That is correct, subject to what the

record says.

The Court: Your question here is as to state-

ments made by Mr. Mogan?

Mr. Hatch: Yes, your Honor.

The Court : Well, the Court has permitted rather

lenient examination. I will permit the answer, sub-

ject to motion to strike.

Mr. Hatch: I will object to the question as too

indefinite. If Counsel can confine it to a particular

time

Mr. Beach : I would be glad to have the witness

answer as to anything he may recall in that regard.

The Court: I suggest you restate the question.

Mr. Beach: Will the Reporter please read it

and see what I said?

(Whereupon, material appearing on line 25,

page 995, and line 1, page 996, read by Re-

porter.)

Mr. Hatch: I object to the question as too in-

definite. I think it can be confined to at least a

particular time.

Mr. Beach: Well, if I recall correctly, Mr. [997]

Mogan died in 1942, and I would be glad to confine
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it to the time between the purchase of the stock, or

the meeting to which Counsel referred on January

28, 1933, and the date of Mr. Mogan's death.

Mr. Hatch: The witness testified that he had no

knowledge of the company in January, 1933.

The Court: He may answer the question cover-

ing that period of time, if he has any recollection

of it.

The relationship is the relationship between the

two (2) Farms and the Willapoint Oysters?

Mr. Beach : That is correct.

The Witness: Your Honor has referred to the

general nature of this, I believe. May I give a

general answer?

The Court: Yes. This answer is being made

subject to motion to strike.

Mr. Beach: Yes; and I will ask, in cautioning

the witness, that he confine it to his recollection as

to conversations, if he will, please.

A. I am very sorry, sir ; it is not a matter simply

of conversation. It is a matter of intimate discus-

sion, association, and board meetings and tea at my
house over a period of years.

I can give a very general answer, but I should

be very misleading and untruthful if I tried to give

anything more specific.

The Court: The Court will ask you then, Doc-

tor, to give your recollection based upon impres-

sions you acquired.

The Witness: Yes, the idea I received, cumula-

tively of [998] the relationship was that Willapoint
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was designed to operate for the benefit of the stock-

holding companies.

Q. (By Mr. Beach) : What companies do you

refer to by ^^stockholding companies"—Bay Point

Oyster Farms and Willapa Oyster Farms?

A. And, after our family came into the picture,

our interests and also Mr. Mogan, because he held

a certain amount of stock at one time.

Q. Then you do not recall any particular con-

versation? A. Not at this moment.

The Court : Are you directing a motion to strike

as to this testimony?

Mr. Hatch: Yes, your Honor, I will make a

motion to strike towards this testimony.
j

Q. (By Mr. Beach): Dr. GrifBu, I will call
j

your attention to the minutes of the meeting of the
|

shareholders of Bay Point Oyster Farms, Incor-

porated, June 11, 1935, which appears on page

fifty-three (53) of the Bay Point minute book.

Plaintiff's Exhibit 21, which states, approximately

half-way down the page

:

'^Mr. Redick McKee asked the President for an

explanation of the relations of the three companies.

Explanation : That Willapoint is the selling organi-

zation for the two farm companies, capital [999]

stock 5,000 shares, of which Bay Point owns 1,800

shares, Willapa Oyster Farms 2,000 shares, 700

shares being owned by private parties and the bal-

ance being treasury stock of Willapoint Oysters,

Inc.''
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I will ask you if you recall such a conversation

at that meeting?

Mr. Hatch : Just a moment. The minutes do not

indicate that the witness—if I am mistaken in this

I do not mean to be, but my recollection of the

minutes do not indicate the presence of the witness

at the meeting.

Mr. Beach: Later on in the, or earlier in the

minutes—I am not sure about earlier, but later on

—

it says: ^^ Discussion by Mr. Griffin * * *"

Mr. Hatch: I will withdraw the objection.

Q. (By Mr. Beach) : I assume you are the Mr.

Griffin mentioned there? A. Presumably.

Mr. Beach: Will the Reporter please read my
question ?

(Whereupon, material appearing on lines 16

through 25, page 999, and lines 1 through 8,

page 1,000, read by Reporter.)

A. May I ask who Mr. Redick McKee is, because

there is another Mr. McKee involved in the history

of the company. [1000]

Q. (By Mr. Beach) : I don't know Mr. McKee.

A. If you can identify him that may assist me
to recall him as an individual.

Mr. Beach: Well, if the Court would permit:

There was testimony to the effect that Redick

McKee was a stockholder and that there was an-

other McKee operating the cannery at some later

date and who was not a stockholder, and not Redick

McKee.
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The Witness: A stockholder of which company?

Mr. Beach: Bay Point Oyster Farms.

The Court: In the minutes, can someone locate

the McKee referred to?

Mr. Beach: I think your Honor will recall this

question was raised before, and I think your Honor

raised the question, as to who Mr. McKee was, and

there was a McKee mentioned later and I think

Mrs. Steinhaus said that that was not the stock-

holder, but this Redick McKee was a stockholder.

The Court: Is he referred to in the minutes?

Mr. Beach: Yes.

Mr. Hatch: I have no knowledge on that subject.

Mr. Beach : That is for what it may be worth.

The Court: I don't know if there is any enlight-

enment that the Court can give the witness. He

was there and would probably know. [1001]

A. You wish me to tell you whether I recall that

particular explanation by the president?

Q. (By Mr. Beach) : Yes.

A. It is vaguely familiar; but these questions

came up in meetings—^whether or not those were

and I heard them—one after another.

Q. The president was Mr. Mogan?

A. It is in the minutes.

The Court: What is the date of that?

Mr. Beach: June 11, 1935, your Honor.

Q. (By Mr. Beach) : And, Dr. Griffin, that was

subsequent to your purchase of stock in the Willa-

point Oysters Company; is that right?

A. Yes.
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Q. Will you speak out loudly?

A. Subsequent to Mrs. Ely's and, I think, my
acquisition of stock.

Q. You were also a stockholder in Bay Point

Oyster Farms, were you not? A. Yes.

Q. When did you become a stockholder in Bay
Point Oyster Farms ; if you recall ?

Mr. Hatch: I object to that as improper cross-

examination. [1002]

The Court : The question is when did he become

a stockholder?

Mr. Beach: Of Bay Point Oyster Farms. It is

tied up with the matter of

The Court: He may answer.

A. 1932- '33. This came along with acquisition

of land ; the ownership of stock. There were several

transactions. You would have to look in the records

to find the precise date of each.

Q. (By Mr. Beach) : Actually, you did pur-

chase stock in Bay Point Oyster Farms before you

purchased any in Willapoint Oysters, did you not;

or do you recall? A. Yes.

Q. You did? A. Yes.

Q. Well now, through the years was there rather

a lack of understanding as to what your relation-

ship as a stockholder should be to Willapoint

Oysters ?

A. Lack of imderstanding on the part of whom?
Q. Yourself. A. No.

Q. Well then, didn't you have a difficult time

trying to convince the board of directors of Willa-
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point Oysters as to what your position should be

with respect to your own oysters?

A. Which members of the board of [1003] direc-

tors?

Q. The board in general.

A. That is a general question and it doesn't

apply to the situation; it doesn't describe the situa-

tion that actually existed.

If you are prepared to mention individual names,

that is another matter.

Q. I don't know. Will you please describe the

situation as it existed?

A. There were at first certain members of the

board, two (2) in particular, who did not under-

stand the situation that I have described, and didn't

hold with my interpretation of my relationship to

Willapoint. They were members of the board who

had relatively little contact with the actual situa-

tion.

They raised certain questions about my status.

That was explained to them by me, and others on

the board—I don't recall which particular persons

—

and they finally became convinced—they realized

—

that they had shared in the motion authorizing the

sale of Willapoint stock.

Q. I want just your knowledge and not what

somebody realized, if you will, please.

Mr. Hatch : I think the witness is doing his best

to answer the question proposed by Counsel, and I

think he should be allowed to continue.
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Mr. Beach : I have not interrupted, but when he

testifies about what somebody realizes

The Court: Just a moment, Mr. Beach. Dr.

Griffin, [1004] in testifying you testify as to what

you know. As to what you may assume, or someone

realizes, that is not proper.

The Witness : It is then : If a man states to me,

in a meeting, on such and such a point, I may not

quote that? That is exactly what I am doing.

The Court: You may testify as to what you

know and not as to the state of mind of another

person. Doctor.

The Witness : Very well, sir.

A. (Continuing) : These men agreed to my in-

terpretation and the matter was formalized in an

agreement. That is as brief as I can make it.

Q. (By Mr. Beach) : When was the interpre-

tation formalized in an agreement. Dr. Grifiin?

A. I think it was in 1946, the 1946 agreement

that was referred to here, December 19th.

Q. But you, yourself, had, of course, had very

definite ideas as to what the relationship should be

between Willapoint Oysters and its stockholders,

including yourself; is that right?

A. Definitely, on the basis of the original assur-

ance given by the seller of the stock.

Q. And I believe you testified you were familiar

with the articles of incorporation and the bylaws

of the company?

A. Yes. I had a copy and I glanced at them and

referred to them from time to time; yes. [1005]
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Q. And you are familiar with article six (6) of

the bylaws, which states:

^^The purpose of the organization of Willapoint

Oysters, Inc., is to provide a joint harvesting, open-

ing and marketing of the oysters for the companies

holding shares therein. Also for the purpose of

effecting economies in said operation. It is not

organized for profit, but may in the discretion of

the Directors pay a nominal dividend. The organi-

zation is for the convenience and service it may
render to the constituents, to the companies which

are shareholders therein."

You were familiar with that article, were you

not? Was there any doubt in your mind by what

was meant by a ^^ nominal dividend''?

A. Not over a few percentage. I didn't give the

matter a great deal of consideration.

Q. Over what period was it a matter of great

deal of consideration?

A. I say, I did not give it great consideration.

Q. Oh. I am sorry. I misunderstood you.

Mr. Beach: Will you please read the witness'

answer ?

(Whereupon, material appearing on lines 18

and 19, page 1006, [1006] read by Reporter.)

Q. (By Mr. Beach, continuing) : Well, I am

asking you, did you consider it? At any time?

A. Well, I thought about it; yes.

Q. Did you arrive at any conclusions regard-

ing it?
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Mr. Hatch: Object as irrelevant and immaterial

as to what conclusions the witness may have ar-

rived at.

The Court: Sustained.

Q. (By Mr. Beach) : Were you familiar with

what dividends the Willapoint Oysters did pay over

the period of years, Dr. Griffin?

A. When the question came up whether to de-

clare dividends or not, and they were declared, I

was there and I heard
;
yes.

Q. Did you take any part in those declarations

of dividends?

Mr. Hatch: I would suggest that the minutes

would probably be the best evidence on that, your

Honor.

Mr. Beach: I am trying to find out what the

witness may recall on this particular question.

The Court: He may answer.

A. I have a vague recollection of a vote one

year that there should be a six per cent (6%) divi-

dend.

Q. (By Mr. Beach) : Do you remember what

year that was? A. No, of course not. [1007]

Q. Do you consider a twenty per cent (20%)

dividend a nominal dividend?

A. I certainly would not. Show it to me.

Q. Well, you seconded a motion that a twenty

per cent (20%) dividend be paid, did you not?

A. Are you telling me or asking me?

Q. Well, did you, or didn't you?

A. I have no recollection of that.
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Q. Referring you to page thirteen (13) of the

minute book of Willapoint Oysters, Plaintiff's Ex-

hibit 8, the meeting of May 4, 1945, Professor

Griffin, it states, about half-way down the page:

^^Prof. Trevor Kincaid made the following mo-

tion:

^^ ^I make a motion that a 20% dividend be de-

clared by Willapoint Oysters, Inc., as of May 31,

1945, and that such dividend be so paid to the

stockholders of Williapoint Oysters, Inc.'

^^Prof. Eldon Grif&n seconded the motion.

^^Mr. Gross put the question to the meeting:

" ^You have heard the motion made and seconded

that Willapoint Oysters, Inc., declare a 20% as of

May 31, 1945, and [1008] that such dividend be so

paid to the stockholders of Willapoint Oysters, Inc.

All in favor signify by the usual sign. Contrary, no.

'

^^It was unanimously passed that Willapoint

Oysters, Inc., declare and pay a 20% dividend as

of May 31, 1945."

Do you now recall that?

A. Thanks very much for refreshing my
memory.

Mr. Hatch: I would object to that question on

two (2) grounds.

First, it is irrelevant and immaterial; and, sec-

ond, it is improper cross-examination.

I did not go into the payment of dividends over

a period of years with the witness, and what dif-

ference does it make to any of the issues in this

case whether he considered a twenty per cent (20%)
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dividend a nominal dividend, or otherwise, or

whether he seconded the motion for payment of

such dividend.

Mr. Beach: If your Honor please, the whole

examination has gone to the relationship of these

companies.

Counsel asked about the price of oysters. Cer-

tainly the dividend paid is a material factor in the

operation of the companies, particularly when as

on direct examination, this witness testified that

he had been familiar with the articles of incorpora-

tion, and for no other purpose than for credibility

of this witness as he was a stockholder at [1009]

the time of this meeting.

The Witness : May I make an additional remark

to that?

The Court: Just a moment. The Court will

overrule the objection. He may answer.

Mr. Beach: You may make an additional re-

mark; yes.

A. (Continuing) : If my memory is correct, the

company had for a good many years paid no nomi-

nal dividend. I am not saying that it never did,

but there were years when there was no nominal

dividend or dividend of any other kind, and twenty

per cent (20%) in a good year is hardly more than

enough to equalize what the stockholders would get

and bring it down to six per cent (6%) or anything

else you want to call nominal.

There was discussion and the board at that time
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realized that in certain years there had been no

dividends, nominal or otherwise. [1010]

Q. Do you know in what years the price of your

oysters was not determined until the end of the

season?

A. You mean can I give you the years right

now?

Q. Yes. A. No. [1012]

Q. Do you know for how many years the price

was not determined until the end of the season?

A. No. That is a matter of statistics which I

never had time to work out.

Q. You do not know?

A. I cannot give you the exact figure at this

moment. It is a different thing from not having

means of getting the information. [1013]

* * *

Q. You referred to this agreement that you had

on December 9, 1946.

Had there been any previous negotiations with

Willapoint Oysters by you to obtain some definite

understanding as to your relationship with the

company with respect to your oysters ?

That is rather involved.

A. I think, sir, I have your point. There was

ample understanding with the officers of the com-

pany. With a couple of directors there was not

sufficient understanding. It was a matter that they

very seldom had anything to do with. It was clari-
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fication of the situation in their minds. To that

extent there was discussion necessary. The matter

was settled and that was the end of it.

Q. When did that clarification occur?

A. It was a gradual thing over a period of a

couple of years, I suppose.

Q. What couple of years?

A. Those dates I don't recall. Necessarily, of

course, in advance of this agreement.

Q. How far in advance of the agreement?

A. Would you kindly consult the minutes and

establish this point of dates? I don't attempt to

keep them in mind.

Q. You don't have any recollection whether it

was one (1) [1015] year, two (2) years, five (5)

years, or ten (10) years prior to the agreement of

1946?

Mr. Hatch: I would object to that, if your

Honor please, as argumentative. The witness testi-

fied it was a couple of years.

The Court: Objection sustained.

Q. (By Mr. Beach) : You have no idea when
this controversy arose then, is that right. Dr.

Griffin?

Mr. Hatch: Now, if your Honor please, I object

to that as an improper question. The witness did

not

The Court: Objection sustained.

Q. (By Mr. Beach) : What directors are you

referring to, specifically, as not having a proper

understanding of your relationship, Dr. Griffin?
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A. Mr. Staatz and to a lesser extent Mr. Gross.

Q. When did that misunderstanding first come

to your attention?

A. You again, sir, are asking for a specific year ?

Q. No. I am asking for some kind of an ap-

proximation. There was a period of approximately

twelve (12) years between the issue of the stock

and this formal agreement and I would like some

idea during that period as to when this controversy

arose, or when you were aware of it.

A. Well, I would much prefer to refer you to

the records. [1016] That is my practice as an adult.

Some years after the acquisition of stock, as I

remember it.

Q. Would you say it was soon after or a long

time after?

Mr. Hatch: I submit the witness answered the

question.

The Court: I will sustain the objection.

Q. (By Mr. Beach) : Do you recall writing a

letter to Willapoint Oysters trying to set forth your

views on this relationship to Willapoint Oysters ?

A. There was correspondence. I wrote a letter

—

of what date, again, I can't tell you—in which I

tried to clarify the situation. I was troubled by

the slowness of one (1) or two (2) of the directors

to catch the point understood by others.

Q. But you don't know how slow they were?

Mr. Hatch: I object to that as argumentative.

The Court: Objection sustained.

Q. (By Mr. Beach): I will refer you to the
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page numbered fifty-nine (59) in Willapoint

Oysters minute book, Plaintiff's Exhibit 7, which

bears the letter dated July 6, 1943.

Do you recognize that letter? A. Yes.

Q. Did you write that letter?

A. Well, that is my signature. I can't say

whether I wrote it until I have read it, sir. [1017]

Q. You may read it.

A. It is going to take a long time.

Q. You may read sufficient of it to state whether

or not you wrote it.

A. (Reading document) : Yes.

Q. Now, at the time that that letter was written

this controversy, or understanding of these two (2)

directors, was not settled. Is that right?

A. Well, there, sir, I would definitely have to

read the rest of the letter to see whether it relates

specifically to the misunderstanding on the part of

those two (2) directors I have named.

Q. Please do so.

(Whereupon witness reads document.)

Mr. Hatch: If your Honor please, at this time

I might object to this line of questioning on the

grounds it is immaterial. I don't believe we are

trying out the issues as to any misunderstanding

that might have existed between Dr. Griffin and

Willapoint Oysters, Incorporated. I don't think it

is material to the issues in this case which, after

all, is the ownership of the trade-mark.

The Court: Well, we have been going afield
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pretty much and many of the questions go to estab-

lish the position of the witness, but it does appear

it is far afield.

Mr. Beach: I understood most of the direct ex-

amination was directed to the relationship of this

witness to the company and how the company oper-

ated with respect to this witness. [1018]

The Court: As to determining price?

Mr. Beach: Price and privilege.

The Court: And how the company, Willapoint

Oysters Company, acted in relation to the other

Farms companies?

Mr. Beach: Yes, and what privileges were ex-

tended to this particular witness.

Mr. Hatch: Does that go to the ov^mership of

the label, your Honor?

Mr. Beach: It goes to the direct examination. I

don't think Counsel is in position to question the

direct examination.

Mr. Hatch: I think we have all been guilty of

going afield during the trial of this case, but that

is no reason why we should keep on.

Mr. Beach: I think it is.

The Court: The Court would suggest, however,

that you bear in mind that much of this is probably

immaterial.

Mr. Beach: It will not be long, if the witness

has completed the reading.

The Witness: Your Honor, I have read enough

of that so that if you direct I answer I will answer.

Mr. Beach: Then I will ask the Reporter to



vs. Willapoint Oysters, Inc., etc. 699

(Testimony of Eldon Griffin.)

read the question so that the witness will have it

in mind.

(Whereupon, material appearing on lines 6,

7 and 8, page 1018, read by witness.)

A. With reference to the specific question re-

lating to the two (2) [1019] other directors, I have

not read enough to state whether the directors at

that time were fully agreed on the principle.

There were certain matters of detail implement-

ing the understanding with the company which led

me, among other things, to state that I recognized,

and I here specified, certain obligations to Willa-

point Oysters, Incorporated, exactly comparable in

the relation between Willapa Oyster Farms and

Bay Point Oyster Farms on the one hand and

Willapoint Oysters, Incorporated, on the other.

I put myself in writing and recognized those

same obligations and some of them are here speci-

fied. This was an interpretation, primarily.

Q. (By Mr. Beach) : Then would you say at

the time you wrote that letter the relationship be-

tween yourself and Willapoint Oysters was not

entirely clear and that you wrote this letter to try

and clarify your understanding?

A. The principle was entirely clear. This is a

matter of implementing.

Q. That letter was referred to the Board at the

joint meeting of the board of directors of Bay Point

Oyster Farms and Willapoint Oysters and Willapa

Oyster on January 7, 1944, which appears on page
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sixty-six (66) of the Bay Point minute book, Ex-

hibit 21, and I call your attention to page two (2),

at the top of page two (2), which reads:

^^Prof. Eldon Griffin asked the consideration of

the Board as follows : [1020]

" ^ Being a stockholder in Willapoint I have had

certain privileges extended to me and now the

question of Willapoint carrying some of the charges

for labor on my beds until I get more money com-

ing in has arisen and I have written a letter cover-

ing the same, which said letter is made a part of

these records and I ask your consideration thereof/

^^The letter was read and general discussion fol-

lowed, after which the following motion was made

by Mr. Lillie:"

Does that discussion refer to the letter dated July

6, 1943, Dr. Griffin?

Mr. Hatch : If you know.

Q. (By Mr. Beach, continuing): Yes; if you

know.

A. Well, by reasoning I would say ''yes." By

direct recollection, I don't know. This simply bears

out what I said a moment ago. This takes care of

a general matter of routine and not general [1021]

principle.
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OSWALD W. WOLLENWEBER
recalled as a witness for and on behalf of the

Defendant, and having been previously duly sworn,

testified as follows:

The Court: You may proceed, Mr. Hatch.

Mr. Hatch: Will you mark this, please?

The Clerk: Defendant's Exhibit Number A-19

marked for identification.

(Defendant's Exhibit Number A-19 marked

for identification.)

Direct Examination

By Mr. Hatch:

Q. Calling your attention to what has been

marked Defendant's Exhibit A-19, do you recognize

that as one of the early ledgers of Bay Point Oyster

Farms? A. Yes. [1024]

•3f -X- ^

Mr. Hatch: I would like to have this marked,

please.

The Clerk: Defendant's Exhibit A-20 marked
for identification.

(Defendant's Exhibit Number A-20 marked
for identification.) [1025]

* -x- *

Q. Mr. Wollenweber, to the best of your knowl-

edge, is not the account that appears on page forty-

seven (47) of Defendant's Exhibit A-19, the first

recorded evidence of oyster sales in the books of

Bay Point Oyster Farms?
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A. Yes, as far as I know.

Q. Now, the next recorded evidence of sales of

oysters by Bay Point Oyster Farms, in Bay Point's

books, is recorded as of sales through Willapoint

Oysters, Incorporated, is it not?

A. I believe that is so. [1028]

* 4fr *

Mr. Hatch: I would like to offer these two (2)

books in evidence, if your Honor please.

Mr. Beach: If they haven't been offered, I have

no objection.

The Court: They may be admitted. One (1) is

a journal and the other a ledger of Bay Point

Oyster Farms?

The Clerk: One is a Bay Point minute book.

Mr. Hatch: No; one is a ledger.

The Court: 19 is a ledger and 20 is a journal;

is that correct, Mr. Hatch?

Mr. Hatch : Yes, that is correct, your Honor.

(Defendant's Exhibits Numbered A-19 and

A-20 admitted in evidence.) [1029]

* * *

WARD C. KUMM
recalled as a witness for and on behalf of the

Defendant, and having been previously duly sworn,

testified as follows:

Direct Examination

By Mr. Hatch:
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Mr. Hatch: The materiality of it is that in the

Cross-Complaint we attempted to establish the scope

of sales of Willapoint Oysters. It was denied and

I, therefore, feel it is one of the issues in the case.

Mr. Beach: I don't think it is denied that

oysters were sold widespread throughout the coun-

try.

The Court: You will stipulate to that fact?

Mr. Beach: Yes, your Honor. [1033]

* * *

Q. Mr. Kumm, when did you first hear of Bay
Point Oyster Farms first using the label ** Willa-

point''?

Mr. Beach: I think that is immaterial, your

Honor.

The Court: That goes to infringement also?

Mr. Hatch: Yes, sir.

The Court: I think he might answer that.

A. It was either in March, or April, of this year.

I don't know the exact date.

Q. (By Mr. Hatch) : Do you recall the inci-

dent? A. Yes, sir.

Q. Will you relate it to us?

A. I don't know whether it was an invoice or a

bill of lading [1034] showing a shipment to Cali-

fornia that came to our office, directed to us, and
by rail.

We were not shipping by rail, so that I knew
someone else was.

Q. And that caused you to make an investiga-

tion? A. Yes, sir.
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Q. And yon determined that Bay Point Oyster

Company at that time was using the ^'Willapoinf

label? A. Yes, sir.

Q. What, if any, effect has the issuance of the

Bay Point label the ^^Willapoinf label by Bay

Point Oyster Farms had upon the business—what

effect has it had on the business—of Willapoint

Oysters, Incorporated? [1035]

A. Well, in one respect—first, they offered their

oysters at a price less than that at which we had

been offering our oysters; and we were advised

that the buyers, as far as they were concerned, it

was a brand ^^ Willapoint"and we either met the

price or some of the buyers were going to buy their

oysters.

In another instance, one of the buyers would not

buy the oysters at all until the matter of confusion

was settled.

And, the brokers were being met with the prob-

lem, I was informed, as to why two (2) companies

were putting out the same brand of oysters.

Q. Would you say that it has caused confusion

in the trade?

A. To the extent that the heads of two (2) of

our largest brokers made a trip up here to discuss

the situation.

Q. Mr. Bailey has testified at some length con-

cerning certain conversations that he had with you

after he was discharged as president of Willapoint

Oysters, Incorporated.
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Will you please state to the Court your best recol-

lection of what transpired at those conversations?

A. He referred to only one conversation that he

recollected and he said it was August 4, 1950, which

was the date of the meeting at which a new presi-

dent was elected for Willapoint Oysters, and he

referred to Mr. Waters being present, and that, at

that time, there being a discussion with reference

to the sale by Bay Point to Willapoint of oysters.

There was no such discussion at that meeting.

Mr. [1036] Bailey is in error. There was a discus-

sion at a later date.

Q. Will you tell us?

A. But not with Mr. Waters present.

Q. When was the discussion concerning sale of

oysters by Bay Point Oyster Farms to Willapoint

Oysters, Incorporated?

A. I can't tell you the exact date. There were

two (2) meetings, one of which I made a note of

the date.

One meeting was September 9th, at which time

Mr. Lundin, Mr. Bailey and Mr. Waters came to

my office; but, prior to that time, Mr. Bailey and

Mr. Lundin came to my office and it was in Mr.

Lundin 's presence that the question of sale by Bay
Point to Willapoint of oysters was discussed.

I have a very definite recollection of Mr. Lundin

at that meeting.

Q. Will you place the date of the conversation

in which Mr. Lundin, yourself and Mr. Bailey were

present to the best of your ability ?
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A. I would say—I am not certain of this, but

I know it was at least a week or longer after the

meeting of the directors on August 4th.

Q. AVill you state what transpired at that con-

versation ?

A. Mr. Bailey presented the question of the sale

of oysters by Bay Point to Willapoint. He sug-

gested that Bay Point had the right to sell oysters

to Willapoint to the extent of its pro rata, or per-

centage, of stock interest in the Willapoint Com-

pany. [1037]

I told him that I thought that the—I made this

remark, I remember, that at his age, and realizing

that the farming end of the business was the profit-

able business, that Bay Point ought to go into the

farming business.

He wanted to know whether we would buy the

oysters. I am speaking now of Willapoint, and I

told him that, except for the Griffin oysters which

we agreed to buy, we would buy his oysters in pref-

erence to any others and expressed a feeling of

desiring to help the Bay Point Company.

He then wanted to—let me think—he asked me

for how long and I told him I would not obligate,

as far as I was concerned, the Company to any

agreement for more than one (1) year, having in

mind the creation of any obligation for a long

period creates an obligation that affects your

finances, particularly.

I asked him what he had in mind and his state-

ment was that, and the expression was, that we
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should buy the oysters of Bay Point from here on

out, and I said, '^You mean ad infinitim?'', and he

said, ^^Yes'^, and I told him the answer was easy

to give, it was ^^No."

Before that the question came up as to whether

the oysters—if we could arrive at an arrangement

to buy Bay Point's oysters whether they would be

the oysters produced by Bay Point, and he said

they had the right, and wanted the right, to sell the

oysters that Bay Point might have of its own pro-

duction or any other oysters they might buy, and,

of course, that was easy to answer too.

Q. At that time was there any discussion about

Bay Point [1038] selling canned oysters to Willa-

point Oysters ? A. No, sir.

Q. When did you first hear of Bay Point can-

ning oysters?

A. In a meeting with Mr. Bailey and myself in

my office.

Q. Can you give us the date?

A. Subsequent to this meeting with Mr. Lundin.

Q. Can you give us the approximate date of

that?

A. No. It was sometime, I would say, possibly,

in the middle or latter part of August, 1950.

Q. And will you relate to us what transpired at

that meeting ?

A. Well, at that meeting he proposed somewhat

in line with that exhibit, or letter, of May 18th. He
proposed that they would can oysters, he and Mr.

Waters would can oysters. They, presumably acting
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for Bay Point, would can oysters and we would buy

the canned oysters, to the extent, again, of the per-

centage of Bay Point ownership of stock in Willa-

point Oysters, and if they didn't produce that per-

centage that some sort of arrangement would be

worked out whereby we would pay them, and he

suggested ten cents (10c) on a case, ten cents (10c)

a case for every can of our deficiency.

In other words, if the percentage of forty-five

(45) and whatever it is of their stock ownership

would result in forty-five thousand (45,000) cases

of one hundred thousand (100,000) cases output by

Willapoint, and they only produced fifteen thousand

(15,000) cases, assuming we entered into such an

agreement, for the difference [1039] between fifteen

thousand (15,000) and forty-five thousand (45,000)

cases, or, thirty thousand (30,000) cases, Willapoint

would pay them ten cents (10c) a case because they

hadn't produced them.

Q. I believe you

A. (Continuing) At that time he also discussed

with me his willingness to take over the sales man-

agement on a percentage basis of two (2), and I

think he said either two and a quarter (2^4) or

two and a half (2l^%) per cent of the gross sales.

Q. That was the gross sales of Willapoint?

A. Correct.

Q. Insofar as you can recall, was that all that

transpired at that meeting?

A. If you will let me refer to some notes that
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I made immediately subsequent to the meeting I

can tell you whether that is correct.

In that latter meeting when I made the objection

—when I made an objection—to buying canned

oysters that might be produced by Bay Point

—

where I did not know, I assumed, where they might

be produced—Mr. Bailey raised this question

:

I said, ^^As far as I am concerned, maybe we can

work out some proposition of buying your oysters

on the beds. You will be partners in the opening

business.'', and he said, '^What are Harvey and I

going to do for the next two (2) or three (3) years

until we get oysters'? We have to have some means

of getting them."

He was referring to Mr. Waters as Harvey.

Q. Was that the final meeting you had with Mr.

Bailey?

A. No. I had one on September 9th.

Q. Will you relate what transpired on the last

time ? Was that the last meeting ?

A. No. I have had others on other matters.

On that meeting Mr. Waters, Mr. Lundin and

Mr. Bailey were in my office. [1041]

* * *

Q. Then the subject of this controversy was not

brought up in any way in that meeting?

A. No, sir.

Q. Mr. Kumm, has Bay Point Oyster Farms
ever offered Willapoint Oysters, Incorporated,

oysters for sale?
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A. Not a bushel, nor a gallon.

Mr. Hatch: No further questions.

Cross-Examination

By Mr. Beach:

Q. Mr. Kumm, you have testified regarding the

invoice showing the shipment to California by rail.

Approximately, when was that ?

A. I said either March or April, I don't know

which, 1951. It was addressed to the Willapoint

Oyster Company and was returned to the carrier,

or whoever sent the bill. [1043]

* * *

VERNE HAYES
recalled as a witness for and on behalf of the

Defendant, and, having been previously duly sworn,

testified as follows:

Direct Examination

By Mr. Hatch: [1044]

* * ^

Q. Mr. Hayes, on behalf of the Coast Oyster

Company, did you have difficulty in collecting

moneys owed you by Willapoint Oysters ? [1045]

A. Willapoint sold us—pardon me, Willapoint

Oysters paid us just enough money on their canned

oysters so that we could pay our payroll and pay

the bills that people threatened to sue to collect.

We were anywhere from twelve (12) to thirty

thousand dollars ($30,000.00) in arrears in our ac-
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counts but would have anywhere from zero up to

a hundred thirty thousand dollars ($130,000.00)

coming from Willapoint for canned oysters.

Q. Did you personally ever have occasion to

check with the Peoples National Bank concerning

the balance of the Willapoint Oysters' account?

A. Yes, sir.

Q. Do you recall the occasion and why you did

that? [1046]

A. Well, sir, I would call Mr. Bailey and ask

him if we could not have a check and he would tell

me there was no money in the bank and as a matter

of fact the account was overdrawn.

I would then go to the Peoples National Bank, as

vice president of Willapoint, and ask for the amount

of the account and I would get the correct balance

then of that account.

It varied anywhere from ten thousand (10,000)

to thirty or forty thousand (40,000).

We would then get a check.

4f * -jt

Q. Mr. Hayes, you heard Mr. Bailey's testimony

concerning this one and a half per cent (1%%)
commission that was to be paid to you and he each

by Willapoint Oysters for the sale of products.

Will you tell us what transpired in connection

with- that?

A, I don't know what exact date it started but

Mr. Bailey told me it looked like there would be
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a wage ceiling put on wages and even if it didn't

come along the best thing to do was to protect our-

selves and we could put it into effect and take it

if we wanted to or let it go, and he thought we

should have one and a half per cent (1%%) on the

sales of Willapoint Oysters.

I said, ^^That would be thirty thousand dollars

($30,000.00) for last year's business", and I ques-

tioned whether or not it was right, [1047] and he

said, ^'You shouldn't worry. Taxes are your main

concern, and you are providing eighty per cent

(80%) of the oysters for Willapoint and with taxes

being the biggest burden for you, you shouldn't

object." And I liked Mr. Bailey and anything he

said was all right with me and I went along with

him on it.

Q. What was the occasion of the arrangement

being discontinued?

A. I was in the Willapoint office after we had

moved and after the audit was under way and Mr.

Bailey told me before the audit was completed

that this should not show up in the audit and I

hadn't known all these things and I agreed it

shouldn't show, and he said, ''We are now in agree-

ment. We will say for the time being we will not

collect this money.", and he typed out the little

agreement and put it across the desk to me and I

signed it.

* * *

Q. Now, how much money did you draw under

that arrangement? [1048]
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A. My recollection is six thousand dollars

($6,000.00).

Q. Do you recall how much money Mr. Bailey

drew ?

A. The audit showed he drew eight thousand

dollars ($8,000.00).

Q. Did you ever have any conversation with

him concerning the discrepancy of two thousand

dollars ($2,000.00) ? A. Yes, I did.

Q. Will you repeat what that was ?

A. I asked if he had and he said, ^*Yes," and I

said, ^^Why did you draw it?", and this was after

we signed the agreement not to draw more, and I

said, ^^Why didn't I get my two thousand dollars

($2,000.00),'' and he said, '^I needed the two

thousand dollars ($2,000.00) and I can charge it to

scow rent. Somebody has been using my scow and

I haven't charged any rent for over a year."

Q. Was that incident one of the things that

caused the deterioration of the relationship between

yourself and Mr. Bailey?

A. That is one of the first ones after the audit;

yes, sir.

Q. During the period, 1946 up to 1949, how much
time have you spent in Seattle, Mr. Hayes?

A. Well, I didn't spend very much time in

Seattle until the latter part of 1949 and 1950. I was
away from home a great deal of the time. I would

arrive home on Saturday and practically always

left on Monday until the last year. [1049]
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Cross-Examination

By Mr. Beach: [1050]

* ^ *

Q. You testified about having from zero to one

hundred thirty thousand dollars ($130,000.00) com-

ing in at various times.

What period was represented by the oysters for

which—Strike that. I will start again.

Over what period of time would Coast supply

one hundred thirty thousand dollars ($130,000.00)

worth of oysters at the time such amount was due?

A. We started to supply oysters to the Willa-

point Oysters Company as soon as we took it over

and to my knowledge, and to my knowledge I would

not know, nor would Mr. WoUenweber know, or

would Mr. Bailey know, how much they owed us, or

what the fact was, because we never had a reasoning

only on May 31st. They would say, ^^We owe so

many tens of thousands of dollars to Coast Oyster",

and in 1950 was the first time that the account

ever got to zero because that was Mr. Spears and

myself trying to get money to pay our debts

with. [1052]

Q. Actually, Mr. Hayes, wasn't on occasion, over

one hundred thousand dollars ($100,000.00) worth

of oysters supplied by Coast Oyster to Willapoint

Oysters within a matter of a couple of weeks ?

A. I would say in a matter of three (3) or four

(4) weeks. When we supplied them we would sup-
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ply this week twenty-five thousand dollars ($25,-

000.00) worth, maybe another ten (10) days before

we supplied another ten thousand dollars ($10,-

000.00) worth.

Q. What was the most that you supplied in any

one week, if you recall ?

A. I don't recall. At the time we come in, I

would say, I—Coast—had about ten thousand

(10,000) cases in the warehouse and there might

have been a transfer of eighty (80) or ninety (90)

or one hundred thousand dollars ($100,000.00), but

it would come in the period of spring and Willa-

point would owe us a hundred and fifty thousand

dollars ($150,000.00) and we would not receive any

of that money until the following fall, or just a

little bit to pay our bills.

Q. These were all canned oysters that were sup-

plied; is that right?

A. The majority of our oysters that we supplied

to Willapoint were canned, except one season we
supplied fresh oysters when they were coming fresh.

Q. But none of these oysters which you supplied

were processed by Willapoint ; is that right ?

A. None were processed by Willapoint, no, sir.

Q. In fact, you did all the processing for Willa-

point Oysters [1053] in the Coast cannery over a

period of time the last few years?

A. I did no processing for Willapoint. I proc-

essed the oysters and sold them to Willapoint.

Q. That was under a contract with Willapoint?
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A. I would like to explain that contract, if I

may, sir.

Q. Yes, sir.

A. We had litigation with the Food and Drug,

and Mr. Bailey was one of the instigators of the

litigation.

Q. I would appreciate your confining it to the

contract.

A. I have to explain why there was a contract,

and Coast Oyster Company was not informed by

Mr. Bailey, nor was anyone else in the trade, that

they could join in this suit, so that after sixty (60)

days we were out of it, so Mr. Bailey said we will

have to have a contract, otherwise we will be in

trouble with the Pood and Drug, and there was
|

never a contract or lease on Coast's plant until the

lease expired and Mr. Bailey drew up his lease on

the typewriter and said we better sign this in case

Food and Drug comes in and checks our records,

and that was done.

Q. During that period Coast Oyster's cannery

was canning oysters sold by Willapoint?

A. We canned them and sold to Willapoint.

Q. You knew there was no lease on the Coast

Oyster cannery?

A. All I know is what I related to you.

Q. You were the sole owner of Coast Oyster?

A. I became the sole owner of Coast Oyster

Company, if I recall correctly, in the latter part

—

fall—of 1948, or 1949, when I bought my father's

and brother's interest out.



vs. Willapoint Oysters, Inc., etc, 717

(Testimony of Verne Hayes.)

Q. And at that time there was a lease that had

been signed?

A. No, sir; there was no lease. It was in 1949,

that I recall that we had to pack six and a half

(61/2) ounce. The Supreme Court ruled we had to,

and Mr. Bailey thought there should be a lease on

the plant.

Q. But you knew there was no lease on the

cannery prior to that time ?

A. No written lease other than Mr. Bailey said

if they come in there will have to be a lease.

Q. But you knew the arrangement as far as

Coast was concerned before that contract, or lease,

was entered into, did you not ? A. Yes, sir.

Mr. Beach: That is all. [1055]

* * *

Mr. Hatch: The motion to strike Exhibit 22,

which was a letter to Bay Point stockholders. We
will not insist on that motion.

The Court: Plaintiff's Exhibit 22?

Mr. Hatch: Yes. It is my understanding that

Exhibit 3 had been refused, and 31, 32, 46, 47, 48,

49, 50, 51, 52, 53 and 54, being audits by Carlos

Zener, with the exception of Exhibit 3, which was

an audit by Marshbank, Costello and Raines, all

have been refused.

That Exhibit 2, which was an audit by Marshbank,

Costello and Raines of the Willapa Oyster Farms
was admitted subject to motion to strike.

I am renewing the motion to strike at this time
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on the ground that the exhibit is irrelevant. I under-

stand Counsel will not oppose the granting of such

a motion.

The Court : Well, the Court has in mind grant-

ing that [1061] motion. That is the motion to strike.

Mr. Beach: That is satisfactory except for

Exhibit 3, there was some testimony directed toward

it in the testimony of the party Hayes and that

testimony would remain is my understanding.

Mr. Hatch: I am not making that motion to

strike the testimony. Exhibit 3 itself was refused.

Mr, Beach: That is correct. So that it would

remain in as to the testimony.

Mr. Hatch: The testimony would remain in.

The Court : Yes, the testimony would remain in.

* * *

The Court: 2 was admitted subject to motion

to strike, which motion is now granted. [1062]

* * *

(Plaintiff's Exhibit Number 2 stricken from

evidence.)

Mr. Hatch: That is a can; yes.

I think that covers the matter as to exhibits.

There were certain insertions in the record that

Counsel desired. There are no objections to any of

those. Counsel and I have the understanding, how-

ever, that I could direct the Reporter, in some cases

where he indicated certain insertions were to be

put in, to add additional material.

There is one matter I would like to object to being

placed in the record, and that is the minutes of the
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board of directors of Bay Point Oyster Farms of

October 16, 1950, which is Exhibit 21, the minutes

of the board of directors of Bay Point Oyster

Farms, dated October 16, 1950.

Counsel is asking that an excerpt from the min-

utes that commences as follows be inserted in the

record

:

^^As Bay Point Oyster Farms used the 'Willa-

point' label before its subsidiary [1063] Willapoint

Oysters Inc., was incorporated and spent between

fifty and one-hundred thousand dollars in promoting

the Willapoint label and advertising over the past

nineteen years, it becomes most important that our

rights to the label be maintained.''

Then they go on and authorize Mr. Beach to make
certain applications and things of that variety, to

which I have no objection.

The paragraph I read to your Honor, of course,

does not indicate an action of the board of directors

and it was a statement in the matter made after

the controversy arose, which, to my mind, would

clearly be a self-serving declaration.

The Court : That is part of the minutes ?

Mr. Hatch: That is part of the minutes, yes,

your Honor.

The Court : It would seem to me that as part of

the minutes it should go in, but the Counsel's objec-

tion being shown as to a consideration of that state-

ment being an action of the board of directors—the

recitation.

Mr. Hatch: It is their recitation of their idea

of the facts, legal conclusions, and if it is under-
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stood that it can go in on that basis, there will be

no objection.

The Court: I don't see how it can be stricken

from the minutes, but certainly a statement can be

made in the record in [1064] relation to that to call

particular attention to it.

Of course, I do feel as to matters such as that

and as to, possibly, some of the testimony that has

come in, it may be incompetent, and particularly

were it before a jury, but, being before the Court,

I think the Court is in position to ignore such evi-

dence or testimony as may not be competent.

Mr. Beach: I think that is proper.

Mr. Hatch: I think that about covers the mat-

ters that I had in mind. [1065]

* * *

Mr. Beach: Yes.

If your Honor please, on the question of the

motion to strike

:

First, we had moved to strike the testimony of

Dr. Griffin on the representations made to him by

Mr. Naismith, which, according to my notes, gener-

ally were that Naismith used as an argument that

with the possession of stock in Willapoint Oysters

Griffin [1066] would have every conceivable service

Willapoint could provide ; he would have the ''cream

of the cream".

Objection was made to that as being hearsay.

I think in addition it is subject to the objection

of being irrelevant and immaterial and not bearing

on the issues in controversy and at this time we

would like to renew the motion that that be stricken.
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The Court: I think the Court will rule as indi-

cated before. This case has been tried to the Court.

If that testimony, upon reviewing the record, is

found to be irrelevant and immaterial, the Court

may disregard it, and, therefore, will not grant the

motion, recognizing that there is some question as

to its competency.

Mr. Beach: I believe it was asked to insert the

agreement between Willapoint Oysters and Coast

Oyster Company, about which there was some testi-

mony.

The Court : That was in the nature of a lease, or

an agreement?

Mr. Beach: An agreement, whether it is tech-

nically a lease or not, I really haven't considered,

but it is the agreement as to the operation of the

cannery.

The Court: Is there any objection to this?

Mr. Hatch: Might I see it?

The Court: Yes. That was referred to in the

testimony of Mr. Hayes.

Mr. Beach : Yes, your Honor, and I think it may
have been in the testimony of Dr. Griffin as well,

on the brochure and [1067] representation of the

cannery on the advertising brochure.

The Court: You called for that, didn't you?

Mr. Beach: Yes.

Mr. Hatch: No objection.

The Court: Then that will be admitted as

Plaintiff's Exhibit Number 60.

The Clerk: Plaintiff's Exhibit Number 60

marked for identification and admitted in evidence.



722 Bay Point Oyster Farms, etc.

(Plaintiff's Exhibit Number 60 marked for

identification and admitted in evidence.)

Mr. Beach : As to the contract which I have just

handed to the Court, that is the contract which

Counsel asked for between Coast and Griffin in con-

nection with the sale of stock. We ask that the entire

contract be furnished. It is noted that this contract

says ^'as part of the consideration for the said pur-

chase as agreed" and so on.

I just received this last evening from Counsel

and have not discussed it yet with him, but, appar-

ently, there was further consideration.

Mr. Hatch: I don't know. Coast Oyster dug up

the contract and gave it to me, and it came in five

(5) minutes before I called you.

I would assume that cash was certainly paid to

Dr. Griffin for part of the stock. I don't know.

Mr. Beach : Well, probably this is sufficient.

Mr. Hatch: That is the agreement.

The Court : You called for this during the testi-

mony of Dr. Griffin?

Mr. Beach: Yes.

Mr. Hatch: And this was the agreement.

The Court: And that is all it would establish

anyway.

Mr. Beach : We asked for it.

Mr. Hatch: My theory would be it is irrelevant

and immaterial. It is purely a contract between

Coast Oyster Company and Dr. Griffin concerning

transactions to be between Coast Oyster Company

and Dr. Griffin in the future covering planting of

oyster beds and things of that variety.
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The Court

:

This involved a transfer of some of

the stock?

Mr. Hatch: That is correct.

The Court: It may have some bearing, in the

Court's judgment, as to the interest of the witness,

probably.

Mr. Beach

:

I believe it does, your Honor.

The Court

:

Do you offer it ?

Mr. Beach

:

I do, your Honor.

The Court: You do?

Mr. Beach

:

Yes.

The Court: It would be Plaintiff's Exhibit 61?

The Clerk: Yes.

The Court: It may be admitted. [1069]

(Plaintiff's Exhibit Number 61 marked for

identification and admitted in evidence.)

Mr. Beach: Now, if your Honor please, during

the taking of testimony the matter of when the

steamed labels were filed in the application. Exhibit

12, came up.

I have written to the Patent Office and have not

received a reply to that.

When that reply does come, which will be this

next week, we would like to have that admitted as

an exhibit.

Also w^e expect to receive—according to our asso-

ciate it hasn't come in as of this morning—a state-

ment as to when the Ridgway Lithograph Company

was advised as to the patent number which appears

on the steamed label, which would establish the date
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when the steamed oyster labels could have been

printed.

With that there would be no further testi-

mony. [1070]
* *

Mr. Hatch: As far as the first one is concerned,

I have no objection. I think the first will resolve

the problem.

On the second one, I think we went far afield

when we started to go into the question of when the

Ridgway Lithograph Company obtained a certain

patent.

The first one would conclude the question, any-

way, wouldn't it, Counsel?

Mr. Beach : It will conclude it as far as when it

was filed in the Patent Office, but it will not conclude

it as far as when those labels were printed, the va-

rious dates they were printed, and those are the

first labels, as I recall, that had Willapoint Oysters,

Incorporated, on the labels, and I think that will

establish that they could not have been printed

earlier than the date that Ridgv^^ay was advised of

the patent number.

The Court : Who would they be advised by? [1071]

Mr. Beach: By the Patent Office. The Patent

Office notified Ridgway Lithograph that their pat-

ent would bear such and such a number, and the

document I have requested is the date the Patent

Office so notified Ridgway Lithograph, and after

that they would have to put the number on the label,

which would fix the earliest possible time on which

that label could have been printed.
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The Court: You have written Ridgway?

Mr. Beach : No, the Patent Office, so that it will

be an official record.

The Court: An official record?

Mr. Beach: Yes, sir, a certified record.

The Court: There would be two (2) statements

from the Patent Office?

Mr. Beach: Yes.

Mr. Hatch : The first statement I would have no

objection as being admitted as an exhibit in this

case.

The second I would object to as being irrelevant

and immaterial.

I think the fact that people do things other than

as authorized by the Patent Office is probably illus-

trated best by several cans in evidence here.

Mr. Beach : It is merely a matter of establishing

a date and we have not been able to establish a date

by any of the other records as to those labels.

The Court: The Court still is not clear as to

what it [1072] would establish. Would you repeat

again?

(Document handed to Court by Mr. Beach.)

Mr. Beach: On the margin is a patent number.

There has been some inference that that label was

used, or was available in the fall of 1930, and we

believe that the office records of the Patent Office

will show that the first notification Ridgway had of

that patent number was in the early portion of 1931.

Therefore, it must follow that those labels bearing

that patent number could not have been printed ear-

lier than the early portion of 1931.
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The Court: When do they assign a patent num-

ber?

Mr. Beach : They assign it a short time before a

patent issues. Ordinarily about five (5) weeks be-

fore a patent issues. Ordinarily about five (5)

weeks before the patent issues. The final Govern-

ment fee of thirty dollars ($30.00) is paid, then

they close that patent issue and notify the applicant

that his patent will issue on such and such a date

and will bear such and such a number.

Mr. Hatch : Might I inquire, was the practice in

the Patent Office twenty (20) years ago as it is to-

day?

Mr. Beach: That I can't guarantee because at

that time I was not practicing. That is why I am
asking for a certified copy from the Patent Office as

to when they were advised.

It may be that they were advised earlier, but at

least we will know the earliest advice the Patent

Office gave as to the patent number.

Mr. Hatch: I still think we are getting

into [1073]

The Court : You are asking for the date they ad-

vised Ridgway ?

Mr. Beach : Yes, your Honor.

The Court : How would that be established ; by a

letter?

Mr. Beach: Yes, there would have been a letter

from the Patent Office to Ridgway advising them

of the number and patent to be

Mr. Hatch : You are assuming that.

Mr. Beach: That is correct. Now, what might

be the most practical way is if we could hold this
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question in abeyance. I understand your Honor

will be here on Mondays of some weeks.

The Court: Yes. I will be back at least once a

week.

Mr. Beach: If we could leave that matter open

then, and when it is received we would know what

we have and could decide more intelligently.

The Court: I suggest you do that. [1074]

* * *

The Court: Mr. Beach?

Mr. Beach: If your Honor please, there was a

matter of communication from the Patent Office.

One in regard to the date that certain exhibits were

filed and labels in connection with a file wrapper.

Here is a certified copy of one of the label exhibits

and a letter from the Patent Office stating that these

were filed with the application on November 20,

1930. It did not contain the word ^^ steamed." Sub-

stitute specimens containing the word ^* steamed,"

with an amendment, November 29, 1932, and the

photostatic copy shows the sample filed at that time.

The Clerk: I will give those the next two (2)

numbers. I don't know at this time what they will

be.

Mr. Beach : That is satisfactory.

The Court: And they will be admitted without

objection'?

Mr. Lee : Yes.

The Court : They may be admitted.

(Plaintiff's Exhibits Numbers 62 and 63

marked for identification and admitted in evi-

dence.)
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Mr. Beach: The other question was regarding

the communication from the Patent Office as to

when the Ridgway patent was issued, the number

of which appeared on an exhibit in the record.

The communication states that the first notifica-

tion of the patent number and the issue date was

given to the attorney for the [1082] applicant by a

final fee receipt showing January 16, 1931, as the

date that the final fee was received in that office.

The records don't show the date the final fee

receipt was mailed. It is the custom to mail it three

(3) or four (4) days after.

Consequently, January 16, 1931, is the earliest

date that those labels could have been printed with

that patent number on them.

So, I will offer this as the next exhibit in sequence

for the Plaintiff.

Mr. Lee: We have no objection to that, your

Honor.

The Court : It may be admitted.

(Plaintiff's Exhibit Number 64 marked for

identification and admitted in evidence.)

The Court : Now do you have any other proceed-

ings?

Mr. Lee: I have two (2) exhibits to offer in evi-

dence. One is a letter to Mr. Kumm from Boone,

Carvel and Murphy and the other a letter to Boone,

Carvel and Murphy from Willapoint Oysters, In-

corporated.

I don't see any necessity for reading those letters.

Mr. Beach: No objection, your Honor.
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The Court : They are admitted upon stipulation ?

Mr. Beach : Yes, your Honor. They relate to the

can of oysters and it shows how the can of oysters

was purchased and we have no objection.

The Court: That is the one with the tape at-

tached to it? [1083]

Mr. Lee : Yes, and we would like to offer it in evi-

dence.

Mr. Beach: That is the can of oysters and we
have no objection to that either.

The Court: And these matters will be admitted

as Defendant's exhibits.

Mr. Lee: Yes.

The Court: The can did have an identification

number, as I recall.

Mr. Lee : Defendant's Exhibit A-11.

The Court: They may be admitted.

(Defendant's Exhibit Number A-11 admitted

in evidence.)

(Defendant's Exhibits Numbers A-21 and

A-22 marked for identification and admitted in

evidence.) [1084]

* * *

Extract, page 58, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, January 8, 1938:

''Mr. Lillie and Mr. Mogan are of the opinion

that the Companies should not buy any seed in the

spring of 1938.
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"M.V. Lillie asked for an expression of the meet-

ing as to the advisability of closing the cannery

until the oysters are in better condition, and after

much discussion:

^^It is the sense of the meeting that Mr. Lillie be

given authority to proceed with the canning of the

oysters, using his own judgment as to the condition

of the oysters and the condition of the market he

has to supply. That the market must of necessity

be taken care of and if the company is making

some money canning the oysters in their present

condition, that the matter of canning be left en-

tirely to Mr. Lillie 's judgment.

''There being no further business the meeting

adjourned." [1090]

Extract, page 58, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, February 19, 1938:

''The question of changing the dates of the annual

meetings of Bay Point Oyster Farms and Willapa

Oyster Farms until the second and third Tuesdays i

in July, respectively, was put before the meeting.

This change being necessary to allow for the prepa-

ration of the annual report in time for the meeting,

the fiscal year ending May 21st making it impossible^

with the present meeting dates.

"Prof. Kincaid made the following motion for

Bay Point Oyster Farms, Inc.: I move that the

Bylaws of Bay Point Oyster Farms, Inc., be

amended to provide that the second Tuesday in
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July, of each year, be made the regular annual meet-

ing of the Company.

^^ Seconded by Mr. Lillie: Question: Carried by

four out of five directors, there being only four

directors present.

''Mr. A. G. Gross made the following motion for

Willapa Oyster Farms, Inc. : ''I move that the date

of the annual meeting of Willapa Oyster Farms be

amended and provide for the meeting to be the

third [1091] Tuesday of July of each and every

year.

''Seconded by I. L. Steinhaus. Question: Unani-

mously carried that the annual meeting be changed

to the third Tuesday of July of each year.

"The question of Bay Point Oyster Farms and

Willapa Oyster Farms procuring the Willapoint

Oysters, Inc., stock held by Mr. Mogan having

been discussed numerous times previously, and it

now appearing that Mr. Mogan is desirous of dis-

posing of his Willapoint stock to the two Farm
Companies the matter was again brought before

the Boards. After going into the matter very thor-

oughly again, and Mr. Mogan expressing himself

as entirely willing to dispose of his stock, with the

exception of four shares, three of which he wishes

to retain and the other one share he had previously

disposed of, at the price for which he paid for the

same, $10.00 per share. The suggestion being made

that Bay Point purchase one-half, or 148 shares,

and that Willapa purchase one-half, or 148 shares,

at the above price, Mr. Gross made the following

motion on behalf of Willapa Oyster Farms, Inc.
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Mr. Gross: ^^I make a motion that Willapa Oys-

ter Farms, Inc., purchase from Mr. Mogan, 148

shares of Willapoint Oysters, Inc., at the price of

$10.00 a share. Seconded by I. L. Steinhaus. Ques-

tion : It was voted by Gross and Steinhaus that the

purchase be made as above, Mr. Mogan, the other

member of the board, not voting.

'^Prof. Kincaid made the following motion on

behalf of Bay Point Oyster Farms, Inc.: Prof.

Kincaid: 'I make a motion that Bay Point Oyster

Farms, Inc., purchase 148 shares of Willapoint

Oysters, Inc., from Mr. Mogan at the price which he

paid for the same, $10.00 a share. ' Seconded by A.

Lillie. Question: Voting for the purchase of said

stock by Bay Point Oyster Farms, Inc., were Prof.

Kincaid, A. Lillie, I. L. Steinhaus, Mr. Staatz being

absent, and Mr. Mogan not voting.

^'Tuna and Salmon Canning:

'^This is a new matter coming before the Board.

Mr. Lillie reports that the Albacor, the choice mem-

ber of the tuna family, seem to have been running

off the northern coast of Oregon and the coast of

Washington for the past two seasons. California

canneries have been shipping tuna from the Colum-

bia River district, via truck, to their canneries in

California as the tuna runs seems to have moved

north from California. A number of tuna fisher-

men have expressed their wish to fish tuna [1093]

for Willapoint. That there are some 500 crab and

other fishing boats making Westport their home

harbor, as well as boats on Willapa Harbor. Have
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talked to Schwabacher, eliciting the information

that tuna is always good price and always in de-

mand. Price runs about $1.75 a doz. for 7-oz. tins.

California people are after this tuna business and we
are informed are building a cannery on Grays Har-

bor. The Albacor run from 40/200 miles off shore.

The Company would not have to make any material

changes in the cannery for the handling of the tuna,

another retort, change the runs for cans, rent an-

other sealing machine and some minor changes.

Discussion: Professor Griffin made a motion that

Mr. Lillie be authorized to investigate all the possi-

bilities of the tuna. Seconded by Mr. Gross and

mianimously passed by the board.'' [1094]

* * ^

Extract, page 23, Plaintiff's Exhibit 7, Minutes of

Meeting of Board of Directors of Willapoint Oys-

ters, Incorporated, September 14, 1935

:

^^The contract with Mr. Lillie was brought up and

discussed at length, and was decided that all routine

business should be handled by Mr. Lillie, only busi-

ness that was not of a routine nature should have

to come before the board. Example: managing

plant, buying seed, buying labels, equipment, oys-

ters, etc., would be routine, and for instance, mak-

ing a loan from the Government would not be rou-

tine." [1099]

Extract, page 43, Plaintiff's Exhibit 7, Minutes of

Joint Meeting of Board of Directors of Willapoint

Oysters, Incorporated, Bay Point Oyster Farms,

Incorporated, and Willapa Oyster Farms, Incorpo-

rated, June 4, 1938:
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aMr. Lillie reported on Union Labor demands,

and ways and means to cope with these demands for

workers on the beds during the summer. Suggested

that two crews of eight men each be put on for a

trial and if satisfactory more men could be added.

The men to be paid by the month rather than the

hour, say $115.00 per month.

^^Prof. Kincaid made a motion that Mr. Lille be

empowered to carry out his suggestion. Seconded

by Prof. Griffin. Mr. Mogan put the motion before

the house: ^It has been moved and seconded that

Mr. Lillie hire eight men at $115.00 per month, and

after checking results he be authorized to hire a

total of 24 men, if he sees fit, on the same basis.'

Unanimously carried." [1113]

•jt * *

Extract, page 62, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, January 7, 1939:

'^Mr. Lillie made a report on the condition of

oysters and other working conditions at the Bay

and Cannery. Also reported the purchase of oysters

(canned) from Mr. Weigardt, and suggested that

it might be well to consider the purchase of canned

oysters from other packers on the Bay where their

oysters could be purchased at an advantageous

price, and where the pack is No. 1. He suggested

that we probably would have to borrow money on

the pack, but he considered it wise to have a large

carry-over. General discussion. The Chairman put
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the question to the meeting as to whether the Man-

ager, Mr. Lillie, should make a loan for that pur-

pose. Mr. Staatz made a motion that a resolution

be passed by the Board authorizing Mr. Lillie, as

Manager, to make any necessary loan on the ware-

house stock for the purpose of carrying a large

stock for carry-over. Loan to be made from the

Peoples National Bank of Washington. Seconded

by Prof. Eldon Griffin. Unanimously carried by

the Board." [1115]
* * *

Extracts, page 62, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Wallapa Oyster Farms,

Incorporated, April 29, 1939:

^^ Reserve Pack: Mr. Lillie reports the company

is getting a good reserve pack on hand which it is

hoped will hold the company until about November

1st. He also reported on cannery and operations.

Also on some oysters he hopes to purchase from

Stanwood at $4.00 a case, some six to fifteen thou-

sand cases. This price is cheaper than the company

is able to can its own oysters."
'

' Subordination Agreement : Mr. WoUenweber
presented the matter of Dun & Bradstreet and

their request to know whether other claims will be

allowed to come ahead of company claims, and if

the companies would be willing to sign a ^Subordi-

nation Agreement' to that effect. Dun & Bradstreet

would like this to be in the form of a resolution at
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the meeting, as this will give the company a very

good credit rating.

^^Mr. Staatz made a motion that we draw up such

a resolution for Bay Point Oyster Farms to sign its

secretary. Mr. Lillie seconded this motion. [1117]

^'Mr. Mogan put the motion as follows: That a

^Subordination Agreement' as submitted by Dun &
Bradstreet, a copy of which is attached hereto and

made a part of these minutes, be certified by the

Secretary and furnished to Dun & Bradstreet.

Unanimously passed.

^^Mr. A. G. Gross made a motion that we draw

up such a resolution for Willapa Oyster Farms, Inc.,

to sign by its secretary. I. L. Steinhaus seconded this

motion.

'^Mr. Mogan stated the motion as follows: That

a 'Subordination Agreement' as submitted by Dun

& Bradstreet, a copy of which is hereto attached and

made a part of these minutes, be certified by the

Secretary and furnished to Dun & Bradstreet.

''Unanimously passed.'' [1118]

* * *

Page 63, Plaintiff's Exhibit 21, Subordination

Agreement

:

"Subordination Agreement

"Whereas, Willapoint Oysters, Inc., having an

office at 423 Bell Street Terminal, Seattle, are in-

debted to Bay Point Oyster Farms in the sum of

$29,669.17,

"Now Therefore, to induce the grant of credit by

others to said Willapoint Oysters, Inc., it is, at a
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duly convened meetinc^ of the board of directors

of the said Bay Point Oyster Farms, Inc., held

4/29/39,

^^ Resolved, that for the purpose of inducing the

grant of credit to Willapoint Oysters, Inc., by any

to whom the following resolutions are made known,

the aforesaid, and any other present or future in-

debtedness of the said Willapoint Oysters, Inc., to

Bay Point Oyster Farms, Inc., be, and the same

hereby is subordinated to present any future, in-

debtedness of Willapoint Oysters, Inc., for bank

loans, and (or) indebtedness now or hereafter

existing in favor of merchandise creditors for goods

sold and delivered. And it is further
*^ Resolved, that during the existence of any bank

or merchandise indebtedness of aforesaid Willa-

point Oysters, Inc., the Bay Point Oyster Farms,

Inc., [1119] will not assign, transfer or set over

the aforesaid indebtedness, and (or) any claim held

by it against Willapoint Oysters, Inc., unless any

instrument evidencing a sale, assignment, transfer

or setting over shall recite that the same is subject

and subordinate to any and all bank loans and (or)

indebtedness for goods sold and delivered to Willa-

point Oysters, Inc. And it is further

*^ Resolved, that the aforesaid subordination shall

be binding and continue in full force and effect

until the payment and discharge of any and all

indebtedness of Willapoint Oysters, Inc., now exist-

ing or incurred to banks or merchandise creditors,

prior to the service upon said creditors and Dun &
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Bradstreet, Inc., a written notice of revocation of

the aforesaid said resolution. And it is further

^^ Resolved, that a duly certified copy of these

resolutions with seal thereon be furnished to Dun
& Bradstreet, Inc., to the end that they may fur-

nish copy of substance thereof, to their subscribers

and may take into consideration the aforesaid

subordination in determining any credit rating of

Willapoint Oysters, Inc., upon any report made or

issued by Dun & Bradstreet, Inc.

^^ Debtor:
^^WILLAPOINT OYSTERS,
INC.

^^ Authorized Signature.

'* Creditor:

^^BAY POINT OYSTER
FARMS, INC.

^^Authorized

Signature." [1120]

* * -x-

Extract, page 62, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, December 9, 1939

:

''Mr. Lillie made a report on his eastern selling

trip. Stated that marketing conditions are not good.

That buying, during the first two weeks of Septem-

ber, was very good, but immediately thereafter

business fell far below par. The company has a

very good carry-over and will be able to take care

of all orders.
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^^Mr. Mogan stated that other packers on Willapa

Harbor have been urging this company to purchase

and market their oysters. Mr. Lillie stated that the

oysters on the Bay have not been growing very

rapidly and that he believed it good business to

purchase 'a quantity' of canned oysters from other

packers wherever money can be made for the com-

pany by so doing. Discussion. Prof. Kincaid

moved that it be left entirely to Mr. Lillie, stating

'Mr. Lillie has jockeyed with them down there and

has never lost out yet.' Unanimously agreed by the

meeting." [1122]
# * *

Extract, page 63, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, January 27, 1940:

''Mr. Lillie reports that marketing is coming

along again and this month has been good.

"As to canning have not put many oysters

through cannery yet owing to poor oysters and

stormy weather conditions. Have bought some from

Wiegardt Brothers, probably 20,000 cs. That the

Cooperative is hurting us some, not much. Quoting

in California f.o.b., .45c/.50c under us. Have been

keeping closely informed on their activities.

''Nelson of Tokeland wants us to handle his crab,

17/20,000 cs. Also Mr. Vickers of Bay Center. We
have contacted our brokers with samples and are

waiting reports thereon. Would not handle unless

the company could make some money out of the
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transaction. Will know more about the crab situa-

tion in the next thirty days.

^^ General discussion.

^^A. G. Gross made a motion: ^That if the com-

pany can make some money by handling the crab

line that it would be well to take it on. That the

details be left entirely to Mr. Lillie's [1124] discre-

tion.' Stanley Staatz seconded that motion. Unani-

mously carried.'' [1125]

* * *

Extracts, page 63, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, November 16, 1940:

* * *

^^The Secretary made the statement that for sev-

eral years there has been no Vice-President of

Willapoint Oysters, though the bylaws provide that

there shall be a Vice-President. That with Mr.

Mogan out of the city a great deal it makes it

very inconvenient many times to procure necessary

signature to documents necessitating an officer's

signature, and suggested that it might be well if

Mr. A. Lillie were elected to the position of Execu-

tive Vice-President of Willapoint Oysters, Inc.

*^Prof. Kincaid stated: ^We are now open for thc^

nomination of Mr. A. Lillie as Executive Vice-

President of Willapoint Oysters, to fill the vacancy

existing.

'

''Mr. Staatz: 'I move that we fill the vacancy
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of Executive Vice-President by electing Mr. Lillie

to that office; subject to a legal opinion of [1128]

the Attorney for the company.' Prof. Griffin: ^I

second that motion. ' Prof. Kincaid: ^ Are there any

other nominations?'

^^ There being no other nominations, and it has

been moved by Mr. Staatz and seconded by Prof.

Griffin that Mr. Lillie be elected to the vacancy of

Executive Vice-President, and voted on:

*'Was unanimously carried, electing Mr. A. Lillie

Executive Vice-President of Willapoint Oysters,

Inc.

^^Mr. Lillie asked: ^What about purchasing

canned oysters from outside? Wiegardt and Hol-

way have good oysters. Mr. Mogan sold his Stack-

pole land to Wiegardt.'

^^Mr. Staatz stated that it was his opinion that

wherever the company could make a little money
on oysters bought from other canners that it was

the thing to do.

^* After general discussion it was the consensus

of the meeting that Mr. Lillie purchase oysters

from the other canners wherever he could make
some money for the company by doing so." [1129]

Extract, page 63, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, January 31, 1942:

'* Question as to whether Willapoint should enter

the fresh oyster market was brought before the

meeting. In the discussion the point was brought
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up as to whether the fresh market would be stabil-

ized or if it might not drop suddenly. General dis-

cussion." [1130]
* * ^

*^Prof. Griffin also stated that he had had an

inquiry from a California Company asking if he

could furnish fresh oysters; if so, price and quan-

tity he would be able to furnish. After consulting

with Mr. Lillie on the matter, Mr. Lillie having

been very helpful in working out figures on the

proposed Cal. deal, but through his efforts I have

made a better sale for the oysters right on the beds.

This deal being closed yesterday. I would like to

express my gratitude to him for pointing me in

the right way in the past years. While making this

deal for me I became aware of the fact that Mr.

Lillie 's contract with the company, of salary and

commission, has expired. I would suggest that a

1%% ^^ commission would be a very fair and de-

sirable agreement. I hope very much that since he

has taken an interest in the fresh oyster business

that it may be worked out.

^^Mr. Lillie asked for a new contract calling for

$250.00 monthly salary and 1%% commission on

sales. Let the contract be for one year and if the

Board wished they could change it at the termina-

tion of the year's contract. Prof. Griffin: 'I make

a motion that a contract be entered into with [1131]

Mr. Lillie as above stated.' Mr. A. G. Gross: 'I

second that motion.' Mr. Mogan: 'Motion has been

made and seconded that Willapoint enter into a

contract with A. Lillie for his services for $250.00
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a month salary and 1%% ^^ gross sales, plus trav-

eling expenses. Contract to bear date February 1st,

1942, to run one year, subject to change by the

Board or Mr. Lillie at the year if either should

so desire, otherwise to remain in full force. Are

you ready for the question? All in favor signify

by the usual sign. Contrary, no. ' Unanimously car-

ried.^' [1132]
* * *

Extract, page 64, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, December 12, 1942:

^^ Meeting was called to order by A. G. Gross,

President. Present: A. G. Gross, A. Lillie, Prof.

Eldon Griffin and I. L. Steinhaus, Directors, and

0. WoUenweber, Jr., Auditor. [1135]

* * *

'^Salary of Mr. Lillie.

^^ Salary at the present time is based on commis-

sions on sales. With the business being handled as

above the commissions are practically nil, there-

fore salary has dropped very considerably while

living costs have advanced very materially, leaving

a great deficit on the salary adjustment. Mr. Lillie

stated that he has received several requests that

he accept other positions, but does not wish to make
the change provided his salary could be adjusted.

*^ General discussion.

'^Prof. Eldon Griffin made the following motion:
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That Mr. Lillie receive 5% on $50,000.00 plus

$250.00 a month basic salary and a minimum salary

of $5,000.00 a year. Should this $5,000.00 be re-

ceived in less than one year the salary is again to

come up for discussion with the Directors. This

is to be retroactive from October 1, 1942. Motion

seconded by I. L. Steinhaus. Mr. Gross : 'You have

heard the motion. All in favor signify by the usual

sign. Contrary, no.' Unanimously carried.'' [1136]

Extracts, page 65, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated ; Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, April 15, 1943:

''Prof. Kincaid made a motion 'that Willapoint

raise the wages of Bert Walther to $250.00 monthly,

retroactive to April 1, 1943.' Professor Griffin sec-

onded that motion. Mr. Gross: 'It has been moved

and seconded that Bert Walther receive a monthly

salary of $250.00, retroactive to April 1, 1943. All

in favor signify by the usual sign. Contrary, no.'

Unanimously carried.

"Mr. Lillie reported oysters in very good condi-

tion, that the company is continuing to sell bulk

shell oysters, and by the close of the season will

have sold approximately $50,000.00 worth, that be-

ing the mark designated at the previous Board

meeting.

"It was called to the attention of the Board that

since the passing of Mr. Mogan that there has been

no one authorized for the second signature on the
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checks of Willapa Oyster Farms, Inc., and Bay
Point Oyster Farms, Inc.

'^Prof. Kincaid made the following motion [1137]

on behalf of Bay Point Oyster Farms, Inc.: ^I

make a motion that Mr. A. Lillie be authorized to

sign checks for Bay Point Oyster Farms, Inc., as

Vice-President.' Prof. Griffin seconded the motion.

A. G. Gross: 'You have heard the motion. All in

favor signify by the usual sign. Contrary, no.'

Unanimously carried.

^'I. L. Steinhaus made the following motion on

behalf of Willapa Oyster Farms, Inc.: 'I make a

motion that A. Lillie be authorized, as Vice-Presi-

dent, to sign checks for Willapa Oyster Farms,

Inc.' Seconded by Mr. Lillie. A. G. Gross: 'You

have heard the motion. All in favor signify by the

usual sign. Contrary, no.' Unanimously carried.

''Mr. Lillie told the Boards that each of the com-

panies have a goodly surplus of money on hand and

suggested the purchase of $5,000.00 each in Victory

Bonds. Discussion. Prof. Griffin made a motion

that each of the three companies— Willapoint

Oysters, Inc.; Bay Point Oyster Farms, Inc., and

Willapa Oyster Farms, Inc.—purchase $5,000.00 in

Victory Bonds and that Mr. Lillie be authorized

to negotiate that purchase. Motion was seconded

by Prof. Kincaid. Mr. Gross stated the motion as

above: 'You have heard the motion. All in favor

signify [1138] by the usual sign. Contrary, no.'

Unanimous." [1139]

Extracts, page 65, Plaintiff's Exhibit 21, Min-

utes of Joint Meeting of Board of Directors of
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Willapoint Oysters, Incorporated; Bay Point

Oyster Farms, Incorporated, and Willapa Oyster

Farms, Incorporated, June 25, 1943:

^^ Willapoint Dividends: General discussion.

^^Prof. Kincaid moved that dividends be declared

on stock of Willapoint Oysters, Inc., equal to 12%
to the stockholders of Willapoint Stock. Seconded

by A. Lillie. Unanimously carried.

^^ Defense Bonds: The companies all have a sur-

plus of cash on hand which could be used for de-

fense bond purchases.

^^ Professor Griffin Moved: That each of the com-

panies purchase another defense bond, aggregating

approximately $15,000.00, one-third to each com-

pany.
^^ General discussion regarding oysters, raising,

harvesting, marketing, etc.'' [1140]

Page 59, Plaintiff's Exhibit 7, Letter:

^'Eldon Griffin

'* Oyster Farms in Willapa Bay,
** Pacific County, Washington.

^^1211-21st Avenue North,

*^ Seattle, Washington.
^^ July 6, 1943.

'^Mr. A. Lillie, Vice-President and Manager,

''Willapoint Oysters, Inc.,

''Bell Street Terminal,

"Seattle.

"Dear Mr. Lillie:

"I know that you share my desire to see certain

operational questions connected with my relation to
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Willapoint Oysters, Inc., cleared up. These some-

what unexpected matters have developed gradually

as my planting and growing of oyster seed have

increased. I am sure that they in no way affect

the cooperative spirit which has governed us; they

simply reflect a lack of definition of some items in

the articles and bylaws.

** Following statements are specific and concrete.

They should provide a temporary arrangement until

a meeting of our Board is held, and they may indeed

be suitable for adoption by the Board, if further

action seems desirable. In any event, I desire to

make commitments which will be entirely [1141]

satisfactory to all concerned. If these provisions do

not appear to you to be adequate, I will try to

make suitable changes suggested by you. And if

there seems to be any doubt about my being legally

bound by this document I will arrange a form of

agreement or authorization which will be binding. I

leave spaces for the signatures of witnesses to my
signature and enclose copies for use in case you

wish to send them to other Board members.
^^ (1) I definitely agree that Willapoint Oysters,

Inc., through you as Manager, shall have authority

to retain on my beds or those of Mrs. May L. Ely

(which I control, through power of attorney shown

your office, and through specific authorization which,

I believe, you will find in your files) sufiicient

oysters at all times to cover any sums due from me
for operational expenses of any kind incurred by

the Company, and to sell these oysters at current

prices in quantity sufficient to cover the sums due
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at the end of any operating year, beginning with

the present operating year 1943-1944. As I view it,

this agreement has also the force of a personal

secured guarantee to you.

^^The unevenness of income and expenditure in

this business, in point of time, is well [1142] known,

and at some times in past it has seemed fair—and

not a matter of special favor—that I should have

the same advantage as the two farms companies in

the matter of advances for expenditures. As I un-

derstand the situation, use of these funds does not

at present add to Company costs. (Nor, in times

past, with the cannery going, have they been ex-

clusively funds derived from operations of the two

farms companies.)

'^Now with the considerable expense of 1943 seed

catching, probably running much over one thousand

dollars, it seems that some clarification is necessary.

(The question of bank loans with interest is not

currently involved ; if, however, that question should

ever be involved I would definitely be liable for

interest also.) The assumption which we have made

is undoubtedly sound in principle, but it should be

formally approved by the directors, so that you will

not incur any obligation of restitution in case of

non-payment by me ; as it now appears, you would

legally be obligated. Now that I have this fact clearly

in mind, I desire, as already stated, quickly to

submit this letter as at least a temporary, and cer-

tainly an unqualified, statement of your right to

hold back ample oysters to cover amounts due

the [1143] Company. It is understood that in case,
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as a matter of convenience, any such amounts should

be carried from one operating year into the next,

they still represent part of this agreement.

*'You are in a position to determine conveniently

what my holdings are. At present a low valuation

of the oysters on the beds would cover my obliga-

tion several times over. Land and oysters are entire-

ly free and clear.

^* Actually, this question is not likely again to be

of any great consequence. For some years we all

recognized that Willapoint 's problem was to get

volume of production. My problem has been similar.

Once the large number of strings of seed catcher

just prepared have caught seed, whether in 1943 or

at a later date, my beds will be almost entirely filled

with growing oysters, and replacement will be only

about one-third of the total each year. Moreover,

loose shell on the seed ground (D-96) is likely to

secure all the catch needed in each future year,

without much further reliance on strings of shell.

My volume is apt to be sufficient to enable me mainly

to follow a pay-as-you-go plan. This fortunate

circumstance does not, of course, affect any of the

principles involved. Besides the mature oysters

on [1144] the beds now, there are young oysters on

the 25 acres of B-39 alone, as you know, which in

the winter season 1944-45 should yield between

thirty and thirty-five thousand bushels of market-

able oysters, as in earlier years (when much lower

prices prevailed).

*^ (2) Having stated the above agreement, I turn

to the question of principle. Willapoint Oysters,
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Inc., is described as a service organization for the

holders of its stock. Bay Point Oyster Farms and

Willapa Oyster Farms have their directors. As a

holder of Willapoint stock I am naturally in the

position of a third company, and constitute its direc-

torate. (The formality of incorporation and trans-

fer of stock involved would not affect the relation-

ship or serve any useful practical purpose.)

^^The two farms companies are on a profit-and-

loss basis, in relation to Willapoint. In their inter-

est, Willapoint may incur obligations, but it can

protect itself. Since I am not formally on a profit-

and-loss basis in relation to Willapoint, I make the

present agreement as a means of regularizing my
position and acknowledging Willapoint 's right—in-

deed, its obligation—to protect itself in dealings for

me. You will recall that I have [1145] preferred

to proceed in consultation with you and that I have

wished all sales and operations to be through Willa-

point, under your oversight. In short, I desire to

simplify office problems by ironing out temporary

peculiarities in my relation to Willapoint. For ex-

ample, I feel that I should be liable for my proper

share of the salary percentage on sales, on an

agreed basis.

^^The question of what basis shall be used to de-

termine the amount of any theoretical Willapoint

expenditures on my behalf needs attention. Al-

though, as stated above, this is not likely to become

a matter of practical importance, I feel that a

basis should be foimd. You and Mr. Wollenweber

can probably locate it, in the methods used in the

finances of the farms companies. It may be the
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amounts of their capital stock in Willapoint, the

amount of land held by each, the quantity of oys-

ters on the ground of each, the purchases of oysters

from each, or the amount of service by Willapoint

equipment given each. Mr. WoUenweber can doubt-

less determine easily whether the amount of my
land and plantings in relation to my share of cap-

ital stock of Willapoint is proportionately more or

less than that of either of the farming compa-

nies. [1146]

^'I renew my expression of appreciation of the

cooperation and courtesies extended by you and by

the Board members.

*^ Yours sincerely,

^Vs/ ELDON GRIFFIN.

' *Witness of signature

:

M

Extract, page 66, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, January 7, 1944:

^* Owing to present marketing conditions; condi-

tion of the companies' oysters; the large oysters

being well covered with spat; it does not seem ad-

visable to harvest the Companies' oysters at this

time. In selling fresh, bulk shell, all the spat would

be lost, where, if these oysters remain on the beds

another year the Comx)anies' would reap a harvest

from the spat as well as from the large oysters.
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"Mt, Lillie stated that failure to sell these oysters

this year would, of course, reduce his commissions,

likewise reducing his salary very materially. How-
ever, he does not feel, in fairness to the companies,

that these oysters should be marketed at this time

and sacrificing this spat, and asks that some adjust-

ment in his salary be made to meet this condition.

^^ Following discussion the Board decided: That

under the conditions these oysters should not be

marketed at the present. Also, that in fairness to

Mr. Lillie an adjustment be made regarding salary.

Therefore, taking the approximate salary [1148]

of the past, $6,000.00 as a basis the following motion

was made by Prof. Eldon Griffin:

^^That Mr. Lillie be given a salary of $6,000.00

per year and that the calendar year be from Janu-

ary 1, 1944, to December 31, 1944. Motion was sec-

onded by I. L. Steinhaus. The Motion was stated

by the chairman and was unanimously passed by

the board and was so ordered to be entered on the

records.

^^ Surplus in Bank. Discussion. Prof. Griffin

made the following motion regarding the surplus

now in the bank. I move that the previous pro-

cedure, for the purchase of war bonds, be repeated

this year, the amount being left to the discretion

of Mr. Lillie. Seconded by I. L. Steinhaus. The

Chairman stated the motion as follows : It has been

moved and seconded that we follow the same pro-

cedure for the purchase of bonds as we have fol-

lowed in the past, and that Mr. Lillie is hereby

directed to purchase bonds, the amounts thereof to
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be left to his discretion. Are you ready for the

question. Unanimously carried.

^^Prof. Eldon Griffin asked the consideration of

the Board as follows:

"'Being a stockholder in Willapoint I have [1149]

had certain privileges extended to me and now the

question of Willapoint carrying some of the charges

for labor on my beds until I get more money coming

in has arisen and I have written a letter covering

the same, which said letter is made a part of these

records and I ask your consideration thereof.

''The letter was read and general discussion fol-

lowed, after which the following motion was made
by Mr. Lillie

:

"I make a motion according to the principals of

the said letter, hereto attached. Seconded by Stein-

haus. The question was stated, as above, by the

chairman, vote taken, and unanimously carried.

"There being no further business the meeting

adjourned, next meeting to be called by the Secre-

tary.'' [1150]

Extract, page 71, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, June 22, 1945:

"Seventh War Bond Drive is now on. Discussion

as to whether the Companies should purchase bonds

during this drive. There being plenty of money in

the bank it was deemed advisable to purchase bonds,

being the 'f ' Maturity bonds.

"Mr. Staatz made a motion for Bay Point Oyster
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Farms as follows: That Bay Point Oyster Farms,

Inc., follow the usual procedure in purchasing War
Bonds in the 7th drive. Bonds to approximate

$5,000.00. Prof. Griffin seconded the motion by Mr.

Staatz: Mr. Gross: You have heard the motion,

what is your please: Unanimously carried.

^^Steinhaus made a motion as follows: I make a

motion that Willapa Oyster Farms proceed in the

usual manner in the purchase of War Bonds ap-

proximating $5,000.00 in this 7th drive. A. Lillie

seconded that motion. Mr. Gross: you have heard

the motion, all in favor signify by the usual sign,

contrary no. Unanimously carried.

^^Prof. Kincaid made the following motion for

Willapoint Oysters, Inc.; That Willapoint [1151]

Oysters, Inc., purchase War Bonds approximating

$5,000.00 in this 7th war bond drive. Prof. Griffin

seconded that motion. Mr. Gross: You have heard

the motion, what is your pleasure? Motion was

unanimously carried.

^'The Secretary was instructed to proceed with

the purchase of the War Bonds, as above, for each

of the three Companies.
^^ Patronage dividend and the position Prof.

Griffin occupies to Willapoint Oysters, Inc., as simi-

lar to the two Farm Companies

:

''Lengthy discussion was entered into, after

which Prof. Kincaid said : I believe the discrepancy

could all be settled by a consolidation. However, I

think it well to let that ride for the present.

''Further discussion was had, then Prof. Griffin

said I hope it is evident to all that I have been in-



vs. Willapoint Oysters, Inc., etc, 755

terested in the welfare of the Companies as well

as my own and I would be reasonable in the work-

ing out of any future problems. Mr. Staatz said

I feel that we should not allow Willapoint to ac-

cumulate any more. Further discussion was had

after w^hich, there being no other business, Prof.

Kincaid made a motion that the meeting adjourn.

Motion was [1152] seconded by Prof. Griffin. Mr.

Gross: You have heard the motion; what is your

pleasure.

^' There being nothing further to be done the meet-

ing was adjourned." [1153]

Extract, page 73, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, October 12, 1945

:

^'Marketing: General discussion, present prices,

available quantity, sizes, etc.: Mr. Lillie stated he

felt prices might be lowered materially, at any time,

as the market is now being flooded with fresh

oysters and some markets are already showing signs

of curbing their purchasing. During discussion

Prof. Kincaid states that he believed that, due to

the shortage of oysters, the present prices for the

fresh oyster would continue for this season." [1154]

Extracts, pages 74 and 75, Plaintiff's Exhibit 21,

Minutes of Joint Meeting of Board of Directors of

Willapoint Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, November 14, 1945:

*^ Marketing: Mr. Lillie stated all varieties of
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Fresh oysters, including frozen, have dropped ma-

terially in price, with orders cancelled. San Juan

has similar reports from California with orders

cancelled. Eastern Oysters are not selling. Gov-

ernment is not ordering in any volume at all. Mr.

Lillie stated we have about 2000-gal. frozen oysters

on hand.

^'General discussion regarding the fresh market

and the advisability of shifting to steam canning

immediately.

^^Prof. Griffin made the following motion:

^^I make a motion that the Company shift to

steam canning in case the union situation and the

market situation seem to justify; and that if there

is any uncertainty that Mr. Lillie get in touch with

the Board calling another meeting. Stanley Staatz

:

I second the motion as made by Prof. Griffin. Mr.

Gross: You have heard the motion made by Prof.

Griffin and seconded by Mr. Staatz; what is your

please? All in favor of the motion signify by [1155]

the usual sign, contrary no. Unanimously carried.

'^Mr. Gross brought up the matter of the money

in the bank, he stated: We seem to have an abun-

dance of money in the bank. Why could not that

have been paid out in dividends and so have paid a

larger dividend?

''Mr. Lillie stated: The cash and the bonds in

the bank belong to the shareholders and if it is the

judgment of the Directors that this money, or any

part of it should be paid out to the shareholders

in dividends it should be so voted by the Trustees.

The Secretary and Treasurer and the Management
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of these companies has no authority to pay this

money out in dividends unless so authorized by the

Trustees.

** Discussion.

'^Consolidation: Discussion as to advisability to

consolidate the three comjjanies was had.

^'Mr. Staatz said: I believe that an attorney

should be retained, not simply to suggest operation

but to assume responsibility of the legal aspects

and carry through the consolidation.

''Mr. Lillie stated that Mr. Welsh of South

Bend handled the matter of the foreclosure [1156]

of the unpaid subscription contracts for the two

farm companies and is considered a very good man.

That he carried the matter of the foreclosure, for

the two companies, through to the finish.

"Prof. Griffin: I make a motion that Charles

Welsh of South Bend be engaged to prepare and

plan the inclusion of the three companies into one

company and to assume all legal responsibility

involved in the execution of that plan. Mr. Staatz:

I second the motion as made by Prof. Griffin. Mr.

Gross: You have heard the motion that Charles

Welsh, attorney at law be engaged to prepare a

plan for the inclusion of the three companies into

one company and to assume all legal responsibility

involved in the execution of that plan. Are you

ready for the question: All in favor please signify

by the usual sign, contrary no. Unanimously car-

ried.

"There being no further business, meeting was

declared adjourned." [1157]
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Extracts, page 21, Plaintiff's Exhibit 8, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, March 29, 1946:

^^Consolidation and dividends discussed.

^^Prof. Kincaid said that he felt in the light of

developments it might be well not to attempt to

consolidate right now.

^^Mr. Lillie stated that consolidation could be

had if everyone were agreeable.

^/Prof. Griffin said he felt the dividends should

be 5%.

*^ Fresh frozen oysters:

^^Asked if we have any fresh frozen oysters on

hand, Mr. Lillie said we have some 2,000 gallons,

which is not bad. That San Juan reports the

frozen are not selling. Most of the Board of Di-

rectors seem to feel that the Company was rather

fortunate in not having put in a freezer.

^^Mr. Lillie reports the Company has a letter from

the union wherein they are seeking a new contract.

^'Spawning:

^'Prof. Kincaid reported on spawning as [1158]

not amounting to anything. He also asked what

the companies will do about seed from Japan. This

was discussed at some length, during which discus-

sion it was stated there is understood to be some

50,000 cases of seed to be brought in from Japan

this year. Some talk of shipping some in the fall

of 1946 and some in the spring of 1947. Prof. Kin-

caid said he believed the Companies should pur-
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chase some seed, also stating that if he knew we
would have a good set he would say, no, he said

I would not want to over-extend ourselves on Japa-

nese seed. He said my suggestion would be that we
subscribe for 1,000-cases for each Farm Company.

^^Prof. Grifiin asked the question: If we subscribe

we would have to take them even though we had a

good set of our own? He also asked if a price has

yet been set? Answered. No. Prof. Griffin said:

I think we should sign up for at least 1,000 cases.

'^Following motion was made by Prof. Kincaid:

^^I move that Mr. Lillie enter into a contract that

we take 1,500-cs seed for each Company.

^^Prof. Griffin: I second the motion as made by

Prof. Kincaid. [1159]

^^Mr. Gross: It has been moved and seconded that

Mr. Lillie enter into a contract for 1,500-cs. of

broken seed for each of the Farms Companies; all

in favor signify by the usual sign, contrary no.

^^Unanimously carried.
'

' Willapoint dividends

:

*^This question was asked by Prof. Griffin: What
about dividends on Willapoint? The argument has

been that according to the original bylaws there

was just a * Nominal Dividend.' What would be

considered a ' Nominal Dividend ' ? What about fix-

ing a Nominal Dividend in Willapoint.

^^ Discussion: Is 6% a Nominal Dividend, etc., etc.

^^The following motion was made by Prof. Grif-

fin:

''I move that a definite amount of 6% be estab-

lished as a ^Nominal Dividend' to all holders of
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stock in Willapoint Oysters, Inc. Prof. Kincaid:

I second that motion as made by Prof. Griffin.

^^Mr. Gross: You have heard the motion that 6%
be established as a 'Nominal Dividend' to all hold-

ers of Willapoint Oysters, Inc., stock : All in [1160]

favor signify by the usual sign; contrary no. Unani-

mously carried.

''Question asked by Mr. Lillie: Who will vote the

Company-owned stock at the annual meetings of

the shareholders?

"Lengthy discussion.

"Prof. Griffin made the following motion:

"I make a motion that Mrs. Steinhaus vote the

Willapa Oyster Farms stock owned by Bay Point

Oyster Farms, Inc., at the annual meeting of the

shareholders of Bay Point Oyster Farms share-

holders in July, 1946.

"Prof. Kincaid: I oppose that.

"More discussion.

"Mr. Gross stated: It is up to the Directors as to

who votes that stock.

"Motion seconded by Mr. Lillie as follows:

"I second the motion made by Prof. Griffin that

Mrs. Steinhaus vote the stock owned by Bay Point

Oyster Farms, Inc., in the Willapa Oyster Farms,

Inc., at the meeting of the shareholders of the Bay

Point Oyster Farms, Inc., in July, 1946.

"Mr. Gross: You have heard the motion, made

and seconded, that Mrs. Steinhaus vote the Willapa

Oyster Farms stock and owned by Bay Point [1161]

Oyster Farms, Inc., at the regular annual meeting

of the shareholders of the Bay Point Oyster Farms,
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Inc., in July, 1946; What is your pleasure: All in

favor signify yes. Contrary, no. Lillie, Griffin and

Steinhaus voted—Yes. Gross and Kincaid voted

—

No. It was carried by a majority that Steinhaus

vote the stock.

^^The following motion was made by Prof. Kin-

caid:

'^I make a motion that we have lists of all the

shareholders, with their names, addresses and

amount of stock in the Farm Companies, be pre-

pared for each Director.

^^ Discussion.

^^Prof. Griffin said I believe we should have a

gentlemen's agreement that these list be not shown

to any outsider.

''Mr. Gross: I second the motion of Prof. Kin-

caid.

''Mr. Gross: It has been moved and seconded that

lists of the shareholders of the two farm companies,

together with addresses and amounts of stock, be

prepared for each Director; All in favor signify

by the usual sign, contrary, no. Carried. [1162]

"The following motion was made by Mr. Lillie:

"I make a motion that Mrs. Steinhaus be author-

ized to vote Bay Point Oyster Farms, Inc., stock

owned by Willapa Oyster Farms, Inc., at the next

regular annual meeting of the shareholders of Wil-

lapa Oyster Farms, Inc., in July, 1946. Seconded

by I. L. Steinhaus.

"Mr. Gross put the vote as follows:

"You have heard the motion made by Mr. Lillie

that Mrs. Steinhaus be authorized to vote the Bay
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Point Oyster Farms stock owned by Willapa Oyster

Farms, Inc., at the annual meeting of the share-

holders of the Willapa Oyster Farms, Inc., in July,

1946; All in favor signify by the usual sign; Con-

trary, no. Lillie and Steinhaus—yes. Gross—no.

Carried by a majority vote." [1163]

Extracts, page 76, Plaintiff's Exhibit 21, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster

Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, May 27, 1946

:

'^Marketing: Mr. Lillie stated the cannery will

probably be in operation another couple of weeks.

Owing to transportation deliveries are very slow.

Most shipments go to California. Prices are high.

''Frozen oysters: About one-half our stock has

been sold.

''Dividends: Financial report shows sufficient

funds for a five or six per cent dividend in each of

the companies. Discussion.

"Mr. Lillie made the following motion for Bay

Point Oyster Farms, Inc. I move that a dividend

of 6% be declared by Bay Point Oyster Farms as

of May 31, 1946, and checks for the amounts be

mailed to the shareholders of Bay Point Oyster

Farms. Mr. Staatz: I second the motion as made

by Mr. Lillie.

"The President: You have heard the motion

moved and seconded that Bay Point Oyster Farms,

Inc., declare a 6% dividend, as of May 31, 1946, and

that checks for the amounts be mailed to the [1164]

shareholders of the company. All in favor signify
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by the usual sign, contrary, no. Unanimously car-

ried.

'

' Steinhaus made a motion for the Willapa Oyster

Farms, Inc., as follows:

'^I move that a dividend of 6% be declared by

Willapa Oyster Farms, Inc., as of May 31, 1946,

and checks for the amounts be mailed to the share-

holders of Willapa Oyster Farms, Inc. Mr. Lillie,

I second the motion as made by Mrs. Steinhaus.

^^The President: You have heard the motion

made and seconded that Willapa Oyster Farms,

Inc., declare a 6% dividend, as of May 31, 1946,

and that checks for the amounts be mailed to the

shareholders of the company. All in favor signify

by the usual sign, contrary, no. Unanimously car-

ried.

^^ Stanley W. Staatz made the following motion

for Willapoint Oysters, Inc.:

^^I make a motion that Willapoint Oysters, Inc.,

declare a 6% dividend as of May 29, 1946, and the

amounts be paid to the shareholders of Willapoint

Oysters, Inc. Prof. Kincaid seconded the motion

as made by Mr. Staatz.

'^Mr. Gross: You have heard the motion made

and seconded that Willapoint Oysters, Inc., [1165]

declare and pay a dividend of 6% to its sharehold-

ers, as of May 29, 1946. All in favor signify by the

usual sign, contrary, no. Unanimously [1166]

carried.

4f * *

Page 27, Plaintiff's Exhibit 8, Minutes of Meet-
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ing of Shareholders of Willapoint Oysters, Incor-

porated, July 16, 1946:

^^ Meeting was called to order by A. Lillie, Vice

President.

^'Shares represented by individuals present in

person:

A. Lillie and Prof. Eldon GrifBn 404 sh.

Proxies 4096 sh.

a

Making a total representation of. .4500 sh.

Business before the meeting was the election of

a board of directors for the coming year.

'^Prof. Griffin nominated A. Lillie, Frank W.
Gross. Prof. Trevor Kincaid, I. L. Steinhaus and

Eldon Griffin to act on the board.

**A. Lille representing Bay Point Oyster Farms,

Willapa Oyster Farms, Inc., and himself personally,

seconded that motion.

^^ There being no dissening votes A. Lillie, Prof.

Trevor Kincaid, Frank W. Gross, I. L. Steinhaus

and Prof. Eldon Griffin were declared elected as

Directors of Willapoint Oysters, Inc., for the com-

ing year.

'^ There having been seven members of the Willa-

point Board at one time, and recently having been

but six, it was tentatively agreed that the Board

could remain a Board of Five members as above.

''However, should it be deemed advisable, and

if they would act, in that event Stanley W. Staatz

and Einar Stavig would be added to the Board mak-

ing it a Board of Seven.
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'^ There being no further business to come before

the meeting, it was declared adjourned.

^^Shareholders:

^^BAY POINT OYSTER
FARMS, INC.,

"By ,

''A. Lillie, President.

^^WILLAPA OYSTER FARMS,
INC.,

"By
^'A. Lillie, President.

''Shareholder.

'Vs/ ELDON GRIFFIN,
''Shareholder.

"/»/ -L.

ii

/s/ I. L. STEINHAUS,
Secretary.'' [1169]

Extract, page 27, Plaintiff's Exhibit 8, Minutes

of Meeting of Board of Directors of Willapoint

Oysters, Incorporated, July 26, 1946:
'

' Secretary - Treasurer : Motion was made by

Frank W. Gross that I. L. Steinhaus be elected

Secretary-Treasurer of Willapoint Oysters, Inc.,

for the ensuing year. Seconded by A. Lillie.

"The Chairman: You have heard the motion

made and seconded that Steinhaus be elected Sec-

retary-Treasurer for the ensuing year, all in favor
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signify by the usual sign, contrary no. Unani-

mously carried that Steinhaus be Secretary-Treas-

urer for the ensuing year." [1170]

* * *

Page C 36, Plaintiff's Exhibit 8, Agreement:

*^Agreement

^^This Agreement, made this 9th day of Decem-

ber, 1946, by and between Eldon Griffin, first party,

and Willapoint Oysters, Inc., a corporation, second

party—

'^Witnesseth:

^^In consideration of the benefits received and to

be received by each of the parties hereto, it is

hereby mutually agreed that at the option of the

first party and at his request, the second party will

plant, cultivate, harvest and market for him the

oysters produced on the 146.90 acres of oyster land

situated in Pacific County, Washington, designated

on the plat of Willapa Harbor as

East 1/2 of B 39 25.38 acres

B 241 and 242 10. acres

B 271 4.90 acres

B 60 26.92 acres

B 64 26.90 acres

B 217, 218, 219 and 220 20.90 acres

B 244 12.40 acres

D 96 13.50 acres

B 292 6.00 acres

146.90 acres
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a
It is further agreed that second party will keep

an account of all expenses incurred therewith,

which the first party will pay to second party upon

demand.
^^ First party agrees to sell and second party

agrees to buy the oysters produced from the said

land at the market price, the price to be not less

than that of other stockholders of second party.

'^Second party shall have the first option to lease

the said real property in the event the first party

desires to lease it.

^*This contract shall be in full force and effect

as long as first party continues to be a stockholder

of second party.

^^In Witness Whereof, the parties hereto have

hereunto set their hands and seals the day and year

first above written.

*Vs/ ELDON GRIFFIN,
First Party.a

"WILLAPOINT OYSTERS,
INC.,

"By /s/ R. H. BAILEY,
"President.

"By /s/ I. L. STEINHAUS,
"Secretary,

"Second Party." [1174]

Extract, page 13, Plaintiff's Exhibit 8, Minutes

of Joint Meeting of Board of Directors of Willa-

point Oysters, Incorporated, Bay Point Oyster
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Farms, Incorporated, and Willapa Oyster Farms,

Incorporated, May 4, 1945.

^^Prof. Trevor Kincaid made the following mo-

tion: I make a motion that a 20% dividend be

declared by Willapoint Oysters, Inc., as of May 31,

1945, and that such dividend be so paid to the stock-

holders of Willapoint Oysters, Inc. Prof. Eldon

Griffin seconded the motion.

^^Mr. Gross put the question to the meeting:

^^You have heard the motion made and seconded

that Willapoint Oysters, Inc., declare a 20% divi-

dend as of May 31, 1945, and that such dividend be

so paid to the stockholders of Willapoint Oysters,

Inc. All in favor signify by the usual sign; con-

trary, no.

^^It was unanimously passed that Willapoint

Oysters, Inc., declare and pay a 20% dividend as

of May 31, 1945.

^^ There being no further business. Prof. Kincaid

made a motion that the meeting adjourn. Sec-

onded by A. Lillie. Adjourned." [1175]

Page 66, Plaintiff's Exhibit 8, Minutes of Meet-

ing of Board of Directors of Willapoint Oysters,

Incorporated, August 4, 1950

:

''Minutes of a Meeting of the Board of Directors

of 'Willapoint Oysters'

"Pursuant to Waiver of Notice, the Directors of

'Willapoint Oysters' met in meeting on the 4th day

of August, 1950, at the hour of 3:00 p.m. of said

day, at 550 Central Building, Seattle, Washington.

"There were present R. H. Bailey, Verne Hayes
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and Ward C. Kumm, being all of the directors of

the company.

^^The meeting was called to order by the Presi-

dent, R. H. Bailey, and Ward C. Kumm acted as

recording officer. The Secretary was directed to file

the Waiver of Notice in the minute book of the

company.

^^The minutes of the previous directors' meeting

were read and approved.

^'Upon motion duly made and carried, Mr. Bailey

dissenting, the bylaws of the company were re-

pealed and the following bylaws were adopted:"

Page 81, Plaintiff's Exhibit 21, Minutes of Spe-

cial Meeting of Bay Point Oyster Farms, Incor-

porated, December 9, 1946:

^^The meeting was called to order by A. Lillie,.

President. Reading of the last minutes were dis-

pensed with.

^^It was moved and seconded that the resigna-

tion of Stanley W. Staatz be accepted. Approved.

^^It was moved and seconded that Verne Hayes

be elected to fill the vacancy created. Approved.
^^Moved and seconded that the resignation of

Prof. Eldon Griffin as a Director and also the Vice

President of the Company be accepted. Approved.

^^It was moved and seconded that R. H. Bailey

be declared Director in the vacancy created by the

resignation of Prof. Griffin as a director. Ap-

proved.

^*Moved and seconded that the resignation of A.

Lillie as a Director and also the President of the

company be accepted. Approved.
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^^Verne Hayes acted as the chairman until the

new President was elected.

^^It was moved and seconded that R. H. Bailey

be elected the President of the company, [1177] ac-

cepted and approved.

^^It was moved and seconded that W. Arnold

Waring be elected as Director to succeed Mr. A.

Lillie. Approved.

^^It was moved and seconded that Verne Hayes

be elected to fill the vacancy of Vice President.

Approved.

^^It was moved and seconded to pass a resolution

for the signing of the Company checks. They to be

signed by any two of the following officers: Presi-

dent, R. H. Bailey; Vice President, Verne Hayes;

Sec.-Treas., I. L. Steinhaus. The resolution was

passed and cards signed for delivery to the bank.

^*Moved and seconded that the resignation of

Prof. Trevor Kincaid be accepted. Approved.
^^Moved and seconded that Alfred H. Lundin be

elected Director to fill the vacancy caused by the

resignation of Prof. Kincaid. Approved.

^'It was moved and seconded that in appreciation

of the past services of O. Wollenweber, Jr., and

I. L. Steinhaus, that they each be awarded a bonus

of $2,500.00. That the said bonus be paid in two

payments, one payment of $1,250.00 on December

31, 1946, and one payment of $1,250.00 to be paid

on December 31, 1947. [1178]

''It was resolved that we give Prof. Kincaid a

vote of thanks and appreciation for his loyalty and

many services to the Company.
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^^Moved and seconded that the meeting adjourn.

Also approved." [1179]
* * *

Page 42 B, Plaintiff's Exhibit 8, Subordination

Agreement

:

'

' Subordination Agreement

*^ Seattle, Washington,

''December 31, 1946.

''Peoples National Bank of Washington:

"The undersigned are financially interested as

creditors in the financial success of Willapoint

Oysters, Inc., (hereinafter termed the borrower),

and agree that financial accommodation from you to

said borrower is necessary to that end, and we ac-

cordingly request that you grant to or renew for

said borrower such financial accommodations as you

may deem proper, and for the purpose of inducing

you to grant or renew such financial accommoda-

tion, we hereby severally agree as follows

:

"All claims of each of the undersigned against

said borrower now or hereafter existing, whether

matured or not, are and shall be at all times sub-

ordinate and subject to any and all claims on your

part against said borrower now or hereafter exist-

ing, whether matured or not, so long as any such

claim on your part against said borrower shall

exist, and each of the undersigned agrees not to

sue upon, or to collect, or to receive any payment

upon, any claim or claims on his or its part against

said borrower [1183] now or hereafter existing, nor to

sell, assign, transfer, pledge, hypothecate, or en-
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cumber the same (except subject expressly to this

agreement), nor to enforce or apply any security

now or hereafter existing, nor to join in any peti-

tion in bankruptcy or any assignment for the bene-

fit of creditors, or any creditors' agreement, nor to

take any lien or security on any of said borrower's

property, real or personal, so long as any claim on

your part against said borrower shall exist.

^^AU claims on your part against said borrower

now or hereafter existing shall be first paid by said

borrower before any payment shall be made by said

borrower to any of the undersigned. Said priority

of payment shall apply during the ordinary course

of said borrower's business and in case of any as-

signment by said borrower for the benefit of said

borrower's creditors, and in case of any bank-

ruptcy proceedings instituted by or against said

borrower, and in case of the appointment of any

receiver for said borrower or said borrower's busi-

ness or assets, and in case of any dissolution or

other winding up of the affairs of said borrower,

trustee in bankruptcy, receiver, and other person

or persons in charge, are hereby directed to pay to

you the full [1184] amount of your claims against said

borrower before making any payment to any of the

undersigned, and so far as may be necessary for

that purpose, each of the undersigned hereby trans-

fers and assigns to you all of his or its rights to

any payments or distributions which might other-

wise be coming to him or it.

''Each of the undersigned further agrees that in
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case he or it should take or receive any lien by way
of attachment, execution, mortgage, pledge, or other-

wise, on any of the property, real or personal, of

said borrower, or should take or join in any other

measure or advantage contrary to this agreement,

while any claim exists on your part against said

borrower, you shall be entitled to have the same

vacated, dissolved and set aside by such proceed-

ings at law, or otherwise, as you may deem proper,

and this agreement shall be and constitute full and

sufficient ground therefor and shall entitle you to

be and become a party to any proceedings at law,

or otherwise, initiated by you or by any other

party, in or by which you may deem it proper to

protect your interests hereunder; and the party so

violating this agreement shall be liable to you for

all loss and damage sustained by you by reason of

such [1185] breach, including attorney's fees to your

attorney in any such legal action.

'^If any clause, sentence, paragraph or part of

the foregoing shall for any reason be invalid or

against public policy, the remainder of this agree-

ment shall not be in any way affected, impaired or

invalidated, and such invalidity of a part hereof

shall be confined in its operation to the clause,

sentence or paragraph of the part hereof directly

involved. The parties hereto declare that this agree-

ment and each sentence, clause, phrase or part

thereof would have been agreed to irrespective of

the fact that any one or more of the sentences,
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clauses, phrases or parts hereof be invalid, or void

as against public policy.

^^BAY POINT OYSTER
FARMS, INC.,

"Bj /s/ R. H. BAILEY,
^^ President,

"Bj /s/ I. L. STEINHAUS,
'^Secretary."

^^Acceptance of Subordination
^^Agreement by Debtor

^^The undersigned, being the debtor named in the

aforegoing subordination agreement, hereby accepts

and consents thereto and agrees to be boimd [1186]

by all the provisions thereof and to recognize all

priorities and other rights granted thereby to Peo-

ples National Bank of Washington, and to pay said

bank in accordance therewith.

^^ Dated: December 31, 1946.

^^WILLAPOINT OYSTERS,
INC.,

^^By /s/ R. H. BAILEY,
^^ President,

*^By /s/ I. L. STEINHAUS,
^^ Secretary." [1187]

Page 42 A, Plaintiff's Exhibit 8, Subordination

Agreement

:
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*^ Subordination Agreement

^^ Seattle, Washington,

^^December31, 1946.

^^ Peoples National Bank of Washington:

*'The undersigned are financially interested as

creditors in the financial success of Willapoint

Oysters, Inc., (hereinafter termed the borrower),

and agree that financial accommodation from you

to said borrower is necessary to that end, and we
accordingly request that you grant to or renew for

said borrower such financial accommodations as

you may deem proper, and for the purpose of in-

ducing you to grant or renew such financial accom-

modation, we hereby severally agree as follows:

'^AU claims of each of the undersigned against

said borrower now or hereafter existing, whether

matured or not, are and shall be at all times sub-

ordinate and subject to any and all claims on your

part against said borrower now or hereafter exist-

ing, whether matured or not, so long as any such

claim on your part against said borrower shall exist,

and each of the undersigned agrees not to sue upon,

or to collect, or to receive any payment upon, any

claim or claims on his or its part against said bor-

rower [1188] now or hereafter existing, nor to sell,

assign, transfer, pledge, hypothecate, or encimiber

the same (except subject expressly to this agree-

ment), nor to enforce or apply any security now or

hereafter existing, nor to join in any petition in

bankruptcy or any assignment for the benefit of

creditors, or any creditors' agreement, nor to take

any lien or security on any of said borrower's prop-
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ertj, real or personal, so long as any claim on your

part against said borrower shall exist.

'^All claims on your part against said borrower

now or hereafter existing shall be first paid by

said borrower before any payment shall be made

by said borrower to any of the undersigned. Said

priority of payment shall apply during the ordinary

course of said borrower's business and in case of

any assignment by said borrow^er for the benefit of

said borrower's creditors, and in case of any bank-

ruptcy proceedings instituted by or against said

borrower, and in case of the appointment of any

receiver for said borrower or said borrower's busi-

ness or assets, and in case of any dissolution

or other winding up of the affairs of said borrower,

trustee in bankruptcy, receiver, and other person or

persons in charge, are hereby directed to pay to you

the full [1189] amount of your claims against said

borrower before making any payment to any of the

undersigned, and so far as may be necessary for

that purpose, each of the undersigned hereby trans-

fers and assigns to you all of his or its rights to

any payments or distributions which might other-

wise be coming to him or it.

'^Each of the undersigned further agrees that in

case he or it should take or receive any lien by way

of attachment, execution, mortgage, pledge, or other-

wise, on any of the property, real or personal, of

said borrower, or should take or join in any other

measure or advantage contrary to this agreement,

while any claim exists on your part against said

borrower, you shall be entitled to have the same
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vacated, dissolved and set aside by such proceed-

ings at law, or otherwise, as you may deem proper,

and this agreement shall be and constitute full and

sufficient ground therefor and shall entitle you to

be and become a party to any proceedings at law,

or otherwise, initiated by you or by any other

party, in or by which you may deem it proper to

protect your interests hereunder; and the party so

violating this agreement shall be liable to you for

all loss and damage sustained by you by reason of

such [1190] breach, including attorney's fees to your

attorney in any such legal action.

^^If any clause, sentence, paragraph or part of

the foregoing shall for any reason be invalid or

against public policy, the remainder of this agree-

ment shall not be in any way affected, impaired or

invalidated, and such invalidity of a part hereof

shall be confined in its operation to the clause^ sen-

tence or paragraph of the part hereof directly

involved. The parties hereto declare that this agree-

ment and each sentence, clause, phrase or part

thereof would have been agreed to irrespective of

the fact that any one or more of the sentences,

clauses, phrases or parts hereof be invalid, or void

as against public policy.

^^WILLAPA OYSTER FARMS,
INC.,

"^Y /s/ R. H. BAILEY,
*^ President.

"Bj /s/ I. L. STEINHAUS,
'^Secretary."
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^^Acceptance of Subordination

Agreement by Debtor

^^The undersigned, being the debtor nanjed in the

foregoing subordination agreement, hereby accepts

and consents thereto and agrees to be bound by all

of the provisions thereof and to recognize all [1191]

priorities and other rights granted thereby to Peo-

ples National Bank of Washington, and to pay said

bank in accordance therewith.

^^ Dated: December 31, 1946.

^'WILLAPOINT OYSTERS,
INC.

^^By /s/ R. H. BAILEY,
^^ President,

^^By /s/ I. L. STEINHAUS,
^^ Secretary.'' [1192]

* -x- *

Extract, page 59, Plaintiff's Exhibit 8, Minutes

of Meeting of Board of Directors of Willapoint

Oysters, Incorporated, November 23, 1949

:

'^Verne Hayes made a motion: That the agree-

ment with Hicks, Davis & Tongue, as set forth in

their letter of October 13, 1949, be approved and

ratified and that the officers of Willapoint Oysters,

Inc., be authorized and directed to sign the same.

'^And be it further resolved that this action is

now taken for and on behalf of the two Farm com-

panies by the Willapoint Oysters, Inc.

''Prof. Eldon Griffin seconded the above motion.

''Voted on and unanimously carried by this meet-



vs. Willapomt Oysters, Inc., etc, 779

ing of the Board of Directors of Willapoint Oys-

ters, Inc.

''Motion was made, seconded and carried that

Willapoint Oysters, Inc., declare a 6% dividend as

of November 23, 1949.

''There being no further business to come before

the Board, the meeting was declared adjourned."

Extracts, page 100, Plaintiff ^s Exhibit 21, Min-

utes of Meeting of Board of Directors of Bay
Point Oyster Farms, Incorporated, October 16,

1950.

"As Bay Point Oyster Farms used the 'Willa-

point' label before its subsidiary Willapoint Oys-

ters, Inc., was incorporated and spent between fifty

and one hundred thousand dollars in promoting the

'Willapoint' label and advertising over the past

nineteen years, it becomes most important that our

rights to the label be maintained.

"Mr. Lundin and Mr. Bailey have met with Mr.

Robert W. Beach, patent and trade-mark attorney,

and instruments carrying out Mr. Beach's recom-

mendations were read and ordered filed as part of

these minutes, on motion duly made, seconded and

carried.

"After full discussion, on motion duly made, sec-

onded and carried, R. H. Bailey was authorized to

retain Mr. Beach and to file application for the

registration of the trade-mark 'Willapoint' by this

Company with the United States Patent Office and

also to file with said office, motions to put our ap-

plication in intervention with the registration of

the trade-mark 'Willapoint' by Willapoint Oysters,
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Inc., and also motion for the cancellation of [1195]

the registration by Willapoint Oysters, Inc., and

officers of this Company are also authorized to give

Mr. Robert W. Beach full power of attornej^ to

prosecute the matter before the United States Pat-

ent Office.

^^On motion duly made, seconded and carried, a

dividend of $6.00 per share was authorized to be

paid in November, 1950, out of the surplus of

$38,967.80 as apppears by the balance sheet of the

accountants as of May 31, 1950.

^^Mr. Bailey reported that Bay Point Oyster

Farms had sold and made shipment of its canned

oysters under the ^Willapoint' label with the Com-

pany as distributor, this shipment being made in

interstate commerce, and that arrangements have

been tentatively made to ship several carloads un-

der the 'Willapoint' label as soon as the oysters

are canned. On motion duly made, seconded and

carried, the label was approved and copy ordered

filed as part of these minutes and Mr. Bailey was

directed to proceed with the canning and distribu-

tion of oysters under the 'Willapoint' label, and to

complete leases which have been tentatively agreed

to between this Company and the Northern Oyster

Company for [1196] the use of their cannery, floating

equipment and approximately 100,000 bushels of

oysters on a basis of $1.60 per gallon for their

oysters plus one-half of the cannery profit as rental

for their equipment." [1197]
* * *

Extract, page 103, Plaintiff's Exhibit 21, Minutes
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of Meeting of Board of Directors of Bay Point

Oyster Farms, Incorporated, June 7, 1951:

^^On motion duly made, seconded, and carried,

the following resolution was adopted

:

**Whereas, Willapoint Oysters, Inc., has filed an

application in the United States Patent Office to

trade-mark the name ^Willapa' and, whereas. Ward
C. Kumm and Verne Hayes have obtained a ma-

jority control of the stock in said Willapoint Oys-

ters, Inc., and have refused to carry out the plan

under which Willapoint Oysters was incorporated

and which plan has been followed for years, namely,

that Willapoint Oysters, Inc., would be the market-

ing agent for this corporation and Willapa Oyster

Farms, and they are attempting to interfere with

and injure the business of this corporation, and it

is not to the best interests of this corporation that

under these circumstances Willapoint Oysters, Inc.,

be permitted to obtain the name ^Willapa' for the

sale of the oysters.

^^Now, Therefore, be it resolved that Robert W.
Beach, a patent attorney, be authorized and di-

rected to take any steps necessary to prevent Willa-

point Oysters, Inc., from obtaining the trade-mark

to the name ^Willapa' and that the officers of [1199]

this corporation be authorized and directed to exe-

cute any and all necessary papers and documents

in connection therewith.

^^On motion duly made, seconded, and carried,

the following resolution was adopted

:

^* Whereas, this corporation has had and has the

first and prior use of the name ^Willapoint' in con-
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nection with the sale of oysters, and that Willapoint

Oysters, Inc., was formed for the purpose of pro-

viding services for the marketing of oysters for its

shareholders, being this corporation, Willapa Oys-

ter Farms, and one other person, and Verne Hayes

and Ward C. Kumm have acquired the majority

of the stock in said Willapoint Oysters, Inc., and

have caused letters to be written attempting to pre-

vent the use of the name ^Willapoint' in connection

with the sale of this corporation's oysters, and

whereas, this corporation has contributed approxi-

mately half of the cost of establishing the market

for ^Willapoint' oysters, and has valuable property

rights in and to said name,

'^Now, Therefore, be it resolved that Robert W.
Beach be employed as attorney for this corporation

to institute suit against Willapoint Oysters, Inc.,

and the members of the firm of Kumm, [1200] Hatch

& Cook and their wives for the reason that the said

firm has sent letters to agents of this corporation

threatening to hold such agents in damages if they

participate in the sale of the 'Willapoint' oysters

belonging to this corporation, and falsely stating

that this corporation has no authority to use the

trade-mark 'Willapoint,' and that the suit be for

a declaratory judgment adjudging this corporation

to have the right to use the said trade-mark, and

for an injunction and damages.

''There being no further business to come before

the meeting, it was thereupon adjourned." [1201]
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Reporter's Certificate

District Court of the United States,

Western District of Washington,

Northern Division.

I, Earl V. Halvorson, do hereby certify

:

That I am a regularly appointed, qualified and

acting official court reporter of the United States

District Court for the Western District of Wash-
ington

;

That as such reporter I reported in shorthand

and transcribed the foregoing proceedings before

The Honorable William J. Lindberg, United States

District Judge, on the dates indicated in the tran-

script
;

That the above and foregoing contains a full, true

and correct transcript of the proceedings had in

the within-entitled and numbered cause.

Dated this 18th day of December, 1951.

/s/ EARL V. HALVORSON.

[Endorsed] : Filed October 6, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK
TO RECORD ON APPEAL

United States of America,

Western District of Washington—ss.

I, Millard P. Thomas, Clerk of the United States

District Court for the Western District of Wash-
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ington, do hereby certify that pursuant to the pro-

visions of Subdivision 1 of Rule 11 as Amended of

the United States Court of Appeals for the Mnth
Circuit, and Rule 75 (o) of the Federal Rules of

Civil Procedure, I am transmitting herewith all of

the original documents and papers in the file deal-

ing with the above-entitled action including certain

trial exhibits, as the record on appeal herein from

the Decree filed July 11, 1952, to the United States

Court of Appeals for the Ninth Circuit at San

Francisco, California, said papers being identified

as follows:

1. Complaint, for Declaratory Judgment, filed

June 8, 1951.

2. Praecipe for Summons, filed June 8, 1951.

3. Marshal's Return on Summons, filed June 11,

1951.

4. Motion to Dismiss in behalf of defts. Kumm,
Hatch and Cook and their wives, and the co-part-

nership of Kumm, Hatch & Cook, filed June 28,

1951.

5. Amendment to Complaint for Declaratory

judgment, filed June 10, 1951.

6. Answer of Defendant Willapoint Oysters,

Inc., filed 7-12-51, with exhibits numbered 1 to 11,

inch, attached.

7. Reply to Defendants' Affirmative Defense,

filed July 25, 1951.

8. Plaintiff's Answer to Defendants' Cross-Com-

plaint, filed 7-25-51.

9. Interrogatories under Rule 33 of FRCP, filed

August 1, 1951.
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10. Motion to Produce and Permit Inspection

and Copying of Records under Rule 34, filed August

1, 1951.

11. Objections of Willapoint Oysters, Inc., to

Interrogatories, filed 8-16-51.

12. Memorandum of Authorities in support of

Defendant's objections to Interrogatories, filed Au-

gust 16, 1951.

13. Memorandum Brief in Support of Motion to

Dismiss by Individual and Partnership Defendants,

filed August 16, 1951.

14. Notice to Call up Motion of Individual and

Partnership Defendants to Dismiss, filed August 16,

1951.

15. Statement in Opposition to Motion to Dis-

miss Individual and Partnership Defendants, filed

August 20, 1951.

16. Memorandum of Authorities in Opposition

to Motion to Dismiss by Individual and Partner-

ship Defendants, filed August 20, 1951.

17. Plaintiff's Statement in Opposition to De-

fendants' Objection to Interrogatories, filed August

20, 1951.

18. Order on Defendants' Motion to Dismiss as

to Individual and Partnership Defendants, filed

August 27, 1951.

19. Order on Objections to Interrogatories, filed

August 27, 1951.

20. Second Amendment to Complaint, filed Au-

gust 27, 1951, with order allowing endorsed thereon.

21. Order on Motion under Rule 34, filed August

27, 1951.
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22. Sealed List of Plaintiff's Customers and

Prospective Customers, filed August 30, 1951. (To

be opened only on Court Order—See order of

August 27, 1951, document No. 21).

23. Answer of Defendants Ward C. Kumm and

Vivian M. Kumm, his wife, a marital community,

filed August 31, 1951.

24. Answer to Orville C. Hatch, Jr., et ux, and

George S. Cook, et ux, and Kumm, Hatch & Cook,

a partnership, filed August 31, 1951.

25. Answers of Defendant Willapoint Oysters,

Inc., to Interrogatories Served by Plaintiff on

August 1, 1951, filed August 31, 1951, with Exhibit

A attached.

26. Motion Plaintiff for Temporary Injunction,

filed 9-5-51.

27. Motion to Set Trial date, filed September 5,

1951.

28. Plaintiff's Statement in Support of Motion

for Temporary Injunction, filed September 5, 1951.

29. Interrogatories Under Rule 33, FRCP, filed

September 6, 1951.

30. Plaintiff's Supplemental Statement in Sup-

port of Motion for Temporary Injunction, filed

September 8, 1951.

31. Plaintiff's Second Interrogatories Under

Rule 33 FRCP, filed September 11, 1951.

32. Objections to Defendants' Interrogatories,

filed 9-18-51.

33. Memorandum of Authorities on Objections

to Defendants' Interrogatories, filed September 18,

1951.
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34. Objections to Plaintiff's Second Interroga-

tories, filed 9-21-51.

35. Defendant's Statement in Support of Objec-

tions to Plaintiff's Second Interrogatories, filed

September 21, 1951.

36. Praecipe for 10 blank subpoenas, filed 9-22-

51 by Atty. Hatch, Jr.

37. Plaintiff's Statement Opposing Objections of

Defendants to Plaintiff's Second Interrogatories,

filed September 24, 1951.

38. Answers of Defendant Willapoint Oysters,

Inc., to Interrogatories served on it by Plaintiff

on September 11, 1951, filed 9-28-51, with Exhibits

A and B attached.

39. Answers of Defendant Willapoint Oysters,

Inc., to Interrogatories Numbers 14, 26 and 27,

served September 11, 1951, filed 10-8-51.

40. Answer of Bay Point Oyster Farms to In-

terrogatories of Willapoint Oysters Under Rule

33, FRCP, served September 6, 1951, filed 10-15-51.

41. Supplemental Answer of Bay Point Oyster

Farms to Interrogatories of Willapoint Oysters

under Rule 33 FRCP, served 9-6-51, filed October

15, 1951.

(Vol. II.)

42. Trial Brief of Plaintiff Bay Point Oyster

Farms, filed 10-16-51.

43. Withdrawal of Attorneys Kumm, Hatch &
Cook for defendant Willapoint Oysters, filed Oc-

tober 16, 1951.

44. Brief of Plaintiff on testimony of Inez

Steinhaus, filed 10-23-51.

45. Brief of Individual and Partnership De-
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fendants on Motion to Dismiss, filed October 26,

1951.

46. Principal Brief of Plaintiff, filed January

7, 1952.

47. Argument of Defendant and Cross-Complain-

ant, filed January 21, 1952.

48. Rebuttal Brief of Plaintiff, filed January

31, 1952.

49. Request for Additional Specific Relief of

Plaintiff, filed 2-14-52.

50. Suplemental Authorities Cited in Oral Argu-

ment, filed 3-12-52.

51. Copy of Reporter's Transcript of Trial Pro-

ceedings (4 volumes), filed 3-13-52. (See item 70 in

lieu hereof.)

(Vol. III.)

52. Court Reporter's Transcript of Portion of

Proceedings of October 16, 1951, filed March 13,

1952.

53. Plaintiff's Supplemental Brief and Rebuttal,

filed 3-14-52.

54. Defendant's Additional Argument, filed

March 28, 1952.

55. Memorandum Opinion after trial on merits,

filed June 4, 1952.

55-a. Proposed Findings of Fact and Con-

clusions of Law of Defendant, lodged June 11, 1952.

55-b. Proposed Decree of Defendant, lodged

June 11, 1952.

56. Notice of Presentation Proposed Findings

and Decree, filed 6-12-52.

57. Plaintiff's Objections to Proposed Findings
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of Fact and Conclusions of Law by Defendant, filed

June 20, 1952.

57-a. Plaintiff's Proposed Findings of Fact,

lodged 6-20-52.

57-b. Plaintiff's Proposed Judgment, lodged

June 20, 1952.

57-c. Memorandum Brief of Plaintiff, filed

June 23, 1952.

58. Findings of Fact and Conclusions of Law
as prepared and signed by Court, filed July 11,

1952.

59. Decree of Court for Defendant, filed July

11, 1952.

60. Motion defendant Willapoint Oysters, Inc.,

to Revise Findings, filed July 21, 1952.

61. Motion Plaintiff to Revise Findings, filed

July 21, 1952.

62. Notice of Presentation of Motion to Revise

Findings, filed 7-25-52.

63. Argument in Support of Motion to Revise

Findings Interposed by Willapoint Oysters, Incor-

porated, filed August 5, 1952.

64. Order on Motions to Revise Findings of

Fact, filed August 8, 1952.

65. Notice of Appeal by Plaintiff, filed Septem-

ber 2, 1952.

66. Cost Bond on Appeal, filed Sept. 2, 1952.

67. Stipulation that reporter may correct errors

in transcript of testimony, filed September 19, 1952.

68. Stipulation and Order for transmission of

certain original exhibits as part of record on appeal,

filed October 3, 1952.

69. Stipulation and Order allowing permanent
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withdrawal of certain exhibits by respective counsel,

filed October 3, 1952.

Plaintiff Exhibits numbered 1, 4 to 22 inch; 27,

28, 29, 30, 33 to 45 inclusive ; 55 to 56 inclusive ; 58

to 64 inch

Defendant Exhibits numbered A-1 to A-4 inch;

A-7 to A-19 inch ; A-21 and A-22.

70a, b, c, d. Original of Court Reporter's Tran-

script of Trial Proceedings, filed October 6, 1952.

(4 volumes.)

71. Court Reporter's Transcript of Proceedings

on Hearing on Presentation of Proposed Findings

of Fact and Conclusions of Law and Decree, filed

October 6, 1952.

72. Court Reporter's Transcript of Proceedings

on Hearing on Motions to Revise Findings, filed

October 6, 1952.

I further certify that the following is a true and

correct statement of all expenses, costs, fees and

charges incurred in my office for preparation of

record on appeal by appellant, to wit

:

Notice of Appeal, $5.00

;

and that said fee has been paid to me by counsel for

the appellant.

In Witness Whereof I have hereunto set my hand

and affixed the official seal of said district court at

Seattle, this 4th day of October, 1952.

[Seal] MILLARD P. THOMAS,
Clerk.

By /s/ TRUMAN EGGER,
Chief Deputy.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO SUPPLEMENTAL RECORD
ON APPEAL

United States of America,

Western District of Washington—ss.

I, Millard P. Thomas, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify that pursuant to the pro-

visions of Subdivision 1 of Rule No. 11 as amended

of the United States Court of Appeals for the Ninth

Circuit, and Rule 75 (o) of the Federal Rules of

Civil Procedure, I am transmitting herewith sup-

plemental to the record on appeal herein the follow-

ing additional papers or documents

:

73. Stipulation and Order directing transmission

of photostatic copy of Plaintiff's Exhibit 1 as part

of the record on appeal, filed Oct. 9, 1952.

Photostatic copy of Plaintiff's Exhibit 1.

In Witness Whereof I have hereunto set my hand

and afiixed the official seal of said District Court at

Seattle, this 9th day of October, 1952.

[Seal] MILLARD P. THOMAS,
Clerk.

By /s/ TRUMAN EGGER,
Chief Deputy.
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[Endorsed] : No. 13567. United States Court of

Appeals for the Ninth Circuit. Bay Point Oyster

Farms, a Corporation, Appellant, vs. Willapoint

Oysters, Incorporated, a Corporation; Ward C.

Kumm and Vivian M. Kumm, His Wife ; Orville C.

Hatch, Jr., and Virginia B. Hatch, His Wife;

George S. Cook and Shirley Mae Cook, His Wife;

and Kumm, Hatch & Cook, a Partnership, Ap-

pellees. Transcript of Record. Appeal from the

United States District Court for the Western Dis-

trict of Washington, Northern Division.

Filed October 6, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

Case No. 13567

BAY POINT OYSTER FARMS, a Corporation,

Appellant,

vs.

WILLAPOINT OYSTERS, a Corporation, et al.,

Appellees.

STATEMENT OF POINTS UPON WHICH
APPELLANT RELIES

1. The Finding IV of the District Court is mis-

leading as to the controlling interest of Mr. Mogan
in Bay Point Oyster Farms and his voting control

interest, because he had neither majority stock

ownership nor proxy voting control, and the record

does not support the finding that from a practical

standpoint Mr. Mogan was in control of Bay Point

Oyster Farms, Willapa Oyster Farms and Willa-

point Oysters from the beginning of operations

until about 1942, and does not support Finding XI
that he was the guiding stockholder.

2. Having found in Finding V that plaintiff

corporation was the first to use the trade-mark

^^ Willapoint," and was therefore its owner, the trial

court erred in finding in Finding XIII that the

title to the said trade-mark ever passed from the

plaintiff.

3. It appearing from Finding V and from the

evidence that Mogan ^^ originated the trade name
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of 'Willapoint' in 1930 as a name to be used in

connection with the sale of oysters," and it appear-

ing from Finding V that Plaintiff was the first to

use the trade-mark ''Willapoint/' the name be-

longed solely to the Plaintiff, because Mogan was

the President of Plaintiff at the time he originated

such name, and the trial court therefore erred in

Finding IX in finding that Mogan had any interest

in the trade-mark to transfer. Moreover the sworn

statement of Mr. Mogan does not constitute evi-

dence of transfer, nor, as found in Finding XI, does

the evidence establish any agreement by Mr. Mogan
or by Plaintiff to transfer the ownership of the

trade-mark, nor does Mogan 's participation in the

registration proceedings constitute evidence of such

an agreement, and Mr. Mogan was not given author-

ity to transfer the trade-mark from Plaintiff, either

under his general powers or by specific authoriza-

tion of the Plaintiff's Board of Directors.

4. The trial court erred in Finding IX, in find-

ing from three differing and inconsistent declara-

tions by Mogan and Mrs. Steinhaus concerning the

ownership of the trade-mark, that the last one alone

was to be given legal effect, whereas all of the

declarations, if entitled to any weight at all, which

Appellant disputes, are entitled to at least equal

weight; in fact, the first one, to the effect that the

trade-mark was owned by both farms companies,

is entitled to the most weight, because it was spon-

taneously made before objection from the Patent

Office, while the last two declarations were changed

to overcome Patent Office objections; and the effect,
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if any, of the first declaration that the trade-mark

was owned by both farm companies, if it constituted

evidence of ownership in both, could not be undone

and the undivided ownership of Plaintiff divested

by a new^ self-serving declaration made to meet

an objection of the Patent Office.

5. Applying, however, for purpose of argument,

the reasoning of the court in Finding IX that title

to a trade-mark is transferred by someone's decla-

ration that he believes that somebody owns the

trade-mark, the trial court, after finding in Find-

ing X that the minutes of the joint meeting of the

boards of directors of the three companies contains

the statement: ^^ Trade name has been patented and

we have the certificate,'' erred in failing to find

that this declaration in the presence of directors of

the three companies constituted evidence of a

transfer to, and recognized undivided ownership

of the trade-mark in, all three corporations.

6. In the light of its finding in Finding X, that

the joint minutes of the three corporations declared

that ^^We have the certificate," the trial court erred

in failing to add at the end of Finding XI, '^and

after the issuance of the trade-mark, to undivided

joint ownership in the three corporations."

7. With respect to Finding XIII of the District

Court, neither the evidence nor Findings I to XII,

inclusive, constitute sufficient basis to establish a

transfer either of the trade-mark '^Willapoint,"

or of any good will that may have attached thereto,

from Bay Point Oyster Farms to the Defendant,
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and this finding is misleading to the extent that

any inference may be drawn from it that Willapa

Oyster Farms and/or Mogan ever had any right or

interest in that trade-mark.

8. Specifically, the evidence fails to support the

statement in Finding XIII of the District Court

that the trade-mark ^'Willapoint" and/or any good

will that may have attached thereto was in any

manner transferred to and became the property of

the Defendant corporation at some time prior to the

actual registration of the trade-mark in the name

of the Defendant, or at any time.

9. The District Court erred in concluding in

Finding XIII that because of the relationship of

the parties involved, including the directors of the

three corporations and the stockholders of the three

corporations, that such corporations, their directors

and their stockholders, with the exception of Mr.

Mogan and/or Mrs. Steinhaus, had knowledge, or

may reasonably be presumed to have had knowl-

edge, of any proceedings affecting the ownership

of the trade-mark in Bay Point Oyster Farms, and

the Court further erred in concluding that there

was any transfer of ownership of which any of the

corporations, any of their directors or any of their

stockholders could have had knowledge. Since there

was no evidence establishing a transfer of owner-

ship of the trade-mark to the Defendant corpora-

tion, none of such parties could have raised any

objection to a transfer, nor investigated, opposed

or questioned such a transfer.
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10. Finding XIII of the District Court is in

error in implying that the directors or stockholders

of Plaintiff Bay Point Oyster Farms had any obli-

gation to investigate the question of transfer of

ownership of the trade-mark, or any obligation to

investigate, oppose or question the issuance of a

trade-mark registration to Defendant, effected by

acts of Mrs. Steinhaus, especially in view of their

lack of knowledge of the proceedings for registra-

tion, but further irrespective of knowledge or lack

of knowledge of such proceedings.

11. Although the defendant corporation was or-

ganized by filing of incorporation papers on October

27, 1930, and the articles of incorporation named
the initial three directors for a period of not less

than two nor more than six months (Rem. Rev.

Stat, of Wash., 1932 Ed. 3805) no election of offi-

cers was held, and no directors' meeting was called

as required by law; and while stock was issued on

August 1, 1932, the first stockholders' meeting, as

found by the Court in Finding XIV, was not held

until July 16, 1946 ; and the evidence fails to estab-

lish that the Defendant corporation was either a

de facto corporation or a de jure corporation, at

least prior to July 16, 1946, contrary to Finding

XIV of the District Court; the Defendant had no

properly elected officers prior to that date, con-

trary to Finding IX as to Mrs. Steinhaus being

Secretary-Treasurer of the Defendant, and was not

engaged in business, at least prior to such date,

in a manner rendering it capable of owning the

trade-mark herein involved. Moreover, the business
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carried on prior to May or June, 1950, was not

shown by the evidence to have been carried on by

Willapoint Oysters as a corporation, as distin-

guished from Bay Point Oyster Farms and Willapa

Oyster Farms as a joint venture merely operating

under the name of Willapoint Oysters, Incorpo-

rated, so that contrary to Finding XV, the evidence

does not establish that the Defendant as a corpora-

tion used the trade-mark or acquired any reputation

or good will associated with such trade-mark.

12. The evidence fails to establish any knowl-

edge on the part of Plaintiff of use of the trade-
j

mark by the Defendant for its own benefit as a
I

corporation prior to May or June, 1950, as recited

in Finding XV of the District Court, nor does the I

evidence establish any intent of Plaintiff trading
I

upon the reputation and good will of the Defendant,

since the trade-mark continued to be owned by

Plaintiff, and there is no evidence of the Plaintiff

passing off its goods as and for the goods sold by

the Defendant.

13. Since ownership of the trade-mark and label

has not been established in the Defendant by the

evidence, reference to the trade-mark and labels in

Fnding XVI of the District Court by the Plaintiff

as counterfeit copies and direct imitations of the

trade-mark and labels used and owned by the De-

fendant is erroneous, as is the finding that any

action of Plaintiff constituted unfair competition

and/or trade-mark infringement.

14. There is no evidence establishing that De-
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fendant has suffered substantial damage and injury

from any act of Plaintiff, nor is there any evidence

that Plaintiff has realized any profits, benefits or

advantages to which it is not entitled.

15. The District Court erred in failing to find

that Willapoint Oysters Corporation was a service

company in whose name the two farms companies,

Bay Point Oyster Farms and Willapa Oyster

Farms, conducted a joint oyster planting, harvest-

ing, opening and marketing operation for the two

farms companies, financed by the farms companies

;

but if the Defendant was engaged in business at all

it was as marketing agent for the two farms com-

panies, and consequently the Court erred in con-

cluding, in Conclusion of Law II, that registration

No. 304,644 is valid, and that such trade-mark is

the property of the Defendant, instead of being

used with the consent of, or under an implied

license from, the original and continuing owner,

Bay Point Oyster Farms.

16. The District Court erred in Conclusion I

that Plaintiff is not entitled to any relief and that

the Complaint should be dismissed, and in failing

to find that an actual controversy as to infringe-

ment of the registered trade-mark '^Willapoint,"

validity of such registration, and the ownership

of such trade-mark existed, and in failing to find

that the defendant had no right to use the trade-

mark, and that its registration thereof is invalid,

and further in failing to direct the Patent Office to

cancel such registration.
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17. The District Court erred in failing to find

that acts of Mr. Verne Hayes, Coast Oyster Com-
pany, and Willapa Oyster Farms, acting through

the Defendant, Willapoint Oysters Corporation, in

revising its bylaws and conducting its operations

were taken without proper regard for the rights of

Plaintiff which had become vested in the operation

under the name of the Defendant corporation; and

in failing to find that such conduct effected a repu-

diation of the joint venture relationship between

the farms companies resulting in cancellation of the

implied license and termination of Plaintiff's con-

sent to further use of the trade-mark ^^ Willapoint,''

and consequently erred in Conclusion III that

Plaintiff infringed Defendant's registration, and

has engaged in unfair competition.

18. The District Court erred in its Conclusions

of Law IV, V and VI, and further erred in failing

to enjoin the Defendant from further use of the

trade-mark and in failing to grant to Plaintiff,

instead of Defendant, similar relief including re-

covery of profits and damages from the Defendant

Willapoint Oysters, as may appear to be justified

from an accounting.

Dated this 16th day of October, 1952.

/s/ ROBERT W. BEACH,
Attorney for Bay Point

Oyster Farms, Appellant.

Receipt of copy acknowledged.

[Endorsed] : Filed October 17, 1952.
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[Title of Court of Appeals and Cause.]

STIPULATION FOR CONSIDERATION OF
EXHIBITS BY APPELLATE COURT

It is hereby stipulated by the parties to the above-

entitled action, the Honorable Court of Appeals

consenting, that the Court consider the original ex-

hibits on this appeal where appropriate, even

though they be not printed.

It is further stipulated that Plaintiff's Exhibits

7, 8, and 21 and Defendant's Exhibits A-4 and

A-19 be made available to respective counsel to be

used by them when writing their briefs, said Ex-

hibits to be sent to the attorney for Appellant at the

same time the printed record is forwarded, to be

delivered by attorney for Appellant to the attor-

neys for Appellee at the time of service of the

opening brief, to be returned to the attorney for

Appellant with Appellee's answering brief, and to

be returned to the Circuit Court of Appeals by the

attorney for Appellant with Appellant's reply brief.

/s/ ROBERT W. BEACH,
Attorney for Appellant.

/s/ ORVILLE C. HATCH, JR.,

Attorney for Appellee.

Ordered, permission granted that exhibits need

not be reproduced, and may be considered in origi-

nal form.

Further Ordered, exhibits may be transmitted to
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the clerk of the District Court for use of counsel

in connection with the preparation of briefs.

So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge.

/s/ WILLIAM HEALY,

/s/ WALTER L. POPE,
United States Circuit Judges.

[Endorsed] : Filed October 23, 1952.
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Appeal from the United States District Court for the
Western District of Washington,

Northern Division.

PLEADINGS AND FACTS

As declaratory judgment plaintiff, the appellant

brought an action under Title 28, United States Code,

Sees. 2201 and 2202, to have the registration No.



304,644 in the United States Patent Office of the trade-

mark ^^WILLAPOINT" in the name of Willapoint

Oysters, Incorporated, for canned oysters declared

invalid and void (Prayer, para. 1, Record page 6), and

to direct that such registration be canceled (para, (a).

Record page 42) in accordance with Section 37 of the

Lanham Trade-Mark Act of July 5, 1946, Title 15,

United States Code, Sec. 1119.

In addition, on the basis of the interference of ap-

pellee Willapoint Oysters, Incorporated, with appel-

lant's business of selling canned oysters in interstate

commerce under the trade-mark WILLAPOINT
(Complaint, para. 4, Record page 4, and Complaint,

para. 6 and 7, Record pages 4 and 5), appellant re-

quested a declaration that appellant's use of the trade-

mark WILLAPOINT did not violate any trade-mark

or other rights of appellee Willapoint Oysters, Incor-

porated (Prayer, para. 2, Record page 7), that the

appellee Willapoint Oysters, Incorporated, did not

have the exclusive right to use the trade-mark WILLA-
POINT (Pl^ayer, para. 3, Record page 7), and that

appellee Willapoint Oysters, Incorporated, had no

right to use the trade-mark WILLAPOINT or to au-

thorize others to use such trade-mark on or in connec-

nection with food products other than those obtained

from Bay Point Oyster Farms, the appellant (Prayer,

amended para. 3, Record pages 13 and 14).

Also, a preliminary injunction and a permanent

injimction against ai)pellee Willapoint Oysters, In-

corporated, and its privies was asked, prohibiting ap-



pellees and its privies from accusing appellant's cus-

tomers of infringement of the trade-mark WILLA-
POINT (Prayer, para. 4 and 5, Record pages 7 and 8)

and prohibiting use of the trade-mark WILLAPOINT
by appellees and its privies (Prayer, para. 9 and 10,

Record page 14, and para, (b). Record page 44). Fur-

ther, a judgment for damages and costs against appel-

lee was requested (Prayer, para. 6 and 7, Record page

8; Prayer, para. 11, Record page 14).

The general jurisdicton of the District Court for

granting such relief is based on the Lanham Trade-

Mark Act of 1946, Title 15 USC, Sees. 1051 to 1127,

and especially on Sec. 1126, sub-sections (b), (g), (h)

and (i), so lucidly discussed by this Honorable Court

in the case of Stauffer et al. v, Exley, 184 P. (2d) 962,

87 USPQ 40. Despite lack of diversity of citizenship

and lack of any allegation of jurisdictional amount,

jurisdiction of the Court was found in that case and

is present here on the basis of Title 28 USC, Sees.

1337 and 1338 (a), because of the interference by ap-

pellee with appellant's business in interstate com-

merce under the trade-mark WILLAPOINT here in

controversy.

This Honorable Court has jurisdiction to reverse

the judgment of the District Court on two grounds:

(1) The District Court improperly dismissed with

prejudice appellant's cause of action against

appellees (Decree, para. 1, Record page 78),

being a final adverse decision appealable un-

der Title 28 USC, Section 1291.
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(2) The District Court granted a judgment

against appellant on the cross-complaint of

appellee (Record pages 17 to 27), which de-

cree was stated to be final pursuant to the

terms of Rule 54(b) of the Federal Rules of

Civil Procedure (Record page 80, para. 7),

rendering such decision appealable under Title

28 use, Sec. 1291.

STATEMENT OF THE CASE

This case involves a controversy as to the owner-

ship, right to register and right to use the trade-mark

WILLAPOINT for canned oysters and other food

products, as between appellant Bay Point Oyster

Farms and appellee Willapoint Oysters corporation.

In 1928 appellant Bay Point Oyster Farms was

formed and promoted by Mr. Gerard T. Mogan for

the purpose of growing and selling oysters in Western

Washington. About a year later this same promoter

formed and promoted a companion oyster farms com-

pany known as Willapa Oyster Farms, and Mr. Mogan

was president of both companies. While initially Mr.

Mogan owned half the stock of Bay Point Oyster

Farms, he ceased to be majority stockholder of this

comi)any at least as early as the spring of 1930.

While he was president of appellant Bay Point

Oyster Farms, Mr. Mogan conceived of the trade-mark

WILLAPOINT to be used in the sale of oysters, but

there is no record that Mr. Mogan ever used this trade-

mark in his personal capacity.
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The first use of the trade-mark WILLAPOINT in

the sale of canned oysters was made by appellant Bay

Point Oyster Farms, and such sale occurred in Octo-

ber 1930. By virtue of that trade-mark use the owner-

ship of the trade-mark WILLAPOINT was estab-

lished in Bay Point Oyster Farms.

Mr. Mogan believed it would be desirable for the

two farms companies which he promoted to cooperate

in harvesting and marketing oysters, and on October

22, 1930 signed articles of incorporation for a pro-

posed service company given the name of appellee,

Willapoint Oysters. The articles of incorporation

were filed October 27, 1930, and they named Mr. Mogan
and two others to serve as trustees for the first six

months. No stock was issued in the company during

that period, however, and, in fact, not until August

1, 1932, at which time nearly half of the stock was

issued to each of the two farms companies, a small

amount was issued to Mr. Mogan, and some stock re-

mained in the treasury.

Despite issue of stock in appellee Willapoint Oys-

ters corporation on August 1, 1932, the first stock-

holders meeting was not held until July 1946, and

proper directors w^ere not elected until July 1950.

The principal question in the case revolves around

the iJurported transfer of ownership in the trade-mark

WILLAPOINT from Bay Point Oyster Farms to

a])pe]lee Willapoint Oysters, as found by the Trial

Court. Such finding was based primarily on the pro-



ceedings attempting to register the trade-mark in the

United States Patent Office.

There are no corporate minutes or other records

establishing any transfer of such ownership. Despite

the first use of the trade-mark in October 1930 by

Bay Point Oyster Farms, which established its own-

ership of the trade-mark, Mr. Mogan in November

1930 caused an application for registration of the

trade-mark to be filed in the United States Patent

Office, stating his belief that the trade-mark was

owned jointly by Bay Point Oyster Farms and Willapa

Oyster Farms. In this application no mention was

made of appellee Willapoint Oysters, although the

certificate of incorporation of this service company

had been filed with the Secretary of State of Wash-

ington and the record of sales of oysters for Bay Point

Oyster Farms were being kept in the name of Willa-

point Oysters corporation as of November 1, 1930.

Since no stock had been issued in this company and

it therefore could not engage in business under the

Washington State Law at that time, this was simply

a bookkeeping convenience. All expenses of the oyster

sales operation were charged to Bay Point Oyster

Farms and all receipts were credited to Bay Point

Oyster Farms in these accounts.

The Patent Office refused registration of the trade-

mark on the joint application in the names of the two

farms companies, and in November 1931 Mr. Mogan
filed a substitute declaration stating his belief that

Willapa Oyster Farms was the owner of the trade-



mark, but that Bay Point Oyster Farms had the right

to use it, but that no one else had any such right. No

mention was made of appellee Willapoint Oyster cor-

poration in this substitute declaration.

In November 1931, at the time of such substitute

declaration, however, Willapa Oyster Farms had never

used the trade-mark by itself, and the two farms com-

panies were engaged in the sale of oysters as joint ven-

turers, using the name "'Willapoint Oysters, Inc.'' on

the labels. At this thne the term of six months for

which the first directors of Willapoint Oysters had

been designated had expired, and no stock had been

issued in this corporation. The company, therefore,

was still not authorized to do business under Wash-

ington law, but was merely the business name of the

joint venture under which the two farms companies

were operating.

The two farms companies financed the harvesting,

canning and sales operation of the joint venture in the

marketing of oysters, and this relationship of the two

farms companies under the business name of Willa-

point Oysters corporation continued until the summer
of 1950 when this joint venture relationship was re-

pudiated by the officers, directors and majority

stockholders, of Willapa Oyster Farms. Throughout

this period during which the operation was financed by

the two farms companies book entries of profits and
losses were made on the accounts of such two com-
panies with nominal dividends being paid to the stock-

holders of Willapoint Oysters corporation in some



years. The conduct of the business was directed by

joint meetings of the boards of directors of Bay Point

Oyster Farms and Willapa Oyster Farms up until

1946.

The Patent Office refused registration of the trade-

mark again on the basis of the 1931 revised declara-

tion of ownership by Mr. Mogan on the ground that

there could be no divided interest in a trade-mark ap-

plication, and that this application showed Willapa

Oyster Farms had not had the exclusive use of the

trade-mark. A year later, in November 1932, Mrs.

Steinhaus, Mr. Mogan 's secretary, signed a second

substitute declaration in Mr. Mogan 's absence and at

the request of the patent attorney, Mr. SproU, stating

that she believed appellee Willapoint Oysters cor-

poration was the owner of the trade-mark. She signed

this declaration as secretary-treasurer of Willapoint

Oyster corporation although it had no properly elected

officers. Again registration was refused, this time on

the basis that an attempt was being made to change the

name of the applicant entirely and the examiner sug-

gested that if Willapoint Oysters, Incorporated, was

then the sole owner of the trade-mark a new applica-

tion for registration could be filed.

A couple of months later, and almost immediately

after a joint meeting of the directors of Bay Point

Oyster Famis and Willapa Oyster Farms, a new appli-

cation for registration of the trade-mark WILLA-
POINT in the name of Willapoint Oysters corporatio]i

was filed. Nothing was said at this meeting of the
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joint boards of directors regarding such new trade-

mark application, and, in fact, the record shows that,

except for Mr. Mogan and Mrs. Steinhaus, none of the

stockholders or directors was aware of the efforts to

obtain registration of the trade-mark. Mr. Mogan
was prunarily interested in securing registration of the

trade-mark and showed no evidence of concern as to its

legal owner. As a result of this new application the

trade-mark registration in the name of appellee Willa-

point Oysters was granted on July 11, 1933.

The Trial Court held that each of these successive

declarations by Mr. Mogan and Mrs. Steinhaus con-

stituted an evidence or indication of transfer in owner-

ship of the trade-mark, but there was no attemi)t at

any tune for Mr. Mogan or the board of directors of

any corporation to effect such a transfer or assignment,

and all the declarations were simply self-serving dec-

larations of opinion inadmissible as proper legal evi-

dence. Nevertheless, on the basis of such declarations,

the Trial Court held that the title to the trade-mark, in

some mysterious fashion, passed from Bay Point Oys-

ter Farms to Willapoint Oysters at some time prior

to the actual registration of the trade-xnark in the name
of appellee Willapoint Oysters corporation. How it

passed, or when it passed, the trial Court was unable

to determine.

Although giving weighty importance to the self-

serving declarations of opinion in the applications for

registration of the trade-mark, which were unknown
to the board of directors and stockholders of Bay Point



10

Oyster Farms, the Court gave no weight whatever to

a declaration before the joint boards of directors of

Bay Point Oyster Farms and Willapa Oyster Farms

at a meeting held on December 9, 1933, at which Mr.

Mogan stated,

^^ Trade name has been patented and we have the

certificate."

If the prior declarations are of any significance what-

ever surely this additional and face-to-face statement

of Mr. Mogan should be evidence of passage of title

jointly to the two farms companies or to the two farms

companies and Willapoint Oysters corporation. The

Court, however, failed to make any such finding.

Since appellant Bay Point Oyster Farms was not

divested of title by the declarations in the applications

for registration of the trade-mark WILLAPOINT,
ownership of that trade-mark remained in Bay Point

Oyster Farms. Use of the trade-mark in the joint

venture business of the two farms companies subse-

quent to the summer of 1931 was on the basis of an

implied license. When the joint venture relationship

was repudiated by officers and directors of Willapa

Oyster Farms, such implied license terminated auto-

matically, and thereafter appellee Willapoint Oysters

had no right to use the trade-mark.

The registration of the trade-mark in the name of

Willapoint Oysters was granted because of the incor-

rect statement as to belief of ownership in the applica-

tion for registration, and such registration does not
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establish ownership, which circumstance was recog-

nized by the Trial Court. Because such registration

was obtained improperly, the Patent Office should be

directed to cancel it. Also, because of the termination

of the implied license, appellee Willapoint Oysters

corporation has no further right to use the trade-mark

and an injunction should be issued against such fur-

ther use.

Subsequent to termination of the joint venture re-

lationship appellant Bay Point Oyster Farms resumed

direct use of its trade-mark WILLAPOINT on oysters

sold in interstate commerce, filed an application for

registration of such trade-mark in the United States

Patent Office, and instituted proceedings to have the

trade-mark registration of appellee Willapoint Oysters

corporation canceled. Later Willapoint Oysters

threatened customers of Bay Point Oyster Famis,

greatly interfering with the interstate business of ap-

pellant, and thereupon appellant instituted this suit,

seeking a declaration of the ownership of the trade-

mark WILLAPOINT in appellant and an injunction

against interference with its right to use the trade-

mark by appellee Willapoint Oysters corporation and

an injunction against continued use of that trade-mark

by such corporation.
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SPECIFICATIOxN OF ERRORS

Most of the errors of the Trial Court reside in his

misconstruction or misapplication of the law on which

the various findings of fact and conclusions of law of

the Court are based, although there are some errors

of fact, and additional errors resulted from failure of

the Trial Court to make findings of fact or conclusions

of law on certain points.

The Court made the following errors in findings of

facts

:

1. Finding IV (Record page 58): That Mr.

Mogan had a controlling interest in or was in con-

trol of the three companies, Bay Point Oyster

Farms, Willapa Oyster Farms and Willapoint

Oysters from the beginning of operations until

1942, whereas actually he had neither majority

stock ownership nor proxy voting control, nor con-

trol by virtue of authorization of the by-laws or

action of the Board of Directors of any of the

three companies after the spring of 1930, and the

issues of this case are not concerned with the period

prior to that time. (Record pages 91 and top of

92).

2. Finding IX (Record page 68, 2/3 down) : That

Mrs. Steinhaus took any action as secretary-treas-

urer of appellee Willapoint Oysters corporation

in November 1932 or in January 1933 (Record

page 60, 2/3 down), when that corporation had no

properly elected officers at that time (Record page

797, 3/4 down).
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3. Finding XVll (Record page 74) : That appel-

lee Willapoint Oysters had suffered substantial

damage by acts of appellant liay Point Oyster

Farms, whereas on the contrary liay Point Oyster

Fanns has suffered substantial damages because

of wrongful acts of appellees (Record para. 14,

page 798).

The Court erred in failing to find as facts

:

4. That Mr. Mogan had no authority to transfer

the trade-mark from appellant Bay Point Oyster

Farms to appellee Willapoint Oysters, either un-

der his general powers granted by the by-laws of

Bay Point Oyster Farms, or by specific author-

ization of the Board of Directors of Bay Point

Oyster Farms (Record, para. 3, page 794).

5. That as an individual Mr. Mogan never used

the trade-mark WILLAPOINT (Record, para. A,

page 81), and never made any personal claim of

ownership of the name WILLAPOINT as a trade-

mark on his own behalf (Record, para. B, page

82).

6. That the declarations of purported ownership

by Mr. Mogan and Mrs. Steinhaus in the applica-

tion for trade-mark registration, substitute dec-

larations (Record, Finding IX, page 67 and page

68) were not accompanied by any disclaimer of

right, title or interest in the application by appel-

lant Bay Point Oyster Farms, and no assignment
of any interest in such application (Record, para.

D, page 88), nor did either Mr. Mogan or Mrs.
Steinhaus ever undertake on behalf of Bay Point
Oyster Farms, as an officer, director, or stock-
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holder thereof, to effect a transfer, but on the con-

trary the substitute declarations in the trade-mark

applications asserting belief of ownership were

made first on behalf of Willapa Oyster Farms,

and later on behalf of appellee Willapoint Oysters

in the form simply of self-serving declarations of

belief.

7. That specifically Mr. Mogan, subsequent to

about April of 1930 at least, was never a majority

stockholder or a controlling stockholder of appel-

lant Bay Point Oyster Faiins, stating Mr. Mogan 's

specific stock interest in appellant at various times

(Record, para. C, page 83).

8. That use of the trade-mark WILLAPOINT
by appellee Willapoint Oysters as recited in Find-

ing XV (Record page 73), was as the service com-

pany of the joint venture conducted by Bay Point

Oyster Farms and Willapa Oyster Farms, or as

marketing agent for the two faiTus companies

(Record, para. 15, page 799).

9. That in the capacity of joint venturers Bay
Point Oyster Farms and Willapa Oyster Farms
financed the operations carried on under the name
of Willapoint Oysters, supplied equipment, bore

the losses of the operation, received all the profits

thereof except for nominal dividends, subordi-

nated their individual claims against the operation

to other claims against it, and generally acted as

joint venturers by conducting the operation imder

their joint direction and for their joint benefit.

10. That directors of Willapoint Oysters corpora-

tion were not properly elected until July 28, 1950,

and that from May 1931 until July 28, 1950 Willa-
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point Oysters corporation had no legally qualified

directors, trustees or officers (Record, para. Gr,

page 89; para. 11, page 797).

11. That in the spring of 1950, prior to proper
election of directors and officers of appellee Wil-
lapoint Oysters corporation. Coast Oyster Com-
pany, a corporation then solely owned by Mr.

Verne Hayes, and which company also controlled

the stock of Willapa Oyster Farms, purchased

sufficient additional stock in Willapoint Oysters

corporation to control, in conjunction with Wil-

lapa Oyster Farms, a majority of the stock in that

corporation (Record, para. F, page 89).

12. That upon procuring such stock control of

appellee Willapoint Oysters, directors of Willa-

point Oysters corporation were properly elected,

and promptly thereafter new by-laws were adopted

on a vote of two out of three of the directors and

over the dissent of Mr. R. H. Bailey, the third

director and president of Bay Point Oyster Farms,

which changed the nature of Willapoint Oysters

corporation from a service company for the joint

venture of the two farms companies, appellant Bay
Point Oyster Farms and Willapa Oyster Farms,

to an independent company, and immediately aft-

erward Willapoint Oysters refused to procure

oysters from Bay Point Oyster Farms on the pre-

viously customary basis and thereby the officers

and directors of Willapa Oyster Farms repudiated

the joint venture relationship of the two farms

companies (Record, para. H, images 89 and 90;

para. 17, page 800).
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13. That the trade-mark and labels used on

canned oysters by appellant Bay Point Oyster

Farms at the time it instituted suit against appel-

lee Willapoint Oysters not only were similar to the

trade-mark and labels used by appellee Willapoint

Oysters (Record, Finding XVI, page 73), but were

very similar in trade-mark style, picture arrange-

ment and other details to the label used by appel-

lant at the time of its first use of the trade-mark

in October 1930 (Record, para. S, page 100).

14. That an actual controversy existed by inter-

ference of appelee Willapoint Oysters with the in-

terstate commerce of appellant Bay Point Oyster

Farms in the sale of canned oysters by a notice of

trade-mark infringement served by attorneys for

appellee Willapoint Oysters on a customer or

broker of appellant doing business in interstate

commerce (Record, para. U, page 101; para. 16,

page 799).

Errors of law committed by the Trial Court in his find-

ings of fact and conclusions of law are;

15. Finding IV (Record page 59) : That from a

practical standpoint, or any other standpoint, Mr.

Mogan was in control of all three companies, ap-

pellant Bay Point Oyster Farms, Willapa Oyster

Farms and appellee Willapoint Oysters, or any of

them, because legal control of a corporation de-

pends upon control of the stock by virtue either of

ownership or proxy, enabling voting a majority of

the stock, and controlling operation of the com-

pany, especially in disposing of valuable assets of

a corporation such as a trade-mark, is effected
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only by action of the board of directors, or by an

officer when properly authorized by the by-laws,

and not by a minority stockholder (Record, para.

1, page 793 ;
para. K, page 93).

16. Finding Xlll (Record page 71) : That on

the basis of the record or preceding findings Bay
Point Oyster Farms was divested of ownership of

the trade-mark WILLAPOINT, or that it was
transferred by Bay Point Oyster Farms to appel-

lee Willapoint Oysters prior to registration of the

trade-mark in the name of Willapoint Oysters on

July 11, 1933 (Record, para. 2, page 793 and para.

8, page 796).

17. Finding IX (Record pages 67, 68 and 69)

:

That the sworn statement of Mr. Mogan in the

application for registration of the trade-mark

WILLAPOINT in November 1930 that he be-

lieved the trade-mark was owned by the two farms

companies indicated that Mr. Mogan had trans-

ferred any interest in the name WILLAPOINT
to the two faims companies, that the sworn sub-

stitute declaration of Mr. Mogan in such applica-

tioin in November 1931 constituted evidence of a

transfer in ownership or interest of the trade-

mark, or that the substitute declaration of Mrs.

Steinhaus in the same apx)lication in November
1932 constituted indication of transfer of owner-

ship of the trade-mark (Record, para. 3 and 4,

pages 794 and 795
;
para. J, pages 92 and 93).

18. Finding XI (Record page 70) : That the par-

ticipation of Mr. Mogan in the registration pro-

ceedings indicated that Mr. Mogan was willing or

agi'eed, first to joint ownership of the trade-mark
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by both farms co^ipanies, second, to ownership by

Willapa Oyster Farms, and finally to exclusive

ownership by appellee Willapoint Oysters corpo-

ration, for corporate assets camiot be dissipated

by a minority stockholder without authority, there

is no evidence of any such attempt by Mr. Mogan
which is legally probative, and an agreement can-

not be presumed from an indication of someone's

intention or willingness to enter into an agreement

without positive proof that such an agreement ac-

tually was entered into (Record, para. 3, page

794).

19. Finding XIII (Record pages 71 and 75):

That on the basis of any evidence or on the basis

of the preceding findings, and in particular Find-

ing IX (Record pages 67, 68 and 69), which is the

only finding stated positively by the Court as in-

dicating or as evidence of a transfer, the trade-

mark and any good will attached thereto were

transferred to and became the property of appel-

lee Willapoint Oysters, because the self-serving

declarations of opinion as to ownership cannot be

given the legal effect of constituting an act of

transfer, nor can selected designations be consid-

ered to have such effect and a subsequent declara-

tion, at least as important, namely that of Finding

X (Record page 69) before the joint board of di-

rectors meeting that ^' Trade name has been pat-

ented and we have the certificate'' simply be ig-

nored instead of, by analogy, being held to effect

transfer of the trade-mark to investment of its

title in the two farms companies or all three cor-

porations (Record, para. 4, 5, 6 and 7, pages 794

and 795).
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20. Finding XIII (Record pages 71 and 105)

;

That the relationship of the parties constituted the

basis of a presumption tiiat the directors and the

stockholders of appellant Bay Point Oyster Farms
had knowledge of a transfer of ownership of the

trade-mark to appellee Willapoint Oysters corpo-

ration, or of any proceedings affecting the owner-

ship of the trade-mark in Bay Point Oyster Farms,

because there was no transfer of ownership nor did

any proceedings occur which in any way affected

the ownership of the trade-mark in Bay Point

Oyster Farms (Record, para. 9, page 796).

21. Finding XIII (Record page 72 and page

106) : That any obligation to investigate, oppose

or question a transfer of ownership or issuance of

the registration of the trade-mark to appellee Wil-

lapoint Oysters existed or could be implied, since

no act of transfer occurred to which Bay Point

Oyster Farms, its directors or stockholders could

have raised objection, and the mere registration of

the trade-mark in the name of Willapoint Oysters

corporation did not establish ownership of the

trade-mark in that corporation nor is such regis-

tration even any evidence of ownership where the

registrant is the marketing agent of the trade-

mark owner, as in this case (Record, para. 9 and

10, pages 796 and 797).

22. Finding XIV (Record page 72) ; That at

least prior to July 16, 1946 appellee Willapoint

Oysters was either a de facto corporation or a

de jure corporation, because prior to August 1,

1932 no stock had been issued, and prior to July 16,

1946 no stockholders meeting had been held at



20

which to elect directors, and consequently the cor-

poration was not authorized to receive and own
property such as the trade-mark here involved

prior to such date (Record page 797, para. 11).

23. Finding XIV (Record page 72) : That ap-

pellee Willapoint Oysters carried on any business

prior to May or June 1950 or had officers or di-

rectors overlapping officers or directors of Bay
Point Oyster Farms and Willapa Oyster Farms,

because the name '^Willapoint Oysters" corpora-

tion was simply the business name under which

Bay Point Oyster Farms and Willapa Oyster

Farms conducted their joint enterprise business

prior to such time, and Willapoint Oysters had no

properly elected directors or officers until July

28, 1950 (Record, para. 11, pages 797 and 798;

para. O, page 89; and para. M, page 96).

24. Finding XIV and XV (Record pages 72 and

73) : That appellee Willapoint Oysters, prior to

May or June 1950 had any ''individual purpose"
apart from Bay Point Oyster Farms and Willapa

Oyster Farms, because this name was simply used

to designate the joint venture service company
and marketing agency of Bay Point Oyster Farms
and Willapa Oyster Farms, and there is no evi-

dence to establish that appellee Willapoint Oys-

ters, prior to that time, used the trade-mark WIL-
LAPOINT in its own behalf as a corporation or

acquired any title to the trade-mark or any repu-

tation or good will associated with such trade-mark

(Record, para. 11, page 798). Consequently, the

legal deduction in Finding XV that appellee Wil-

lapoint Oysters used the trade-mark for many
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years solely and exclusively in the trade-mark

sense is erroneous, as is the conclusion that appel-

lee Willapoint Oysters has acquired a valuable

reputation and good will in connection with such

trade-mark (Record, para. 12, page 798).

25. Finding XV (Record page 73) : That appel-

lant Bay Point Oyster Farms had any intent of

trading upon the reputation and good will of ap-

pellee, Willapoint Oysters, because appellee has

no reputation and good will in connection with

such trade-mark and appellant is the owner of such

trade-mark and the reputation and good will at-

tached to it. Consequently, appellant cannot be

considered to have passed off its goods as and for

the goods sold by appellee (Record, para. 12, page

798).

26. Finding XVI (Record page 73) : That the

trade-mark and labels used by appellant Bay Point

Oyster Farms are counterfeit copies or imitations

of the trade-mark and labels used by appellee Wil-

lapoint Oysters, because appellant and not appel-

lee is the true owner of the trade-mark, and fur-

ther for the same reason, appellant has not en-

gaged in unfair competition with appellee Willa-

point Oysters, but on the contrary Willapoint Oys-
ters has been guilty of unfair competition with ap-

pellant Bay Point Oyster Farms (Record, para.

13, page 798).

27. Conclusion I (Record page 74) : That appel-

lant Bay Point Oyster Farms is not entitled to

any relief (Record, para. 16, page 799).

28. Conclusion II (Record page 74) : That trade-

mark registration No. 304,644 is valid, whereas the
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registration is invalid and should be canceled by

the United States Patent Office.

29. Conclusions III, IV, V, VI and VII (Rec-

ord pages 74, 75 and 76) : That appellant Bay
Point Oyster Farms has infringed any trade-mark

rights of appellee Willapoint Oysters or its regis-

tered trade-mark, that appellant should be en-

joined from use of the trade-mark WILLA-
POINT, that appellee Willapoint Oysters should

recover profits and damages, and that appellees

should recover costs and disbursements, all because

the trade-mark WILLAPOINT is owned by ap-

pellant Bay Point Oyster Farms, and it has the

right to use such trade-mark.

The Trial Court further erred in failing to adopt con-

clusions of law such as

:

30. That appellant Bay Point Oyster Farms is

the owner of the trade-mark WILLAPOINT and

that it has the exclusive right to use such trade-

mark.

31. That as a matter of law the evidence estab-

lished that the relationship between Bay Point

Oyster Farms and Willapa Oyster Farms was one

of joint venture, and that the business of such

joint venture was conducted in the name of appel-

lee Willapoint Oysters, Inc.

32. That as a matter of law if appellee Willapoint

Oysters had any individual status apart from the

joint venture relationship) of Bay Point Oyster

Farms and Willapa Oyster Farms, it was simply

the service company and marketing agent for Bay
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Point Oyster Fanns and Willapa Oyster Farms.

33. That use of the trade-mark WILLAPOINT
in conjunction with the name of appellee Willa-

point Oysters, inc., although this trade-mark at all

times was owned by appellant Bay Point Oyster

Farms, was permissible by virtue of an implied

license to appellee Willapoint Oysters as the in-

strument of the joint venture relationship be-

tween Bay Point Oyster Farms and Willapa Oys-

ter Farms or the marketing agent of such venture.

34. That Mr. Verne Hayes, Coast Oyster Com-
pany, and Willapa Oyster Farms, acting through

Willapoint Oysters corporation, were instrumen-

tal in procuring the revision of the by-laws of Wil-

lapoint Oysters corporation and in directing the

conduct of business under the name of that cor-

poration without proper regard for the rights of

appellant Bay Point Oyster Farms which had be-

come vested in the operation under the name of

Willapoint Oysters corporation, and that such con-

duct effected a repudiation and termination of the

joint venture relationship between Bay Point Oys-

ter Farms and Willapa Oyster Farms resulting

in cancellation of the implied license for use of

the trade-mark WILLAPOINT in conjunction

with the name of appellee Willapoint Oysters,

Inc., and termination of appellant's consent to

such further use of the trade-mark.

35. That appellee Willapoint Oysters did not

own the trade-mark WILLAPOINT, had no right

to use it, had interfered with appellant's legiti-

mate interstate business associated with such trade-

mark, had engaged in unfair competition in com-
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peting with appellant in the use of such trade-

mark, should be enjoined from further use of the

trade-mark WILLAPOINT, and that appellant

should recover from appellee Willapoint Oysters

profits which such appellee has enjoyed by reason

of such use and damages suffered by appellant

from the interference by appellee Willapoint Oys-

ters with its business and the unfair competition

in which appellee Willapoint Oysters has engaged,

as may appear to be justified from an accounting.

ARGUMENT OF THE CASE

Megan Was Not Controlling Stockholder

The articles of incorporation of appellee were

signed on October 22, 1930 and recorded in the office

of the Secretary of State of the State of Washington

on October 27, 1930. (Finding XIV, Record page 72).

Appellant Bay Point Oyster Farms was incorporated

in 1928 (Finding IV, Record page 59), and was the

first to use the trade-mark WILLAPOINT on canned

oysters in October 1930 (Finding V, Record page 59).

By virtue of such use appellant Bay Point Oyster

Farms became the owner of the common law rights to

the trade-mark WILLAPOINT.

A second oyster farms company, companion to ap-

pellant Bay Point Oyster Farms, under the name of

Willapa Oyster Farms, was promoted by Mr. G. T.

Mogan, who also jjromoted appellant Bay Point Oyster

Farms (Finding IV, Record pages 58 and 59). The

Court's finding is inaccurate in asserting that appellee
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Willapoint Oysters corporation was *^ promoted'' in

the sense that Mr. Mogan promoted the farms com-

panies, because the stock of the two farms companies

was sold in small parcels to many stockholders, and the

finding is further misleading in indicating that Mr.

Mogan owned a controlling amount of the stock in Bay

Point Oyster Farms for any great length of time, or

that he held a majority or controlling stock interest in

appellant Bay Point Oyster Farms or in appellee Wil-

lapoint Oysters during the period affecting the present

controversy. Appellant Bay Point Oyster Farms re-

quested a specific finding on the stock ownership of

Mr. Mogan as it changed from time to time in the mo-

tion to revise the findings, paragraph C (Record pages

83 to 87). As there stated, the record shows that Mr.

Mogan did not retain a controlling or majority stock

interest in appellant Bay Point Oyster Farms after

about April of 1930, and when the true facts were

called to the attention of the Court in connection with

his repeated reference to Mr. Mogan as '^controlling

stockholder" in his original memorandum opinion

(Record page 50, lines 2 and 3; page 53, lines 5 and 6;

and page 54, lines 1 and 2 from bottom), the Court

tried to avoid what it is believed was his misinterpreta-

tion of the facts by stating that

''The Court didn't have in mind that Mr.
Mogan was the majority stockholder throughout.

. . . I didn't attempt to make a finding that

he was a majority stockholder and I didn't make a
finding of that character." (Record page 115, mid-
dle).
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The Court then attempted to give a different inter-

pretation to the words '^controlling stockholder" as

used by him from that believed generally to be accepted

as a stockholder owning a majority of the stock.

''The Court: I didn't say he was majority

stockholder.

"Mr. Beach: You used the words 'controlling

stockholder'.

"The Court: But that may be one who doesn't

have the majority of the stock. However, you
might proceed there. I wanted to explain the

Court's expression there. . . .

"The Court: Well, was he not the majority

stockholder up until the time that Willapoint was
organized?

"Mr. Beach: No, your Honor. He was not

controlling stockholder.

The Court: I mean majority stockholder?

Mr. Beach : Not majority stockholder.

The Court: This is October, 1930.

Mr. Beach : That is correct. In April, 1930,

apparently he lost majority stock interest and
there is no showing in the record that the trade-

mark 'Willapoint' was conceived by Mr. Mogan
before that date, and that was a number of months

prior to formation of Willapoint Oysters.

"The Court: The Court's language may be

faulty, but the Court didn't have in mind analyz-

ing or determining stock ownership because the

Court concluded from the evidence that he was the

moving factor in all these three (3).

I
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''Whether he had a majority of the stock, I

caii't say. I was of the opinion that he had up
until the time it was organized, but I don't think,

as far as the Court's conclusion is concerned, that

it was based on stock ownership as much as it was

the fact that he was the man running the outfit."

(Record page 115 near bottom to page 117, line 6).

For that reason appellant asked for a definite

finding on stock ow^nership in an attempt to overcome

any prejudice which might arise from the language

used by the ourt in his memorandum.

''Mr. Beach: Then I think there should defi-

nitely be a finding of fact on what the Court's idea

was in this language.

"The Court: The findings of fact are the con-

trolling factors.

"Mr. Beach: That is correct, and that is why
1 say there is nothing in Defendant's proposed

findings on this point and I think there should be

because it is an important factor under the deci-

sions." (Record page 117).

Nevertheless, the Court refused make a more specific

finding than Finding IV (Record page 59) on this

point.

This particular circumstance is emphasized here

because the Court's entire decision in favor of appellee

appears to have been based on the Court's initial mis-

apprehension as to Mr. Mogan's stock ownership in ap-

pellant Bay Point Oyster Fai-ms and the erroneous

conclusions of law which he applied to Mr. Mogan's
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statements of belief in the trade-mark declarations

based on this premise. Even if Mr. Mogan had been

virtually the sole stockholder of Bay Point Oyster

Farms, however, his declarations would have made no

difference in his capacity as stockholder, because cor-

porations are not managed by stockholders but by their

boards of directors.

Willapoint Oysters Corporation To Be a Service

Company and Was Considered the Marketing Agency

Appellee Willapoint Oysters corporation was to be

formed as a service company to facilitate the opening,

canning, advertising and marketing of the oyster crops

for the two farms companies. Bay Point Oyster Farms

and Willapa Oyster Farms. The resolution of Bay
Point Oyster Farms included in Finding VII (Record

page 60) stated in part:

" 'It is Therefore Resolved, that the Bay Point

Oyster Farms, Inc., join with the Willapa Oyster

Farms, Inc., and O. T. Mogan, doing business as

the Willapa Development Company and others

have a close conmiunity of interests in the forma-

tion of a subsidiary corporation to be known as

Willapoint Oysters, Inc.

'' 'That the purpose of said Willapoint Oysters,

Inc., is to facilitate the economical harvesting, and

the efficient opening, canning, advertising, and
marketing of the oyster crops of the said organiz-

ers, . . .'"
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The original by-laws included the following provi-

sion (pages 2 and 3 of Willapoint Oysters Minute Book,

Plaintiff's Exhibit 7, Record page 90) :

" 'The purpose of the organization of Willa-

point Oysters, Inc., is to provide a joint harvest-

ing, opening and marketing of the oysters for the

companies holding shares therein. Also for the

purpose of effecting economics in said opera-

tion. It is not organized for profit, but may in

the discretion of the Directors pay a nominal divi-

dend. The organization is for the convenience and
service it may render to the constituents, to the

companies which are shareholders therein.'
"

In a statement to the shareholders of appellant

Bay Point Oyster Farms, at their meeting of June 11,

1935 (Plaintiff's Exhibit 21, page 53; Record, page

684, bottom), Mr. Mogan himself said that Willapoint

Oysters was the selling organization for the two farms

companies.

" 'Mr. Redick McKee asked the President for

an explanation of the relations of the three com-
panies. Explanation: That Willapoint is the

selling organization for the two farms companies.

Capital stock 5,000 shares, of which Bay Point
owns 1,800 shares, Willapa Oyster Farms 2,000

shares, 700 shares being owned by private parties

and the balance being treasury stock of Willapoint
Oysters, Inc.'

"
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Appellant proposed that this statement be incor-

porated in the Trial Court's findings, but the Trial

Court refused to make this finding (Record, para. 0,

page 97).

Willapoint Oysters, Inc. was also designated the

marketing agency of appellant Bay Point Oyster

Farms in an official resolution of that corporation in

connection with the issue of stock in Willapoint Oysters

to Bay Point Oyster Farms on August 1, 1932. Quot-

ing from Finding VII (Record page 61),

^^ 'Whereas: The Bay Point Oyster Farms,

Inc., should have a substantial investment in the

marketing agency of its product. . . .

^' 'It is hereby resolved that the Corporation

purchase 180 shares of the Willapoint Oysters,

Inc. at a price of $100.00 each. .

y j>

The wording of this resolution was confirmed in

the corporate minutes of the meeting at which the reso-

lution was adopted and which is also quoted in the trial

Court's finding VII (Record page 63)

:

'''The Secretary then presented and read to

the meeting a copy of the resolution for the pur-

chase of One Hundred and Eighty (180) shares in

Willapoint Oysters, Incorporated, at One Hun-
dred Dollars ($100.00) each, in order that the Bay
Point Oyster Farms, Incorporated, might have a

substantial investment in the marketing agency

of its product.'

"

I
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Representations were made to the stockholders of

Bay Point Oyster Farms and Willapa Oyster Farms

that Willapoint Oysters corporation was the market-

ing agency of such farms companies. Note, for exam-

ple, Plaintiff's Exhibit 22, being a letter dated May
27, 1936 to the stockholders of Bay Point Oyster Farms

and signed by Mrs. Steinhaus, who signed the second

substitute declaration in the application for registra-

tion of the trade-mark WILLAPOINT to Willapoint

Oysters, Inc. (Plaintiff's Exhibit 13), and the later ap-

plication which actually resulted in registration of the

trade-mark to Willapoint Oysters corporation. This

report included the statement (Record pages 325, 326,

327 and 328),

'

'
' The Directors of Willapoint Oysters, Incor-

porated, the packing and marketing corporation

lor Bay Point 0}'^ster Fai*ms and Willapa Oyster

Farms.' " (Record page 328, bottom).

For years the letterhead used for the business con-

ducted under the name of Willapoint Oysters, Incor-

porated bore in the upper right corner the notation
'^ Marketing Agency for Bay Point Oyster Farms and

Willapa Oyster Farms" (Record page 570, middle).

Samples of this letterhead appear in various places in

the minute book of Bay Point Oyster Farms, and, in

fact, this letterhead was used by Willapoint Oysters

up to the fall of 1950, such a letterhead being used in

the letter of November 29, 1950, being an exhibit at-

tached to the original complaint which warned Bay
Point Oyster Farms and associates against use of the

name WILLAPOINT.
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Legal Rights of Sales Agents in

Trade-Mark of Principal

Since at most Willapoint Oysters corporation was

merely the sales agent or marketing agency of the two

farms companies Bay Point Oyster Farms and Willapa

Oyster Farms, such company conld not acquire any

rights in the trade-mark of Bay Point Oyster Farms

adverse to Bay Point Oyster Farms. The law implies

a license to an exclusive sales agent. James Martin &
Co., Ltd. V. V. Casazza & Bro., 27 USPQ 424 (Appen-

dix 1) ; Pimty Cheese Co, v. Framk Eyser et al., 153

F (2d) 88, 68 USPQ 126 (Appendix 2).

Such licenses may be implied, as indicated by the

Purity Cheese CoifYipcmy case, and are perfectly proper

where the trade-mark owner supervises the operation

of the business done under the trade-mark as Bay
Point Oyster Farms did in the present case through

participation of its directors in the management of the

entire business and the repeated reports of Willapoint

Oysters personnel to the directors of Bay Point Oyster

Farms and Willapa Oyster Farms. For example, see

the reports recorded in the Bay Point Minute Book of

Mr. Lillie, designated sales manager for Willapoint

Oysters, Inc., in the record pages 316 to 321, as shown

by the agreement on pages 322 to 324, especially para-

graph 1 on page 322, paragraph 2 and paragraph 3 on

page 323. A good discussion of this type of situation

appears in the case of E. I, du Pont de Nemov/rs <& Co.,

V. Celanese Corporation of America, 167 F (2d) 484,

77 USPQ 364 (Appendix 3).
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Effect of Trade-Mark Registration

Much has been made of the proceedings for trade-

mark registration in the decision of the Court. It will

be well to inquire first what is the effect of the regis-

tration itself ? The Court himself recognized that the

registration as such does not establish ownership of the

trade-mark, as stated in his memorandum opinion.

*' Recognizing that the registration of the trade-

mark by defendant does not establish of itself

ownership thereof, evidence appearing in the

course of the proceedings to secure registration

definitely indicates that Mr. Mogan intended that

a transfer of ownership to defendant take place."

(Record page 53, 3/4 down.)

This conclusion is adequately supported by many
decisions, as well as the trade-mark statutes themselves.

Section 33(a) of the 1946 Trade-Mark Act (15 U.S.C.

1115(a)) states that the registration

".
. . shall not preclude an opposing party

from proving any legal or equitable defense or de-

fect which might have been asserted if such mark
had not been registered."

The case of Charles Broadtvay Rouss, Inc. v, Win-
chester Co,, 300 F. 706, quoted on page 815 of the emi-

nent text on trade-mark law by Harry D. Nims, The
Law of Unfair Competition and Trade-Marks^ 4th

Edition, Vol. II, stated,

" *The Act of 1905 confers no title to marks
registered under it, but merely makes registration
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under it prima facie evidence of title derived from
use at oow/mon law/ ^^ (Italics Supplied.)

Ownership in a trade-mark is acquired in only one

way, namely by its use, and that is the way title to the

trade-mark WILLAPOINT was obtained by Bay

Point Oyster Farms in accordance with the Court's

Finding V that appellant Bay Point Oyster Farms was

the first to use the trade-mark WILLAPOINT on

canned oysters.

^^A trade-mark is not one in gross like a patent

right but is a right of user in connection with a

trade or business to designate the product to which

the mark is applied in that trade or business. It

is the use of the mark in a going trade or business

to distinguish the product of the user from that

of others and not the choice of it which creates

what becomes the subject of property in the mark.

United Drug Co. v. Theodore Bectamis Co,, 248

U. S. 90." (Italics Supplied). Standard Brands
Incorporated v, Smidler, 151 F (2d) 34, 66 USPQ
337.

The fact that Mr. Mogan originated the mark has

no bearing on the issue in this case because he never

used it, as will be discussed in greater detail later.

Another case showing the importance of use is :

Northynont Hosiery Corp. v. True Manufacturing

Co., 100 F. Supp. 909, 91 USPQ 3. (Appendix 4.)

Registration of a trade-mark in the name of a sales

agent or marketing agent raises no presumption of
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owaiership in such marketing agent, and, as discussed

in the section next above, Willapoint Oysters, corpora-

tion, if it had any existence whatever independent of

the joint venture relationship of Bay Point Oyster

Farms and Willapa Oyster Farms, was simply a mar-

keting agent.

In the case of Mohawk Export and Import Corpora-

tion V. Bissell Carpet Siveeper Co., 58 USPQ 31, it was

held that a sales subsidiary did not have the right to

register the trade-mark ''Mohawk". (Appendix 5.)

Consequently, even the fact that Bay Point Oyster

Farms did not oppose registration of the trade-mark

WILLAPOINT in the name of Willapoint Oysters

corporation is no evidence of a transfer of any 'bwsi-

ness, good will or trade-nmrk rights.

Even if it had been shown that directors and stock-

holders of Bay Point Oyster Farms had known of the

application for registration in the name of Willapoint

Oysters and had made no objection that still would not

have effected loss of rights of appellant Bay Point

Oyster Farms.

In the case of Omag Optik tend Mechanik A, G. v.

Wei)iste:in, 81 USPQ 92, goods supplied by the plain-

tiff to the defendant were not on consigimient but were

transferred by outright sale, and the defendant under-

took all the expenses of promotion, including adver-

tising and traveling costs, etc.
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Plaintiff wrote to defendant stating,

'^ 'With this letter we consider you as our

distributor in America . . .
'

''

The defendant distributor filed an application for

registration of the trade-mark ^^Omag" and notified

its principal that it was doing so, stating that it would

forward the certificate to its principal as soon as it had

been received. The registration was issued in the name

of the defendant distributor.

The Court there held

:

''.
. . although ' Omag' products were never

marketed in this country in association with plain-

tiff's corporate name, plaintiff can properly claim

such privileges in the mark as grow out of its prior

use of the same, and also, such rights as arise from

defendant's use of the mark in its capacity of

plaintiff's exclusive distributor."

The defendant in that case contended, as the Trial

Court has ruled here, that the beneficial rights to the

trade-mark had been transferred from principal to dis-

tributor. (Appendix 6.)

In case of a dispute between the original trade-

mark owner and a distributor, however, clear proof is

required. (Appendix 7.)

The question is, therefore, whether such a dear in-

tention on the part of Bay Point Oyster Farms, the

original user and owner of the trade-mark, can be found

that the rights in the trade-mark WILLAPOINT
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should be transferred to the distributor or marketing

agent Willapoint Oysters corporation.

Court's Basis of Decision Trade-Mark Was Transfer

The facts of the present case are much less favor-

able to ownership of the trade-mark by Willapoint

Oysters corporation than in the case of Omag Optik v.

Weinstein discussed above.

In this case

:

'\
. . there is no positive evidence in the

minute books or other records of the three corpora-

tions either that the board of directors of any of

these three corporations or the stockholders of any

of these three corporations had any direct or posi-

tive knowledge of the above-outlined efforts to-

ward securing registration of the trade-mark in

the name of the defendant corporation . .
."

(Finding XllI, Record page 105.)

Yet the Court based his decision entirely on infer-

ences from the statements of opinion in the applica-

tions for registration. Despite the fact that the trade-

mark WILLAPOINT was first used by appellant Bay
Point Oyster Farms in October of 1930 as found by

the Coui-t (Finding V, Record page 59) and the trade-

mark was therefore owned by that corporation, Mr.

Mogan, the president of all three corporations, Bay
Point Oyster Farms, Willapa Oyster Farms and Wil-

lapoint Oysters, in November 1930 executed and filed

with the Commissioner of Patents an application for

registration of the trade-mark WILLAPOINT in the
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names of Bay Point Oyster Farms and Willapa Oyster

Farms jointly. (Finding IX, Record page 67, Plain-

tiff's Exhibit 13.)

The issue of paramount importance in this litiga-

tion is whether, having once acquired ownership of

the trade-mark WILLAPOINT by virtue of its first

use, appellant Bay Point Oyster Farms ever trans-

ferred the trade-mark. The Court makes a positive

finding that the records show no evidence of such trans-

fer from appellant Bay Point Oyster Farms.

^^ Neither the minutes of plaintiff corporation

nor of Willapa Oyster Farms nor of defendant

corporation nor any instrument in writing in

the record show directly any transfer of title or

right to use either the trade-name ^Willapoint' or

the trade-mark ' Willapoint .

'
" (Record page 59.

)

Nevertheless, the Court makes a finding that the trade-

mark was

^'transferred to and became the property of de-

fendant corporation at some time prior to the ac-

tual registration of the trade-mark in the name
of the defendant'' (Finding XIII, Record page 71

and Record page 105.)

on July 11, 1933.

As the basis for this finding the Court relies wholly

on successively altered, self-serving statements of be-

lief as to ownership by Mr. Mogan and his secretary,

Mrs. Steinhaus, in applications for registration of the
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trade-mark. This is the glaring error of law commit-

ted by the trial court, which is entirely contrary to the

iTiles of evidence.

It is quite evident frojtn such procedure, as posi-

tively found by the trial court, that

*'G. T. Mogan . . . was primarily interested

in securing registration of the trade-mark in the

Patent Office and apparently was only secondarily

interested as to which corporation or corporations

might have ownership of the trade-mark." (Rec-

ord page 70.)

Despite the Court's recognition of Mr. Mogan's utter

disregard of the ownership of the trade-mark in appel-

lant Bay Point Oyster Farms, the Court nevertheless

rationalized his decision in the words of his opinion,

''Why should we not accept evidence of Mr. Mo-
gan's intention as evidence of transfer of owner-

ship by the farms companies to defendant in the

absence of any positive evidence to the contrary"?

If we do not do so we are left entirely to specula-

tion as to what the intention and the interests of

the corporations were as to the trade-mark. The
court does not believe the law permits of specula-

tion as an alternate course under such circum-

stances.
'

' ( Record page 54.

)

and therefore the Court concludes that the changing

opinion of Mr. Mogan effected successive transfers of

the valuable trade-mark asset of appellant Bay Point

Oyster Farms without any corporate action to effect

such transfers, without any knowledge of the direc-
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tors or stockholders that such statements adverse to

the interests of the corporation were being made, with-

out any written instruments or records of transfer of

any kind, and without Mr. Mogan even being a ma-

jority stockholder of the company.

Arbitrary Changes in Opinion of Ownership

The question of the transfer of the trade-mark

WILLAPOINT from the owner, appellant Bay Point

Oyster Farms, by virtue of its first use, is the prin-

cipal question on this appeal.

Where appellee Willapoint Oysters depends upon

a showing of transfer of title to the trade-mark WIL-
LAPOINT from appellant Bay Point Oyster Farms

to appellee Willapoint Oysters, certainly the burden

of proof of such transfer rests upon the transferee.

Govt Girls Frocks, Inc. v. Princess Pat Lingerie, Inc.,

73 USPQ 368 (Appendix 8). There is no proof that ap-

pellant corporation, as such, had any intention of giving

away its trade-mark rights, or that appellee Willapoint

Oysters, as a corporation, thought it was acquiring any

rights in the trade-mark prior to July 11, 1933 as

found by the court. As stated in the Omag Optik v.

Weinstcin case supra,

^'It is my opinion that since Omag did not

suppose it had signed away its rights to the mark,

by permitting the registration to stand in defend-

ant's name, and since the mark was not trans-

ferred, no estoppel arises from the registration

that defendant accomplished.''
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Since no transfer or estoppel results from the regis-

tration itself how could there be any estoppel arise

from vacillating declarations as to ownership in trade-

mark applications of conventional form?

Not later than November 1931 the trade-mark

WILLAPOINT was used on canned oysters bearing

the name of appellee Willapoint Oysters, Inc. (Find-

ing XV, page 73 and page 106), the marketing agent

name of the farms companies' joint enterprise. In

November 1931, at the time of or subsequent to use

of the trade-mark on oysters bearing the name of ap-

pellee Willapoint Oysters, Inc., however,

''Mr. Mogan . . . executed a sworn substitute

declaration as a part of an attempted amendment
of the original application for registration, where-

in he stated that he believed Willapa Oyster

Farms, Inc. was the owner of the trade-mark and

that, excepting its associate corporation. Bay Point

Oyster Farms, no one else had the right to use it."

as found by the Court in Finding IX (Record page 67,

bottom and page 68, top).

Despite the Court's own finding that at this time

the trade-mark was being used in conjunction with ap-

pellee's name, Willapoint Oysters, Inc., he attaches

no significance to such circumstance, but relies implic-

itly on Mr. Mogan 's self-serving declaration of opinion

in behalf of Willapa Oyster Farms to find

'^Here again ajjpears evidence of a transfer in

ownership or interest vv^ithout there appearing in
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the record any instruinent, writing or corporate

minute entry establishing such transfer." (Find-

ing IX, Record page 68),

presumably (is to bare title of one-half interest from

Bay Point Oyster Farms to Willapa Oyster Farms.

The utter lack of conception of Mr. Mogan as to

the significance of trade-mark ownership is evidenced

by this declaration that one farm company was the

owner although that farm company had never used the

trade-mark. The true owner, namely appellant Bay
Point Oyster Farms, was stated to have the right to

use it, but at the time the trade-mark was actually be-

ing used under the business name of Willapoint Oys-

ters, Inc., although the corporation was in effect non-

existent since the period of six months during which

the initially named directors or trustees were to man-

age the company had expired, and no stock had been

sold in Willapoint Oysters corporation at the time,

whereas the corporate laws of the State of Washing-

ton required all the stock to have been subscribed prior

to commencement of business.

Is it any wonder that the District Court refers to

this statement of Mr. Mogan vaguely as ''evidence of a

transfer in ownership or interest" without daring to

assert what interest was transferred and who trans-

ferred it to whom?

As a result of the above-mentioned attempted

amendment of the original application for registration

of the trade-mark WILLAPOINT in the name of the



43

two farms companies, (Plaintiff's Exhibit 13, Finding

IX, Record page 67),

**Tlie substitute declaration and attempted

amendment filed in November, 1931, was refused

by the Patent Office on the ground that there can

be no divided interest in a trade-mark applica-

tion ..." (Finding IX, page 68.)

Consequently,

''in November, 1932, a second substitute declara-

tion was made for registration of the trade-mark

'Willapoint' in the name of defendant (appellee

Willapoint Oysters) . . . Registration of the

trade-mark as a result of the last application w as

again refused, the Examiner stating:

'If Willapoint Oysters, Incorporated, is now
the sole owner of the trade-mark, it appears

that registration could be effected by means

of a complete new application.' " (Finding

IX, Record page 68, 1/3 down to page 69, top).

In this instance the declaration of belief of ownership

was made by Mrs. Steinhaus, w^ho was Mr. Mogan's

secretary, and the declaration was made ostensibly in

the capacity of secretary-treasurer of appellee Willa-

point Oysters corporation, whereas, as mentioned

above, no stockholders meeting was held until 1946,

some fourteen years later, and no directors were prop-

erly elected until 1950. Consequently, this declaration

(•ould not possibly have any effect. Nevertheless, the

Court found on the basis of it,
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of ownership of the trade-mark without there ap-

pearing in the record any instrument, writing or

corporate minute entry establishing such trans-

fer." (Finding IX, Record page 69, 1/4 down.)

Mr. SproU, a patent attorney, requested Mrs. Stein-

haus to sign the above-mentioned declaration as secre-

tary-treasurer of appellee Willapoint Oysters in the

absence of Mr. Mogan (Finding IX, page 68, 2/3

down), and a new application containing a declaration

in the same language as the second substitute declara-

tion was signed by Mrs. Steinhaus at the request of

Mr. Mogan, on the basis of which registration of the

trade-mark in the name of Willapoint Oysters, Incor-

porated was granted on July 11, 1933 (Finding IX,

Record page 69, middle). None of the three corpora-

tions took any specific corporate action with regard

to either the first or second application for registra-

tion of the trade-mark (Finding X, Record page 69).

Nevertheless, the Court found that the trade-mark was

transferred to and became the property of appellee

Willapoint Oysters corporation ''at some time prior

to the actual registration thereof in the name of the

defendant'' (Finding XIII, Record page 71, middle;

page 105, bottom and page 106, top).

Court's Opinion Re Proof of Transfer

These shifting and inconsistent declarations of own-

ership are the only ^indications" or ^^^vidence" spe-

cifically mentioned by the Court in his findings as sup-



45

porting his conclusion of transfer. All these appear

in Finding IX, (Record pages 67, 68 and 69). In

Finding XI the Court admits that ''as far as Mr,

Mogmi was concerned" he was willing and presumably

agreed to change in ownership of the trade-mark, but

Mr. Mogan tvcbs not dealing with Ms own property, but

with a valuable asset of appellant corporation. Bay

Point Oyster Farms. Yet the Court apparently sees no

inconsistency in accepting Mr, Mogan's personal in-

tent or will, if the declarations can even be considered

evidence of that, as binding appellant corporation.

''Why should we not accept evidence of Mr. Mo-
gan 's intention as evidence as transfer of owner-

ship by the farms companies to defendant in the

absence of any positive evidence to the contrary?''

(Record page 54, 1/3 down.)

How could Mr. Mogan 's personal intent have any bear-

ing on transfer of corporate assets?

Mr. Mogan Had No Personal Rights in Trade-Mark

The Court admitted during argument that the rec-

ord establishes no claim of interest on behalf of Mr.

Mogan jjersonally in the trade-mark WILLAPOINT.

Mr. Beach: ... I think we should begin

with the positive finding that for the purpose of

this litigation that the record establishes no claim

of interest on behalf of Mr. Mogan personally.

"The Court: I think that is a fact. It is

true.'' (Record page 120, 1/4 down.)
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Apparently the Court was somewhat influenced by the

fact that Mr. Mogan originated the name ^^Willa-

point.''

*^Mr. Beach : We are talking from the inception

that he never had any interest in the trade-mark.

''The Court: I don't quite agree with that. You
feel he never had any interest in this at all ?

''Mr. Beach: No.

"The Court: What interest did he have?

"Mr. Beach: If a person thinks up a trade-

mark, the rule of law is that that does not create

any ownership.

"The Court: You are talking about a trade-

mark.

"Mr. Beach: That is what we are talking about

here.

"The Court: I was talking about a trade-name

'Willapoint.' I don't say he had an interest in

that, but there are some cases that do indicate that

the man who originates the name has some kind of

an interest. What it is, I wouldn't say.

"Mr. Beach: We have cited cases in our brief

that say there is no interest.

"I think this discussion is very enlightening

because I assumed you used the words 'trade-mark

'

and 'trade-name' sjmonymously and you indicate

now differently.

"There may be some personal correspondence

to that but insofar as ownership in the right and

to the name, that has not entered into the litiga-

tion.
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(i\The Court: No, but it has entered into the

Court's reasoning in writing the memorandum.

''Mr. Beach: Therefore there should be some

conclusion on the interest in the trade-mark. In-

terest in the trade-mark can be established only by

first use.

^'The Court: I think the reasoning here is that

the distinction between trade-mark and trade name
was not one that Mr. Mogan drew and he may have

assiuned some interest not justified under the de-

cisions.

^^Mr. Beach: I think that is correct, but since

we are dealing with property in a trade-mark

—

^^ The Court: Yes.

''Mr. Beach (continuing) : —I think it would

be appropriate to say that Mr. Mogan had no inter-

est." (Record pages 122 and 123.)

Cases definitely establish that the Court's feeling that

authorship or origination of the mark gave Mr. Mogan
some rights in it as a trade-mark was entirely un-

founded. The Commissioner of Patents himself has so

stated in the case of Dickerson v. Wyandotte Chem-

icals Corp,, 91 USPQ 345. (Appendix 8.)

The Courts have also followed this doctrine.

''
, , , it is well established that the right to a

particular mark grows out of its use, not its mere
adoption, . . .

'' (Italics supplied.) George

W, Luft Co, V, Zande Cosmetic Co,, 142 F. (2d)

536.

Registration does not add any incident of owner-

shij). As the Supreme Court has stated

:
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''
, . . the Federal statute did not attem^pt

to create exclusive substantive rights in marks, or

to afford a refuge for piracy through registration

under the Act, but to provide appropriate proce-

dure and to give the described protection and

remedies where property rights existed. The ac-

quisition of such property rights in trade-mm^ks

rested upon the laws of the several States, United

Drug Company v. Rectamus Company, 248- U. S.

90, 98; American Steel Foundries v, Robertson,

269 U. S. 372, 381 ; United States Printing & Litho-

graphing Com,pany v. Griggs, 279 U. S. 156, 158."

American Trading Company v. H, E. Heacock Co.,

285 U. S. 247. (Italics supplied.)

Circuit Courts have announced the same doctrine.

(Appendix 9.)

As stated by the Supreme Court in the Americam

Trading Company case quoted just above, the acquisi-

tion of ownership in a trade-mark depends upon state

law.

The State of Washington, which law controls in

the instant case, has held that trade-mark rights are

acquired only by use. In Seattle Railway v. Amalga-

mated Association, 3 Wash (2d) 520 at 532, the Court

stated

:

^*To acquire the ri^ht to use a particular name,

it is not necessary that the name be used for any

considerable length of time. It is enough to show

that one was in the actual use of it before it was

begun to be used by another. Rosenburg v. Fre-

mont Undertaking Co., 63 Wash. 52, 114 Pac. 886.''
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Relying on the same precedent, the Washington

Supreme court affirmed its position in the later case

of Foss V, Culhertson, 17 Wn. (2d) 610. (Appendix

10.)

There can be no question, therefore, that Mr. Mogan

1 no individus

as a trade-mark.

had no individual rights iii the name WILLAPOINT

Erroneous Basis for Court's Finding of

Transfer of Trade-Mark Title

The Court gave as the essence for his basis of

reaching his decision on the ground of transfer the fol-

lowing comments, beginning on page 125 of the Record.

^' The Court: 1 think this, Mr. Beach:

'*The Court was attempting to evaluate what
evidence there was in this case to establish a trans-

fer and one portion or part of the evidence in the

case was these proceedings and, therefore, what
weight might be attached to them.

'

' In and of themselves they were not—the state-

ments were not—positive, but they were, in the

lack of other evidence they were, evidence and in

outlining the nature of the proceedings I was in-

dicating how Mr. Mogan was apparently regard-

ing the transaction.

''I wasn't attempting to make findings of fact

or set forth the facts through indulging in the rea-

soning of that testimony.''

''Mr. Beach: Nevertheless, your Honor, this

does lead up to the basis on which your Honor, as
I understand, made its decision.



50

'
' The Court : Made a finding.

'

' (Record page

125, top.)

The confusion of the Court's thinking in an attempt

to justify a decision for appellee Willapoint Oysters

Corporation is indicated by the remarks of the Court

when the resolution transferring the title to assets

from appellant Bay Point Oyster Farms to appellee

Willapoint Oysters corporation, set forth in Finding

VII (Record page 61 and page 62), was mentioned.

^^ The Court: . . . I didn't make a finding

that it was transferred by the resolution. It is

vague and that is why I went to some length in out-

lining the procedure as indicated in the Patent Of-

fice proceedings : The application that was origi-

nally made and the transferring then from one

company to the other and then to the defendant

Willapoint. Whether it was at the time they

adopted the original resolution in 1930'—when the

two (2) farms companies passed those resolutions

at the time that the Defendant was formed—or

after the proceedings indicated that there was a

transfer of whatever the interest was, if any. So

the Court felt that the evidence didn't justify mak-

ing a finding specifically as of the date of that

resolution in 1932, or otherwise, but felt that there

was a transfer. So that there wasn't a positive

finding made as of when the transfer took place

except that it was before the issue." (Record

page 128, 2/3 down to page 129, top.)

A question to be considered by the Court on appeal,

therefore, is whether the Trial Court was justified in
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reaching his decision on his ''feeling" that there was a

transfer, without any probative evidence of a transfer,

and without being able to state any factual basis which

he could glean from the evidence as establishing such

transfer.

Mogan's Statements as to Trade-Mark Ownership Were

Unknown to Bay Point Directors and Stockholders

As has been pointed out, the Court really based his

decision of transfer of the trade-mark WILLAPO'INT
from appellant Bay Point Oyster Farms to appellee

Willapoint Oysters corporation wholly on self-serving

declarations of belief in applications for registration of

the trade-mark WILLAPOINT, the existence of which

and the nature of which were unknown to the board of

directors or the stockholders of any of the three cor-

porations (Finding XIII, Record page 105, middle).

After evaluating the evidence the Court found ^^no

positive evidence . . . either that the board of di-

rectors ... or the stockholders . . . had any

direct or positive knowledge of the above outlined ef-

forts toward securing registration of the trade-mark

in the name of the defendant corporation." It was

therefore necessary in the latter part of that finding

for the Court to resort to a presumption of knowledge,

which certainly at first blush would appear to be a poor

basis on which to dej^rive a corporation of a valuable

asset.

At the end of Finding XIII (Record page 106) the

Court then berates these parties for not investigating,
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opposing or questioning the transfer of ownership of

the trade-mark when, indeed, there had been no trans-

fer which could have been questioned. At the very

minimum, actual knowledge by stockholders is neces-

sary before they can be properly accused of not taking

action to contest a proceeding adverse to their rights.

See Section 978, Volume XIII, American Jurispru-

dence.

The only notice of any kind which the record shows

was given to directors of Bay Point Oyster Farms was

in the corporate minutes quoted in Finding X by the

Court (Record page 69, bottom). In the meeting for

December 9, 1933, at which directors of Bay Point

Oyster Farms and Willapa Oyster Farms were pres-

ent, Mr. Mogan made the statement, '^ Trade name has

been patented and we have the certificate. '' This cir-

cumstance is included in the Court's Finding X,

(Record page 69). It should be noted that this state-

ment by Mr. Mogan was in connection with the trade-

mark registration, just as were the other declarations

on which the Trial Court relied to show transfer of

ownership.

Here is certainly a declaration of intention made
by Mr. Mogan, and if mere written declarations of

ownership in conventional applications for registra-

tion of a trade-mark can be given the great weight at-

tributed to them by the trial Court, surely this direct

statement to the directors of Bay Point Oyster Farms
and Willapa Oyster Farms and to the purported direc-

tors of Willapoint Oysters by the common president of
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the two farms companies and self-styled president of

Willapoint Oysters corporation is much more cogent

evidence of an intent to transfer the ownership of the

now-registered trade-mark on jointly to the two farms

companies or to the three corporations. Nevertheless,

the trial Court failed to carry his theory of the case on

to this logical conclusion of further transfer of the

ownership.

Here was an excellent opportunity of Mr. Mogan,

when he was face-to-face with all the directors involved

to make clear his intention, and he did not do it. If

Mr. Mogan had intended by the procedure of obtaining

the registration to have the ownership of the trade-

mark WILLAPOINT vested in appellee Willapoint

Oysters corporation as a separate and independent cor-

poration, certainly he would have at this time made a

clear statement that the trade-mark had been register-

ed in the name of that corporation and that it was his

intention that such corporation own it. Under such

circumstances the Court might well impose a duty on

the directors of Bay Point Oyster Farms to challenge

such a situation. The declaration actually made by

Mr. Mogan was no more definite than the statements

in the applications for registration as to any assign-

ment of the trade-mark or intention of Mr. Mogan
that its ownership be changed. The trial Court con-

deiuns ''speculation," but certainly the basis for his

decision was the wildest rationalization of Mr. Mogan 's

^^ intent."

We agree with the Court's conclusion, which is in-

consistent with his decision, that
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''G. T. Mogan . . . was primarily interested in

securing registration of the trade-mark in the Pat-

ent Office . . .
'' (Finding XI, Record page

70.)

The Court then states further that Mr. Mogan

"
. . . apparently was only secondarily inter-

ested as to which corporation or corporations

might have ownership of the trade-mark/' (Find-

ing XI.)

which is putting it mildly. A true evaluation of Mr.

Mogan 's statements in the declarations which he made

and the statements in that made by Mrs. Steinhaus of

which he knew, indicate a flagrant disregard of Bay
Point Oyster Farms ownership of the trade-mark.

The Court is probably also right in his statement in

Finding XII that (Record page 70)

''
. . . G. T. Mogan was, so far as the evidence

shows, endeavoring and working in good faith for

the establishment of a successful oyster business
9y

but Mr. Mogan was woefully ignorant of trade-mark

law, and unfortunately, as the record shows, was rely-

ing on an incompetent patent attorney, Mr. SproU, to

prepare the trade-mark applications for him.

Since Mr. Mogan 's patent attorney did not know
what he was doing, and Mr. Mogan was following the

advice of his patent attorney, and these proceedings

were not revealed to the directors or stockholders of
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Bay Point Oyster Farms, how can the Trial Court

conscientiously divest the stockholders of Bay Point

Oyster Farms of their assets on the basis of a presivmp-

tion of knowledge of a non-existent *^fact'' of transfer

of ownership (Finding XIII, Record page 106) ?

Joint Venture Relationship of Farms Companies

It has been shown that appellant Bay Point Oyster

Farms was not divested of its ownership of the trade-

mark WILLAPOINT at any time prior to registra-

tion of the trade-mark in the name of Willapoint Oys-

ters corporation on July 11, 1933. The question then

arises as to whether Bay Point Oyster Fanns lost its

rights to the trade-mark by virtue of the business in

which it engaged jointly with Willapa Oyster Farms.

During the years from the fall of 1931 to the sum-

mer of 1950, Bay Point Oyster Farms and Willapa

Oyster Farms collaborated in the joint venture of pro-

ducing and selling oysters in the name of Willapoint

Oysters, Inc. under the trade-mark WILLAPOINT.
There is no written joint venture agreement between

Bay Point Oyster Farms and Willapa Oyster Farms,

and consequently the relationship of these two farms

companies must be spelled out from a study of their

actual collaboration and activities. It is not necessary

to have a written agreement in order to establish a joint

venture enterprise. (Appendix 11.)

This doctrine applies in the case of corporations as well

as in the case of individuals. The Crane text on Part-

nerships (West Publishing Co., 1938) at page 121

states.
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^^The category of joint adventure has been

employed to legalize an association between cor-

porations, so as to allow a claim for damages for

non-performance of executory portions of the con-

tract. Luhrig Collieries Co, v. Interstate Coal <&

Dock Co., 281 F. 265 (D. C. 1922). ^It is perhaps

true that the agreement at bar would have created

a partnership if made by individuals, yet it is

strange that, so far as I have found, no such con-

tract to which a corporation was a party has been

held invalid on the ground that a partnership was

intended. ..."

On page 122 the text continues

:

^^For the creation of the relation of joint adven-

turers no express agreement is necessary. The ex-

istence of the relation Ymay he inferred from the

conduct of the parties," (Italics supplied.)

What factors, then, determine whether corporations

have engaged in a joint venture?

As pointed out in the quotation above from the

Crane text, a relationship which would have created a

partnership between individuals is considered to be a

joint venture in the case of corporations. As was

stated on page 36 of the same text,

^^Assuming that corporations have the power to

enter into joint adventures, that is what is pre-

sumed to be intended by an agreement which in the

case of individuals would be held to be one of part-

nership.''
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Management of Willapoint Oysters by Directors of

Farms Companies Acting Jointly

Probably the paramount characteristic of a part-

nership is the cooperation of the partners in the man-

agement of the business, and the same would apply to

joint ventures. The facts of this case, as will be evi-

dent from a perusal of the minute book of Bay Point

Oyster Farms, Plaintiff's Exhibit 21, indicate that

the directors of the two farms companies collaborated

in the conduct of the business by meeting in joint meet-

ings, and this is indicated by the Court's Finding XII.

The manner in which the business was conducted at

these meetings is of special interest. In the meeting

of January 8, 1933, for example, the directors of the

two farms compmiies authorized sale of stock in appel-

lee Willapoint Oysters corporation, even though there

had been no stockholders meeting nor election of di-

rectors, nor election of officers in that company. This

action was taken by a single motion of the entire meet-

ing. (Record page 292, bottom and page 293.)

This was the pattern set up for the conduct of busi-

ness at the joint meetings of the directors of Bay Point

Oyster Farms and Willapa Oyster Farms. A single

motion was presented to and passed by motion of the

entire meeting. Note, for example, the action taken

by a single joint motion on purchase of oysters from

growers other than the farms companies (Record page

320, top) and on action to investigate the packing of

tuna fish (Record page 333).
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When, however, items came up of individual inter-

est to one or the other of the farms companies, only

those directors of such companies voted, as indicated

on the immediately preceding page of the record (Rec-

ord page 332).

Of particular interest is the way in which the stock

of oysters on hand was treated. In Mr. Mogan's per-

sonal report to the shareholders of Bay Point Oyster

Farms, he spoke of the stock of canned oysters on hand

as though they were owned beneficially by Bay Point

Oyster Farms so that a profit would result when they

were sold. (Record page 306, bottom and 307). The

stock of oysters on hand in the name of appellee Willa-

point Oysters corporation was treated in the same fash-

ion years later in 1939 when a loan on the basis of the

w^arehouse stock of oysters as security was authorized

by a joint motion at the meeting of the directors of

Bay Point Oyster Farms and Willapa Oyster Fanns,

held jointly (Record page 734, bottom and 735, top).

Bear in mind that during this time there were no legal-

ly elected directors of Willapoint Oysters corporation.

A common manager for the oyster growing opera-

tions of the two farms companies and the selling opera-

tion carried on under the name of Willapoint Oysters

corporation was employed under contract (Record

pages 318, bottom and 319) . Mr. Lillie was elected by a

vote of all the directors at the meeting. He was to con-

fer with the common president of the three companies

and was to act under the direction of the directors from

time to time with respect to policies to be pursued. Ob-
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viously these ^^ directors'' were the directors of Bay

Point Oyster Farms and Willapa Oyster Faims, act-

ing jointly, because there were no legal directors for

Willapoint Oysters corporation. This deduction is

supported by the action taken at the meeting of De-

cember 9, 1939, of Bay Point Oyster Farms and Wil-

lapa Oyster Farms directors (Record pages 738 and

739), at which hy a single motion of these joint direc-

tors Mr. Lillie was authorized to purchase oysters from

other companies and to market them. Also, by a single

motion of the Bay Point Oyster Farms and Willapa

Oyster Farms directors meeting jointly Mr. Lillie was

authorized to handle crab (Record page 740, top).

Mr. Lillie was even '^elected" executive vice-presi-

dent of appellee Willapoint Oysters corporation hy a

single motion of the joint directors of Bay Point Oys-

ter Farms and Willapa Oyster Farms (Record page

740, bottom and 741, top). Certainly the corporations

could not have cooperated any more intijiiiately as part-

ners or joint venturers than this in the management of

the oyster selling enterprise.

Financing, Liabilities, Profit and Loss of Willapoint

Oysters Shared Between Farms Companies

The financial affairs of Willapoint Oysters cor-

poration also were the direct concern of Bay Point Oys-

ter Farms and Willapa Oyster Farms, acting jointly.

As has been pointed out above, by joint resolution or

motion of the directors of the two farms companies,

additional stock in Willapoint Oysters corporation was



60

authorized to be sold. By joint motion the directors of

Bay Point Oyster Farms and Willapa Oyster Farms

authorized payment of a 6% dividend to holders of the

stock of Willapoint Oysters corporation (Record page

759, bottom and 760, top). This, of course, was quite

logical because Article VI of the by-laws of Willapoint

Oysters, found on pages 2 and 3 of Plaintiff's Exhibit

7, provided that Willapoint Oysters corporation was

a service organization

^Ho provide a joint harvesting, opening and mar-

keting of the oysters for the companies holding

shares therein"

and stating specifically that such corporation

^'is not organized for profit, but may in the dis-

cretion of the directors pay a nominal dividend.''

Since there were no *' directors" of Willapoint Oysters

corporation, the directors of Bay Point Oyster Farms

and Willapa Oyster Farms, acting jointly, served as

the board of directors for appellee Willapoint Oysters

corporation, even to the extent of establishing the

amount of a nominal dividend and directing its pay-

ment.

In addition, Bay Point Oyster Farms and Willapa

Oyster Farms financed the operation conducted in the

name of Willapoint Oysters corporation in marketing

oysters, and, for the purpose of enabling bank loans to

be obtained to finance such operations, entered into

subordination agreements which subordinated any
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claims of Bay Point Oyster Farms and Willapa Oyster

Farms to the general creditors of the operation con-

ducted under the name of Willapoint Oysters. (Rec-

ord, pages 566, 567, 736, 737, 738 and 771 to 778.) Ap-

pellant requested a finding by the Trial Court on this

situation in paragraph P at the bottom of page 97 and

on page 98 of the record. This finding was refused by

the Court, not on the basis that it was wrong, but that

^' ... it would seem to the Court it would be

necessary to provide much of the record in any

event and that the Court could not be very helpful

in that respect by setting forth some findings

which might not be contrary to the facts. The
Court doesn't indicate by refusing them that some

phases of them may not be consistent with the facts

as shown by the evidence, but that they are not

essential at all to the Courtis conclusions.'' (Rec-

ord page 146.)

It therefore becomes necessary to refer to the record.

In accordance with the stipulation

''Up to May 31, 1931, all expenses incurred by

Willapoint were eventually charged to Bay Point,

and all income received by Willapoint was even-

tually credited to . . . Bay Point." (Record

page 347.)

The Court will recall that the Trial Court found

transfer of the trade-mark to appellee Willapoint Oys-

ters at some time and in some way, both of which were

indeterminate, prior to July 11, 1933, the registration
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date of the trade-mark. It is interesting that for the

year 1931-1932 each farms company received a profit,

for 1932-1933 the operation showed a loss to each, and

for 1933-1934 the operation showed a profit to each

farms company, which were equally attributed to the

two farms companies in each instance. During this

period each of the farms companies had a written

agreement with appellee Willapoint Oysters corpora-

tion that Willapoint Oysters would operate without

profit to itself because the two farms companies were

financing its operation (Record page 377). A similar

agreement appears in the record at the middle of page

285.

The accoimtant, Mr. Wollenweber, testified that

prior to 1935

^^
. . . there was no oyster cost to Willapoint

for the oysters purchased. In other words, the

entire net was turned over to the two (2) com-

panies who in turn charged their oysters with ex-

penses against that account.'' (Record page 366.)

As to subsequent years, the farms companies were

*^paid" for their oysters a price determined by the ac-

countant in accordance with the cost and profits of

the operation. As the accountant, Mr. Wollenweber,

explained,

*^
. . . at the end of each year I would make up

a profit and loss statement without any cost of

oysters from the two (2) companies. We would

take that figure and determine what price to pay

to the Paims companies." (Record page 367.)
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No money actually changed hands, however, but the

price adjustment was made merely on the basis of a

bookkeeping entry, on the basis of a profit and loss

statement. As Mr. Wollenweber explained further,

^' ... we would take a trial balance of profit

and loss statement and without any charge for

oysters from the two (2) Farms corporation. Bay
Point and Willapa, and then I would determine

about the amount I could put into the two (2)

Farms companies as profit and I would consult

with Mr. Lillie and we would determine the exact

amount per case/'

That practice was followed up to August 1950 (Record

page 372). As Mr. Hayes, who was responsible for

terminating the joint venture operation between Bay
Point Oyster Farms and Willapa Oyster Farms by

obtaining stock control of appellee Willapoint Oysters

corporation through his wholly owned corporation

Coast Oyster Company, stated:

'^ ... there was a big period of time there

when the Farms companies did not receive their

money, and that the bookkeeping system was that

it was just entries backwards and forwards . . .

"

(Record page 162).

This was confirmed by Mr. Lillie, manager of the

three companies.

**Then instead of payments actually being

made, the arrangement between Willapoint Oys-

ters and the two (2) Farms companies. Bay Point
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Oyster Farms and Willapa Oyster Farms, was

just a matter of bookkeeping entries ?

*^A. The majority of it was; yes.

**Q. And that applied to the dividends as

well?

^'A. I think so; yes.'' (Record page 633.)

The independent and disinterested auditor, Mr. Carlos

Zener, stated that for the years 1936 to 1946 he

could remember no case where money was transfeiTed

from WiUapoint to Bay Point, and that Willapoint

paid the bills for Bay Point (Record pages 509, 510,

511). Thus, as Mr. Bailey explained, the operation

of Willapoint Oysters was financed by the money due

the farms companies being left in the treasury of

Willapoint Oysters, Incorporated, plus loans from the

bank and brokers (Record page 493).

In determining the relationship of the two farms

companies as joint venturers, what could be more pro-

bative than such intimate joint participation in man-

agement of the Willapoint Oysters operation by joint

meetings of the directors of Bay Point Oyster Farms

and Willapa Oyster Farms while Willapoint Oysters

had no authorized directors, and the intimate comin-

gling of their financial affairs, shouldering of finan-

cial liability and equal sharing of profits and losses?

The most sensitive spot in a business, of course, is the

pocketbook.
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Legal Interpretation of Cooperation of Farms Companies

it is believed tiuit tiie facts discussed at consider-

able length above show that the operation conducted

under the name of appellee Willapoint Oysters cor-

poration was nothing more than a joint venture rela-

tionship ot Buy Point Oyster Farms and Willapa Oys-

ter h'arms (Appendix 13), and therefore what cor-

porate structure of appellee Willapoint Oysters there

was sJiould simply be ignored, if the Court does not

wish to go that far, at most Willapoint Oysters cor-

poration was simply the marketing agent and service

company of i3ay Point Oyster Farms and Willapa

Oyster Farms. This was the conclusion of the United

States Supreme Court in a case having not as persua-

sive a factual background, namely Chicago^ Miltvaukee

<k St. Paul liailway Company, et ah, v. Minneapolis

Civic cD Commerce Association, 247 U. S. 490, 62 L. Ed.

1229. in that case the two railway companies, for

brevity designated the Milwaukee company and the

Omaha conix>any, purchased a Minnesota corporation

called the Eastern company, which had an authorized

capital stock of one million dollars, but had not at the

time of purchase begun any construction work, in

that case, the Court stated,

^'Thus, the question presented for our decision

is whether the Eastern Company, in form a cor-

porate entity, separate and distinct from the Mil-

waukee and Omaha companies, is in reality an in-

dependent carrier, . . . or w^hether it is a mere
agency or instrmnentality of the two corporations,

which own all of its cai)ital stock, . , .
''
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The Eastern company was definitely operated on a

profit basis, whereas the nominal dividends of Willa-

point Oysters and the profits from the sale of the

oysters were simply credited to the two farms com-

panies as book entries. In the railway company case,

as in the instant case, the financing was done by the

cooperating coaipanies through loans to the operating

company.

The question of control of the cooperating compa-

nies over the operation of the Eastern company was

considered to be very important (Appendix 14). The

Court concluded that the purpose of the contract was

^Ho take away frojn the board of directors of the

Eastern Company, the usual and lawful governing

body of a corporation, the normal legal control of

the company's affairs in several most important

respects.'' (Italics supplied.)

This was precisely the effect of the conduct of opera-

tions in the name of Willapoint Oysters corporation

in the instant case by joint meetings of the boards of

directors of Bay Point Oyster Farms and Willapa

Oyster Farms, as discussed above, without the election

of directors in Willapoint Oysters corporation until

Mr. Hayes decided that the joint venture relationship

should be terminated, and Willapoint Oysters corpora-

tion, which he and his company controlled through

Willapa Oyster Farms, should deprive the stockhold-

ers of apijellant 13ay Point Oyster Farms of the valua-

ble trade-mark WILLAPOINT if he could.
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The effect of the agreement in the railway com-

pany case constituted,

^'an obvious surrender by the Eastern Company
of substantially all freedom of corporate action

and an assumption of control over that company
by the Milwaukee and Omaha companies, which

converted it largely into a mere agency or instru-

mentality for doing their bidding."

The facts of the present case even more definitely

point to a mere agency or puppet relationship, because

instead of Willapoint Oysters corporation being "con-

verted" it sunply never was activated by the holding

of an organizational stockholders meeting and the elec-

tion of proper directors for almost eighteen years after

the first stock was issued.

in the railway company case the Eastern company

at least had directors, although they were for the most

part officers either of the Milwaukee or Omaha com-

pany. Also, the Eastern company had an independent

president, whereas over most of the years the so-called

"president" of Willapoint Oysters corporation, who
was not properly elected until 1950, was the common
president of Bay Point Oyster Farms and Willapa

Oyster Farms.

The United (States Supreme Court concluded in the

railway case,

"With the facts thus sununarized, it is diffi-

cult to conceive of a plan for the control of a joint-

ly owned company and for the operation of a joint-
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ly owned track more complete than this one is, and

it is sheer sophistry to argue that, because it is

technically a separate legal entity, the Eastern

Company is an independent public carrier, free in

the conduct of its business from the control of the

two companies which own it, . . .
''

While the United States Supreme Court found it diffi-

cult to conceive of a plan more complete than the one

which it considered in the railway case for the control

of a jointly owned company, the facts of this case con-

stitute such a more complete plan. Instead of setting

up a separate management board of directors for the

puppet corporation and then entering into an agree-

ment with such corporation to limit the authority of

such board of directors, Mr. Mogan and his successors

simply did not set up a board of directors for Willa-

point Oysters corporation, but managed its affairs hy

the joint boards of directors of the stockholder corpora-

tions, Bay Point Oyster Farms and Willapa Oyster

Farms.

Thus, while at first glance it might have appeared

risky for all the financial operations, conduct of busi-

ness, borrowing and actual custody of funds to be in

the name of Willapoint Oysters corporation, as a mat-

ter of fact this did not seem to be risky because the

entire operation conducted under the name of Willa-

point Oysters, Inc. was actually managed by the joint

boards of directors of the farms companies, for there

were no properly elected directors of Willapoint Oys-

ters corporation. As in the railway case, therefore,
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^'the evidence makes it very clear that all through

its corporate life the Eastern organization has been

consistently used as a mere agency of the two

owning companies to accomplish their original pur-

pose."

The United States Supreme Court, then concluded

:

''Much eanphasis is laid upon statements made
in various decisions of this court that ownership,

alone, of capital stock in one corporation by an-

other, does not create an identity of corporate in-

terest between the two companies, or render the

stockholding company the owner of the property

of the other, or create the relation of principal and
agent or representative between the two . . .

(citing cases).

''While the statements of the law thus relied

upon are satisfactory in the connection in which

they were used, they have been plainly and repeat-

edly held not applicable where stock ownership has

been resorted to, not for the purpose of participat-

ing in the affairs of a corporation in the normal

and usual manner, but for the purpose, as in this

case, of controlling a subsidiary company so that

it may be used as a mere agency or instrumentality

of the owning company or companies, (citing

cases.) In such a case the courts will not permit

themselves to be blinded or deceived by mere forms

of la IV, but, regardless of fictions, will deal with

the substance of the transaction involved as if the

corporate agency did not exist and as the justice

of the case may require.'' (Italics supplied.)
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While the Supreme Court uses the word ''agency" for a

situation such as this, and it has been discussed above

that appellee Willapoint Oysters was simply the mar-

keting agency and service company of the two farms

companies, it is believed that the designation of joint

venture is equally accurate. The case of Matheivs

Conveyor Co. v. Palmer-Bee Co., 135 F. (2d) 73, 57

USPQ 219, quoting from the Supreme Court decision

of Standard Fashion Co. v. Magrane-Houston Co., 258

U.S. 346, stated:

''It is insisted by the petitioner that the con-

tract is not one of sale, but is one of agency or joint

venture/' (Italics supplied)

Basis of Use of Trade-Mark by

Appellee Willapoint Oysters

Whether appellee Willapoint Oysters be considered

the marketing agent of the two farms companies, or

the joint venture instrument or puppet of these com-

jjanies, entirely ignoring its corporate structure so that

the farms companies in effect were acting as partners,

the use of the trade-mark was by implied license from

the owner. Bay Point Oyster Farms. As discussed in

a previous section, "Legal Rights of Sales Agents in

Trade-Mark of Principal/' the law implies a license

to an exclusive sales agent to use the trade-mark. Sim-

ilarly, a trade-mark owned by one partner may be

licensed to the partnership without thc^ individual part-

ner losing his right to it; E. F. Prichard Co. v. Con-

sumers Brewing Co., 136 F. (2d) 512, 58 USPQ 362
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(xVppendix 15). 'I'he facts of that case are in many

respects similar to the present situation.

In the case of Kidd v, Johnson, 100 U. S. 617, to

which the Frichard case referred, the Supreme Court

stated,

**it is admitted that Pike was tlie owner of the

trade-mark when he took two of his clerks into

partnership and formed the firm of S. N. Pike &
Co. He did not place his interest in the trade-

mark in the concern as a part of its capital stock.

He allowed the use of it on packages containing the

whiskey manufactured by them; but it no more
became partnership property from that fact than

did the realty itself, which he also owned, and on

which their business w as conducted. He was en-

gaged in the same business before the partnership

as afterwards, and taking his clerks into partner-

ship changed in no respect, beyond its terms, their

relation to his individual property.^'

Thus in the present case use of the trade-mark WIL-
LAPOINT in the name of appellee Willapoint Oysters

corporation did not divest Bay Point Oyster Farms
of its ownership of this trade-mark. Also, in a joint,

profit-sharing venture such as this, use of the trade-

mark by the joint venture instrmnentality does not

effect abandonment of the trade-mark by the owner

participating in the joint venture; Alfred G, Belden v.

Zophar Mills, Inc., 34 F. (2d) 125, 2 USPQ 199. (Ap-

pendix 16.)
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Repudiation of Joint Venture or Marketing Agency

Relationship by Hayes

Mr. Hayes, who, through his solely owned corpora-

tion, Coast Oyster Company, effectively controlled

Willapa Oyster Farms, conceived the idea of gaining

personal control over the business conducted under the

trade-mark WILLAPOINT by acquiring a small

amount of stock in appellee Willapoint Oysters. The

mechanics of this stock control are illustrated in the

stock ownership chart, Plaintiff's Exhibit 1. Such

stock control was acquired in the spring of 1950, and

shortly afterward a stockholders meeting for appellee

Willapoint Oysters was held on July 28, 1950, at which

for the first time only three directors were elected

(Plaintiff's Exhibit 8, page ). The directors

elected were Mr. Verne Hayes, Mr. Ward Kumm, at-

torney for Verne Hayes, and Mr. R. H. Bailey, presi-

dent of appellant Bay Point Oyster Farms company.

Thus, Mr. Hayes had effective stock control of Willa-

point Oysters corporation and effective control of the

board of directors.

Almost inmnediately thereafter at a directors meet-

ing of August 4, 1950 Mr. Hayes and Mr. Kmnm forced

through an entirely new set of by-laws of Willapoint

Oysters corporation which completely eliminated the

non-profit service company provision in Article 6 of

the original by-laws. This action was taken over the

dissent of Mr. Bailey, representing Bay Point Oyster

Farms, despite the fact that corporate by-laws are

in effect an agreement between the stockholders.
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Mr. Hayes gave as his excuse for this action his

dislike of the close cooperation between the two farms

companies and the intermingling of their affairs both

nianagerially and financially. As he stated in his tes-

timony,

'*
. . . that the bookkeeping system was that it

was just entries backwards and forwards, and that

is one of the things w^e objected to. Nobody knew
where we were, any of the companies." (Record

page 162.)

When a statement of the close and practically insep-

able cooperation of the two farms companies was read

to Mr. Hayes from an auditor's report during the tak-

ing of his testimony (Record page 172), he was asked,

^'Q.
. . . Is that your understanding as to

how they operated while you were an officer of the

companies VVillapoint Oysters and WillajJa Oys-

ter?

''A. That is my understanding that, since

1946, it was the way they operated. That was one

of our objections to the operations, that they were

coming!ed and worked together without regard for

one another." (Record page 173, bottom.)

By a strange coincidence Mr. Hayes' lawyer at the

same time also felt that the cooperation of Bay Point

Oyster Farms and Willapa Oyster Farms should be

discontinued, perhaps for the benefit of Mr. Hayes.

He testified

:
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^'To my way of thinking, any dealings between

Willapoint and Willapa and Bay Point, or any of

these companies, should be regardless of whether

a person were connected in an official capacity

with both companies, and should be as though they

were both strangers, and I had reason to believe

—

I don't know—but that had not been done.
'

' (Rec-

ord page 188.)

Promptly after this revision of the by-laws of ap-

pellee Willapoint Oysters, Mr. Kumm, president of

appellee Willapoint Oysters, informed Mr. Bailey,

president of appellant Bay Point Oyster Farms, that

Bay Point Oyster Farms no longer would be able to

market oysters under the trade-mark WILLAPOINT
in the Willapoint Oysters operation on the old coopera-

tive basis, but that they must deal on the same basis as

any stranger, if at all. Thus ended the joint venture

as a result of the breach by Hayes of the fiduciary re-

lationship between the joint venturers ; Spencer v, Wil-

sey, 330 111. App. 439, 73 USPQ 359 (Appendix 17).

In view of this rupture of the joint venture relation-

ship. Bay Point Oyster Farms was justified in treating

the arrangement as at an end for all purposes; A\pex

Electrical Manufacturing Compa/ny v. Apex Appliance

Company et aL, 24 USPQ 49 (Appendix 18).



70

Right to Trade-Mark Use Upon
Termination of Joint Venture

The termination of the joint venture relationship

resulted in termination of the implied license to use

the trade-mark by the joint venture marketing agent,

VVillapoint Oysters, which by the events described had

become an independently operating corporation, and

the right of the true owner of the trade-mark, appel-

lant Bay Point Oyster Farms, to resume its exclusive

use of such trade-mark. The first of these results is

established by the case of Jwmes Martin <& Co., Ltd., v.

V. Casazza & Bro., 27 USPQ 424, citing the case of

Stratton & Tersteyge Co. v. Stiglitz Furnace Co., 258

Ky. 678; 81 S. W. (2d) 1 (Appendix 19). The right of

appellant Bay Point Oyster Farms to resume its use

of the trade mark is supported by the case of E. F.

Prichard Co. v. Consumers Brewing Co., 136 F. (2d)

512, 58 USPQ 362, citing Cardinal v. Taylor, 302 Mass.

220, 19 N. E. 2d 58 (Appendix 20).
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Conclusion

For the reasons and on the basis of the cases dis-

cussed above, it is submitted that

(1) Appellant Bay Point Oyster Farms is

still the rightful owner of the trade-mark WILLA-
POINT.

(2) Appellee Willapoint Oysters has no fur-

ther right to the use of such trade-mark.

(3) Appellant Bay Point Oyster Farms has

the sole right to the exclusive use of such trade-

mark.

(4) Bay Point Oyster Farms has not com-

peted unfairly with Willapoint Oysters, but, on the

contrary, Willapoint Oysters has been guilty of

the unfair competition, and consequently should

be enjoined and should respond in damages to ap-

pellant Bay Point Oyster Farms.

Respectfully submitted,

ROBERT W. BEACH
1265 Olympic National Building

Seattle 4, Washington

Attomey for Appellant
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APPENDIX

1. ^^ . . the appellant in the case at bar had the

ric:ht to use the name ^ Royal George' only by vir-

tue of the fact that it was the exclusive sales agent

of the opposer in the United States during the

period in question. Even if the applicant's name
alone had been used upon the product during this

time, which of course it had not, it would not have

had the right upon the termination of the contract

to continue to use the name, Stratton & Terstegge

Co, V. Stiglitz Furnace Co,, 258 Ky. 678; 81 S. W.
(2d) 1 (1935) and cases there cited. The license

to use the mark together tvith the sale of the pro-

duct cannot properly he held to constitute an ahan-

domnent. United States Ozone Co., et al, v. United

States Ozone Company of America, 62 F. (2d) 881

(C. C. A. 7, 1932) ... the use of the mark by
the applicant was, through principles of agency,

the use of the mark by the opposer, the latter

standing in the position of principal and the for-

mer in the position of agent ; and so it can fairly

be said that throughout the period in question the

opposer was indeed using the mark and that it is

the applicant who has in fact never used it in its

own right, ... In my opinion the right of
the opposer to prevent registration is too clear to

partake of any doubt." (Italics supplied.)

2. ''In the instant case the pleadings do not disclose

the nuture of the license issued to plaintiffs dis-

tributor or th(^ circumstances under which it was
granted. All that does appear is that some cheese



not of plaintiff's manufacture was sold by plain-

tiff's distributor under a label designed by the

distributor.

'^A trade mark may be assigned, licensed^ or

lent^ as long as it rejnmns associated with the saime

product or httsiness with which it has become as-

sociated in the public mind, E. F. Prichard Co, v.

Consumers Bretving Company, 136 F. 2d 512, and

this court has held that there appears to be no

legal obstacle either to a retailer assigning his

trade mark to the manufacturer of the article sold

by the retailer or to a manufacturer assigning his

trade mark to one who sells the goods of the manu-

facturer. Corral, Wodiska & Co, v, Anderson,

Thorson & Co,, 95 F. 2d 11, 14. It has recognized

the right of a sales agent to use the manufactur-

er's trade mark. United States Ozone Co, v. United

States Ozone Co, of America, 62 F. 2d 881. See

also Smith v. Dental Products Co,, 140 F. 2d 140;

Hicks V, Anchor Packing Co,, 16 F. 2d 723 ; Moraind

Bros,, Inc, v, Chippeiva Springs Corp., 2 F. 2d 237.

The fact that plaintiff was not the actual manufac-

turer of the cheese upon which its distributor was
permitted to place the label in question, does not

deprive plaintiff of the right to be protected in

the use of its trade mark. Menendez v. Holt, 128

U. S. 514, 520. '

' (Italics supplied).

3. *^It is well settled that the owner of a trade mark
may license its use to another and others so long as

such agreements are not merely naked license

agreements. See Menendez v. Holt, 128 U. S. 514,

524; Bacardi Corporation of America, v, Domen-
ech, et al,, 311 U. S. 150 (47 USPQ 350) ; Shaver
et al, V, Heller d Merz Co,, 108 F. 821 ; Mathy v.



Repuhlic Metalwwre Co., supra (35 App. D. C. 151)

1, and E. F, Prichard Co,, et al. v. Consumers

Brewing Co. supm (136 F. (2d) 512, 58 USPQ
362.)

*'In the case of Smith v. Dental Products Co.,

Inc. et al., supra, the court, among other things

there said (60 USPQ at 266)

;

^ Again defendant relies upon authorities such

as Hanover Star Mill Co. v. Metcalf, supra,

and United Drug v. Theodore Rectanais, supra,

which, in our judgment, are not controlling.

This is so for the reason that in the instant

case defendant's use was definitely limited by

the agreements between the parties. In none

of the authorities relied upon by the defendant

Jms it been held that the owner of a trade-mark

loses such ownership by the mere grant to an-

other of the privilege of its use/

^'In the case of Mathy v. Repuhlic Metalware

Co., supra, the court clearly recognized that a

proper license was valid.

^'It is true that in the case of Mayer Fertilizer

& Junk Co. V. Virginia-Carolina Chendcal Co.,

supra, the court stated that ^A trade mark cannot

be assigned, or its use licensed, except as inciden-

tal to a transfer of the business or property in

connection with which it has been used' and, in

support of the quoted statement, cited the case of

Macmahan Pharmacol Co. v. Denver Chemical

Mfg. Co., supra, in which case the sole issue was
whether the naked assignment of the trade mark
was valid, and the court there properly held that a

mark could not be assigned apart from the business



and good will of the owner of the mark. According-

ly, in its statement in the case of Mayer Fertilizer

<& Junk Co, V:. Virginia-Carolina Chennical Co,,

supra, the court was wrong in saying, as the issue

was not presented, that a trade mark could not be

legally licensed without a transfer of the business

or property and the good will thereof, and the hold-

ing in that case in connection to a proper license

agreement was contrary to the decision in the case

of Mathy v. Republic Metalware Co,, supra.

'^Although the case of Crown Fairies Corp, v,

Amerioan Viscose Corp., 32 C. C. P. A. (patents)

1, 145 F. 2d 246, 63 USPQ 149, is not exactly in

point, it does approve the rule that a proper license

agreement is valid and does not indicate abandon-

ment on the part of the owner of the mark.

^^It is umiecessary that we cite other cases in

support of our holding that a trade mark registra-

tion may be licensed in accordance with the license

agreement hereinbefore set forth. We are of

opinion, therefore, that for the reasons hereinbe-

fore stated, appellee has not abandoned its mark
under section 13 of the Trade Mark Act of Feb-

ruary 20, 1905." (Italics supplied.)

4. ^'Plaintiff asserts first that it is the law of this

circuit that ^registration without proof of user is

not a sufficient defense. It is user, not registra-

tion, that confers rights in a trade name.' '' Radio

Shack Corp. v. Radio Shack, Inc., 180 P. 2d 200,

• • •

^^As to the first point that registration without

IJroof of user is not a sufficient defense, this con-

tention is valid if applicable to the situation."



5. ''There is testimony to the effect that Mohawk
Corporation was organized for the purpose of sell-

ing products of Mohawk Carpet Mills, Inc., in

foreign countries; but nothing to indicate the

transfer of any business, good will, or trade-mark

rights. It is true, as pointed out in the brief of

Mohawk Corporation, that its applications to re-

gister were not opposed by Mohawk Carpet Mills,

Inc., but that circwmstmice falls far short of prov-

ing any contractual relationship between these two

concerns sufficient to endoiv Mohawk Corporation

with the right to register the trade mark of Mo-
hatvk Carpet Mills, Inc.'' (Italics supplied.)

6.
'

' There is no doubt that Weinstein as an exclusive

distributor had a registerable interest in the mark,

and that the beneficial rights to the same could

have been transferred from plaintiff to defend-

ant.''

7. "'It is important, consequently, to determine

whether in effect, such a transfer was effected.

Where, as here, the rights prior to the registra-

tion were in the manufacturer, which the distribu-

tor conceded at the time, and the distributor regis-

tered the mark in his own name, contrary to the

wishes of the manufacturer, the distributor, be-

fore he can claim the full benefits of the registra-

tion, must show a clear intention on the part of
the manufacturer to transfer the mark to the dis-

tributor/' (Italics supplied.) Omag Optik unci

MecJmnik A, G. v, Weinstein, 81 USPQ 92.

8. '"To sustain an action for the infringement of a
registerc^d trade mark it must appear that plaintiff

owns the mark (Ferry v, American Hecolite



Denture Corp., 8 Cir., 78 F. 2(i 556, 558 (27 USPQ
28, 29-30)), and also, of course, that the registra-

tion is valid. Although registration furnishes a

presumption of both ownership and validity, it

does not conclusively establish either, and both

may be questioned in any action in which validity

is relied upon and the burden of proof is upon the

plaintiff to establish these elements (House of

Westmore, Inc., v. Denney, 3 Cir., 151 P. 2d 261,

265 (66 USPQ 373, 375-376), and James Heddon's

Sons V. Millsite Steel & Wire Works, 6 Cir., 128

P. 2d 6, 9 (53 USPQ 579, 581-582) ) . Where plain-

tiff 's title rests upon an assignment from the orig-

inal registrant, it has been held that the assign-

ment must conform to the requirements of Section

90 of the Act, i.e., it must be in writing, duly ac-

knowledged, and have been assigned in connection

with the good will of the business in which the

mark was used {Keystone Macaroni Mfg, Co, v.

F. Arena & Sons, D. C, K D. Penn., 27 P. Supp.

290, 293 (40 USPQ 639, 642-643), and Perry v,

American Hecolite Corp., supra, at pages 558-559

(27 USPQ 28, 29-31))." (Italics supplied.)

9. ^^
. . . ownership depends upon priority of use

thereof in trade whether intrastate or interstate.

The examiner further held, and correctly so, that

the right of ownership in a trade-mark cannot be

acquired by the mere invention or selection thereof,

but only by its use in connection with goods actual-

ly placed uiDon the market, citing authority."

(Italics supplied.)



10. '^Registration, however, does not conchisively es-

tablish either a registrcmt's ownership of the ma/rh

(15 U. S. C. Sec. 96), or its validity." (Italics

supplied). l)winell-Wright Co, v\ National Fruit

Product Co., Inc, 129 F. (2d) 848.

''
. . . The mere registration of a trade-mark

does not in itself confer any greater rights thorn

existed at common law without registration. The
registration of a trade mark is a method of record-

ing for the protection of dealers, the public and
owners of trade-marks. But the trade-mark, not

being created by registration, is inseparable from
the good will of the business of its possessor. The
right to its exclusive use is bottomed on priority of

appropriation. Hanover Star Mill Co, v, Metcalf,

240 U. S. 403; United Drug Co. v. Theodore Bee-

tanus Co., 248 U. S. 90; Esso, Inc., v. Standard

Oil Co., 8 Cir., supra; Walgreen Drug Stores v.

Obear-Nester Glass Co., 8 Cir., 113 F. 2d 956."

(Italics supplied.) Griesedieck Western Brewery
Co. V. People's Brewing Co., 149 F. (2d) 1019,

66 USPQ 1.

11. ''Fourth: To acquire the rigJit to use a particular

name, it is not necessary that the name be used
for any considerable length of time. It is enough
to show that one was in the actual use of it before

it was begun to be used by another. Rosenburg v.

Fremont Undertaking Co., 63 Wash. 52, 114 Pac.
886."

12. ''AVTiether the parties to a particular contract have
thereby created, as between themselves, the strict

relation of joint adventurers or some other rela-
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tion involving cooperative effort, depends upon

their actual intention, which is determined in ac-

cordance with the ordinary rules governing the

interpretation and construction of contracts. Such

a contract need not be expressed ; it may be implied

from the conduct of the parties. (2 Rowley's

Modern Law of Partnership, Sec. 976.) The acts

and conduct of the parties engaged in the accom-

plishment of the apparent purposes may speak

above the express declarations of the parties to

the contrary." Universal Sales Corporation, Ltd.

V. California Press Mfg. Co, (Gal. S. Ct.) 20 Cal.

(2d) 751, 128 P. (2d) 665, 55 USPQ 391.

13. ^*While in a technical joint venture there is usually

a sharing of profits and losses in the prosecution

of the cozmnon enterprise (2 Rowley's Modern
Law of Partnership, Sec. 975; 33 6'. J. 841, Sec. 2),

the mode of participating in the fruits of the im-

dertaking may be left to the agreement of the par-

ties. (Hamier v. MacClatchie, 220 Cal. 720 (21

USPQ 560)). Whether the parties to a particu-

lar contract have thereby created, as between them-

selves, the strict relation of joint adventurers or

some other relation involving cooperative effort,

depends upon their actual intention, which is de-

termined in accordance with the ordinary rules

governing the interpretation and construction of

contracts. (33 C, J. 845, Sec. 16.) Such a con-

tract need not be (^xpress; it may be implied

from the conduct of the parties. (2 Rotvley's

Modern Latv of Partnersldp, Sec. 976.) The acts

and conduct of the parties engaged in the accom-
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plishmeiit of the apparent purposes may speak

above the expressed declarations of the parties to

the contrary. ... '' Universal Sales Corp,,

Ltd., V, California Press Mfg, Co,, 20 Cal. 2d 751,

55 USPQ 107.

14. The Court considered an agreement between the

three companies to establish

''its evidential value in determining whether the

interest of the Milwaukee and Omaha companies in

the Eastern Company was that of mere stock-

holders in an independent public service corpora-

tion or whether they intended to and did exercise

the power which they possessed as stockholders to

immediately and directly control the property a/nd

the cofiduct of the business of the Eastern Com-
pany,'' (Italics supplied.)

15. ''While the trade mark in queston was registered

in accordance with the federal law, several years

after its established use, we consider that fact of

no importance in determining the issues in this

case. . . .

''We have before us a case involving the right to

a common law trade mark. This right exists inde-

pendent of the statute, registration simply con-

stituting prima facie evidence that the registrant

is entitled to the mark. Phillips v, Hudnut, et ah,

263 F. 643 (App. D. C). Trade marks are not

dependent on statutory enactment, but arise out

of common law from prior exclusive appropriation

and use. Registration is not controlling in a suit

involving common law rights to a registered mark
or in a suit for unfair competition involving its
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use. United States Ozone Co,, et aL, v. United

States Ozone Co. of America, 62 F. 2d 881 (16

USPQ 233) . . . The title to a trade mark is

independent of its registration. Great Atlantic dt

Pacific Tea Co. v. A. & P. Radio Stores, Inc., 20

F. Supp. 703 (35 USPQ 444) . . .

^^This case is concerned with the question

whether Prichard ever established, by user, the

right to the trade mark, as well as whether a license

to others to use the mark, was valid. . . .

^^It is true, as contended by appellee, that a

naked license to use a trade mark is of no more
validity than a naked assignment thereof. Lea v.

New Home Sewing Machine Co., 139 F. 732 (C.C.

N.Y.). But a trade name, like a trade mark, may
be assigned, licensed, or lent, as long as it remains

associated with the same product or business with

which it has become associated in the public mind.

• • •

'^We come, then to the rights of Prichard to the

trade label he formulated with the Lamplighter de-

sign. The result of the agreement between the

jjartnership of Bruckmann and Prichard, and the

Consumers Brewing Company. . . . was that

the partnership bought the beer outright from the

Consumers Company; and the distinctive labels

were attached by the Consmners Company to the

products sold to the partnership, pursuant to the

agreement that this would be done for the partner-

ship. . . . Prichard 's evidence was to the effect

that the Consumers Brewing Company used the

label, on the understanding that the partnership

would have the brewery produce the beer products
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for it 'as a stepping stone to opening the Lexing-

ton Brewing Company'—with the further under-

standing tliat Prichard would have the label back

at any time he wished, . . . He further testi-

fied that the Consmners Brewing Company placed

the label on the products sold to the partnership,

only by his permission. This evidence is so forti-

fied by the circumstances of the case and the con-

duct of the parties, that we accept it as fact, and so

arrive at the conclusion that the labels were at-

tached to the products sold to the partnership by

the Consmners Brewing Company, acting in this

particular transaction in the stead and on behalf

of the partnership. . . .

''A partner may be the owner of a trade mark
used by the partnership; if he licenses the part-

nership to use his trade mark, he does not thereby

grant a naked license, merely because he discon-

tinues the operation of an individual business us-

ing the mark. ... a licensed use, in the busi-

ness of a firm, of the trade mark owmed by one

partner, does not place the trade mark in the firm

as a part of its assets, nor make it partnership

property. Batcheller i\ Thomson, 93 F. 2d 660

(C. C. A. 2). One who is the owner of a trade

mark does not, by entering a partnership and per-

mitting the use of the trade mark by the partner-

ship, transfer his interest in the trade mark to the

firm. Kidd v, Johnson, 100 U. S. 617."

16. '^the trade mark was used by the appellant and ap-

pellee jointly in the sale of appc^llant's product.

This was not an abandonment of the mark bv its
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owner. . . . Appellant was in a position to con-

trol the good will and this he undertook to bring

to the appellee. In doing so, and in soliciting for

new business for the appellee, lie gave consent only

to the use of the mark. They divided the profits.

This use of the registered trade mark therefor was

joint. It was never agreed that the appellee should

have any title rights in the mark ; . . . The ap-

pellant . . . could enter into this venture with

the appellee ; the arrangement was more than mere

employment. He received no salary or regular

drawing account, but a share of the profits, against

which he at times drew money. It ivas a joint

profit-sharing venture in which the appellee con-

tributed capital and plant and the appellant the

use of the trade mark, trade, good will, and service.

This use of the trade mark was apparently with

the consent of the appellant ^s mother. Rather

than abandoiunent of the registered trade mark,

it was a persistent use of it. Saxlehner v. Eisner

& Meldelson Co., 179 U. S. 19, 31," (Italics sup-

plied.)

17. ^^In Hagerman v. Schulte, 349 111. 11, 21, the

court said: ^ While a joint adventure is not re-

garded as identical with a partnership, the rela-

tion of the parties is so similar that their rights

and liabilities are usually tested by the rules which

govern partnership. The relation between joint

adventurers is fiduciary in its nature, and their

conduct to one another must be governed by the

utmost confidence and good faith.'
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*'The governing principle was stated by Chief

Judge Cardozo in Meinhard v. Salmon, 249 N. Y.

458, 463

:

'Joint adwentarers, like co-partners^ owe to

one anotlier, while the enterprise continues,

tlie duties of the finest loyalty. Many forms

of conduct permissible in a workaday world

for those acting at arm's length, are forbidden

to those bound by fiduciary ties. A trustee is

held to something stricter than the morals of

the market place/ " (Italics supplied.)

18. ''The testimony tended to show that the contract

had been abandoned and disregarded by co-de-

fendant, the Apex Appliance Company, a cor-

poration, and the individual defendants. This is

mentioned for the reason that in the absence of a

violation of the contract, a specific procedure was
provided for its termination; otherwise, it was of

indefinite duration. . . .

''A reasonable interpretation of the bill shows

averments of abandonment and a disregard by the

Apex Appliance Company and the individual de-

fendants of the obligations of their contract with

the plaintiffs not to use the trade marks and trade

names of the plaintiffs in connection with the sale

of household appliances other than those produced

and sold by the plaintiffs.

^^This course of conduct continued for a num-
ber of years. The defendants by interrogatories,

and otherwise, admit this violation and disregard

of the contract. . . .

When one party to a contract abandons it and
refuses further performance, the other party is
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entitled to treat the repudiation as putting an end

to the contract for all purposes of performance.

United Press Association v. National Newspaper
Association, 237 Fed. 549, 1. c. 553; 6 R. C. L.

p. 1032—Sec. 389; 13 C. J. p. 615—Sec. 668; Boiler

V, George H, Leonard Co., 229 Fed. 607. '

' (Italics

supplied.)

19. "'Frankly, I am a little shocked by the tactics

that the applicant has seen fit to employ in this

case in endeavoring to obtain ownership of the

opposer^s mark . . . the applicant in the case

at bar had the right to use the name ' Royal Greorge'

only by virtue of the fact that it Avas the exclusive

sales agent of the opposer in the United States

during the period in question. Even if the appli-

cant's name alone had been used upon the product

during this time, which of course it had not, it

would not have had the right upon the terminor-

tion of the contract to continue to use the name,

Stratton & Terstegge Co,, v, Stiglitz Furnace Co,,

258 Ky. 678; 81 S. W. (2d) 1 (1935) and cases

there cited. The license to use the mark together

with the sale of the product cannot properly he

held to constitute an abandonment. United States

Ozone Co,, et al,, v. United States Ozone Company
of America, 62 F. (2d) 881 (CCA. 7, 1932). . . .

the use of the mark by the applicant was, through

principles of agency, the use of the mark by the

opposer, the latter standing in the position of

principal and the former in the position of agent

;

and so it can fairly be said that throughout tlu.^

period in question the opposer was indeed tising
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the nmrk and that it is the applicant who has in

fact never used it in its own right, ... In my
opinion the right of tiie opposer to prevent regis-

tration is too clear to partake of any doubt.''

(Italics supplied.)

20. ''It is true, as contended by aippellee, that a

naked license to use a trade mark is of no more

validity than a naked assignment thereof. Lea v.

New Home Sewing Machine Co,, 139 F. 732 (C.C.

N.Y.). But a trade name, like a trade mark, may
be assigned, licensed, or lent, as long as it remains

associated with the same product or business with

which it has become associated in the public mind.

An owner of a trade name who lends the use of

such a trade name, may resmne its exclusive use

according to the terms of the lending. Cardinal v.

Taylor, 302 Mass. 220, 19 N. E. 2d 58.'' (Italics

supplied.)
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PLEADINGS AND FACTS

Appellant's counsel accurately states the basis of

jurisdiction of the respective Courts, and likewise

accurately summarizes appellant's pleadings. Appel-

lee adopts such statement. Appellee filed an answer

and cross-comi)laiiit by which it alleged that it was the

owner of the trade-mark "WILLAPOINT" (Cross-
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Compl. IV, B. 19), had made exclusive use thereof

(Cross-Compl. V, R. 20, 21), widely advertised the

same (Cross-Compl. VII, R. 22), had sold products

extensively thereunder (Cross-Compl. V, R. 20, 21),

and registered the trade-mark with the United States

Patent Office (Cross-Compl. VI, R. 21); that appel-

lant, knowing of appellee's ownership and use, used

the mark in a manner that constituted infringement

and unfair competition (Cross-Compl. VIII, R. 22-24).

Appellee sought dismissal of appellant's complaint

(Prayer 1, R. 25), an injunction against appellant's

use of the trade-mark and unfair competition (Prayer

2, R. 25 and 26), a temporary injunction pendente lite

(Prayer 3, R. 26), an order destroying the infringing

labels and the means of reproducing the same (Pl-ayer

4, R. 26 and 27), and an accounting, damages and costs

by reason of appellant's infringement and unfair com-

petition (Prayers 5 and 6, R. 26).

STATEMENT OF THE CASE

Willapoint Oysters, Incorporated, hereinafter

called Appellee, has been the undisputed and unques-

tioned owner of the trade-mark WILLAPOINT since

July 11, 1933, when such trade-mark was registered by

it without opposition. Appellee has been the exclusive

user of the mark until 1950, when, because of personal

differences between Verne Hayes and R. H. Bailey,

Appellant, acting under Bailey's domination, com-

menced using the trade-mark in direct competition

with Appellee.



Appellant in prosecuting tliis appeal asks this court

to upset an unquestioned ownership of a trade-mark,

existing for 17 years, by giving to the facts a different

interpretation than the parties themselves and the

District Court have given to them. The facts are of

vital importance and deserve particular consideration.

For that reason they are hereinafter set forth in detail

in a manner as non-argumentative as possible.

The facts involve three corporations: Willapoint

Oysters, Incorporated, hereinafter called Appellee

;

Bay Point Oyster Farms, a corporation, hereinafter

called Appellant; and Willapa Oyster Farms, a cor-

poration, hereinafter called Willapa. Appellant and

Willapa will be referred to collectively as the famis

companies.

The testimony largely comes from Inez Steinhaus,

an elderly lady who for many years was the Secretary

and a director of the three companies; O. W. WoUen-
weber, who did the accounting work for the three com-

panies; Eldon Griffin, a stockholder and for many
years a director of Appellee; R. H. Bailey, the j)resent

President and a director of Appellant, formerly Presi-

dent and a director of the three companies, and pres-

ently a director of Appellee ; Verne Hayes, Vice-Presi-

dent and a director of Appellee and Willapa, and for-

merly Vice-President and a director of Appellant ; and

Ward C. Kumm, present President and a director of

Appellee and Willapa.

The persons prominently mentioned include Oerard

T. Mogau, the original President of the three com-

panies, and James E. SproJl, a patent and trade-mark

attorney.



The three corporations are all ordinary domestic

corporations, organized for profit under the laws of

the State of Washington, with substantially identical

Articles (Ex. 21, pages 2 and 3, Ex. 7, page 1, Ex. A-4,

page 1), Appellant being organized in 1928, Willapa in

1929, and Appellee in 1930. These corporations were

organized primarily through the efforts of Mogan (R.

255, Finding IV, R. 58, and Finding XI, R. 70).

Mogan was a member of the Board of Directors

and President of the three corporations until 1942 (Ex.

7, page 56), was the moving force behind and for many
years in almost complete control of each corporation

(R. 275), and is credited with coining the name WIL-
LAPOINT to be used on the farms companies ' oysters

(Finding XI, R. 70, Appellant's Brief 3*).

Subsequent to the incorporation of Appellee the

harvesting, processing, canning and selling of oysters

under the trade-mark WILLAPOINT have all been

done by Appellee (R. 375, 376). The trade-mark itself

has received wide and popular recognition, being char-

acterized by Bailey as ^^the most valuable label in the

Pacific Coast industry'' (R. 501).

The books of account, minutes, contracts and other

records of the three companies show that the farms

companies, immediately after the incori^oration of Ap-

pellee, entered into contracts with Appellee to the effect

that the latter would operate without profit to itself

until the close of the 1931 packing season, and subse-

quent agreements continued this arrangement until

May 31, 1934 (A. B. 56 and 57, R. 377). During the

'Hereafter cited as A. B.



first seven months of such period all expenses and

income were charged and credited to Appellant and

were thereafter charged and credited to both famis

companies (R. 347), but not equally (R. 352). Since

the expiration of the contracts Appellee has always

been operated for profit and has paid to its stock-

holders approximately $47,000 in dividends (R. 379).

First dividends were declared on May 31, 1935

(R. 349, 350), the end of the first fiscal year that

Appellee operated for profit (R. 377, A. B. 56, 57),

and subsequent to that time Appellant has received,

without protest, dividends in the approximate amount

of $19,000. (R. 379).

The records of Appellee indicate that as early as

December, 1931, the Appellee began to purchase oysters

from others than its stockholders (R. 376), and has

continued to do so up to and including the present time.

The record of such purchases and the extent thereof is

contained in Appellee's Ex. A-3, entitled ^'Oyster Pur-

chase Account."

The records likewise indicate that from an early

date the two farms companies paid to Appellee the

sum of $1,000 per year as a ''management" fee (R.

394, 419, 420). Until recently Appellee has managed
the business conducted by the farms companies and

supervised the various aspects of the business of the

growing of oysters by such farms companies, including

the purchase of oyster seed, the planting and cultiva-

tion thereof, the care of the beds and the payment of

various expenses of operation (R. 403).



Much of the factual testimony in the case was de-

voted to the proceedings before the U. S. Patent Office.

Chronologically, the following steps were taken con-

cerning the registration of the trade-mark. On Novem-

ber 30, 1930, the farms companies filed with the U. S.

Patent Office the first Federal application. Serial No.
|

308,102, whereby they sought to acquire the mark.
'

Mr. Mogan, as President, stated therein that the farms

companies had adopted the trade-mark ; that it had been

continuously used and applied to goods since October

19, 1930 ; and that no other person, firm or corporation

had the right to use the mark ; that the trade-mark was

used by the corporations in commerce, and that the

specimens attached showed the mark as used. Labels

attached to such application indicated the names of the

farms companies as the originators of the goods. On
December 2, 1930, this application was rejected by the

Patent Office on the groimd that there was no pro-

vision in the trade-mark act for registration of trade-

marks to joint owners.

Oto November 23, 1931, an attempt was made to

change the application to one of Willapa alone. By
that time Mr. Mogan not only had had the benefit of

Mr. Sproirs counsel, but had had an opportunity to

read and digest the communications from H. Gr. Will-

son & Co., Washington, I). C, patent and trade-mark

lawyers, including the letter of November 17, 1930

(Ex. 18), wherein he was specifically advised that a

trade-mark should be registered by the first user there-

of, and that two companies could not jointly register

the same. Nevertheless, the attempt was made to



change the application to one of Willapa alone. In the

substituted declaration, signed by Mogan, he stated,

*' Excepting its associate corporation, Bay Point Oyster

Farms, no other person, firm or corporation has the

right to use . . .
." This registration was also re-

fused on December 2, 1931, the examiner saying, among
other things,

'

' There can be no divided interest. Either

the applicant is the sole owner or he is not.''

Before anything further was done in the U. S. Pat-

ent Office the Appellee, on July 26, 1932, accepted the

offers of the two farms companies dated October 27,

1930, providing for the transfer of assets to Appellee in

exchange for stock (R. 60-67). The assets as trans-

ferred encompassed all of the physical assets of the

farms companies which were used in the harvesting,

processing, canning and marketing of oysters, and

thereafter Appellant confined its activities to growing

oysters (R. 141-148, 667). No specific mention was

made of the transfer of the trade-mark or of any good

will, nor was any formal instrument of transfer ex-

ecuted (Finding VIII, R. 67; Finding VI, R. 59), but

the transfer of assets was made pursuant to resolu-

tions adopted by Appellant, providing, among other

things

:

'^WHEREAS, it is desirable to use every method
within our power to increase the economy in har-

vesting, canning, transporting and marketing oys-

ters and pooling equipment, properties and facili-

ties useful therein,

^'WHEREAS, it is desirable to advertise the trade

name 'Willapoint' as a brand for oysters in secur-

ing a leading position in the industry,
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'^IT IS THEREFORE RESOLVED . . . That

the purpose of said Willapoint Oysters, Inc., is to

facilitate the economical harvesting, ... in the

efficient opening, canning, advertising and mar-

keting of the oyster crops of the said organizers;

^ ^IT IS THEREEORE RESOLVED that the Wil-

lapoint Oysters, Inc. be organized . . . that

assets consisting of real estate, improvements . . .

and any other assets desirable for carrying out the

objects of the said concern be transferred to said

corporation by the present owners thereof at their

fair and reasonable value. '
^ ( R. 243 to 245)

.

An identical resolution was adopted by Willapa (Find-

ing VII). Pursuant to the acceptance of these offers

and an offer of Mr. Mogan, stock in Appellee was orig-

inally issued on August 1, 1932, as follows: (Ex. 9).

Appellant 1800 shares

Willapa 2000 shares

Gerard T. Mogan 300 shares

Subsequent to the transfer of assets and the issu-

ance of the stock in Appellee an attempt was made to

change the application for Federal registration by the

filing on November 25, 1932, of an amendment seeking

registration in the name of Appellee. In support of

this change, Mrs. Steinhaus, who was then the secre-

tary (R. 270) and a director of all three companies

(Ex. 21, p. 30; Ex. A-4, p. 28; Ex. 7, p. 2) swore to a

substitute declaration to the effect that Appellee was

the owner and to the best of her knowledge and belief

no other person, firm or corporation had the right to

use the trade-mark. In making this amendment and



in obtaining- Mrs. Steinliaus' signature thereon a mis-

take was made and the date of the acknowledgment

inadvertently omitted. Mrs. Steinhaus promptly

signed another substitute declaration, which was like-

wise forwarded to the Patent Office. This was prop-

erly dated and acknowledged and reiterates the pre-

vious statements. Both applications contain a state-

ment under oath by Mrs. Steinhaus to the effect that

the mark has been continuously used and applied to

said goods in applicant's business and that of its prede-

cessors from whom title tvas derived since October 19,

1930.

On December 12, 1932, the Patent Office again re-

jected the original application which had become by

various amendments one of Appellee on the ground that

a change of identity of the applicant is not permissible,

but at this time the Patent Office suggested:

''If Willapoint Oysters, Incorporated, is now the

sole owner of the trade-mark it appears registra-

tion could be effected by means of a complete new
application/'

All of the above matters in connection with the first

Federal registration are contained in one file marked

*^Abandoned," which is Exhibit 13 in this case.

Until Bailey's actions in the latter part of the year

1950 no question was ever raised concerning the au-

thority of Mrs. Steinhaus to do what she did (Finding

XIII, R. 105-106). It should also be noted in connec-

tion wdth the original abandoned application that Ap-
pellant's name was never mentioned as the sole appli-

cant (Ex. 13).
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The second Federal application, made on Febru-

ary 7, 1933, was likewise handled through Mr. SproU,

and the name of Appellee is the only name shown on

the application or the labels filed in support thereof

(Ex. 12). This application likewise contains state-

ments sworn to by Mrs. Steinhaus to the effect that the

trade-mark has been continuously used in applicant's

business and that of its predecessors from whom title

was derived since October 19, 1930. The declaration

also contained a statement to the effect that '^no other

person, firm or corporation, to the best of her knowl-

edge and belief, has the right to use the trade-mark.''

The application promptly resulted in registration being

granted on July 11, 1933, to Appellee (Ex. 12).

It is interesting to note that on January 28, 1933,

Appellee had determined to sell stock, with the ap-

proval of the farms companies (R. 292, 293, 294), that

May L. Ely received 400 shares of the capital stock of

Appellee, which was issued February 27, 1933 (Ex. 9),

so that about the time of the second Federal application

Appellee was owned by other than the farms companies

and Mogan.

After the registration of the trade-mark in Appellee

the certificate of registration was placed in Appellee's

minute book, where it was available for the inspection

of the stockholders, including Appellant (R. 475, 476),

where its existence was known by Mogan (R. 475),

Mrs. Steinhaus (R. 475), Arthur Lillie (R. 593-594),

who for years managed all three companies, and Grif-

fin (R. 668). Shortly after the Federal registration,

at a joint meeting of the boards of directors of the
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three companies, the obtaining of the Federal regis-

tration was disclosed and recorded in the minutes

(Finding X, R. 69 and R. 277). The expense of ob-

taining such Federal registration was immediately en-

tered on the books of account of Appellee and thereafter

carried as an individual item—one of the assets of Ap-

pellee—on all subsequent financial statements (R. 373).

Nothing further occurred insofar as Patent Office

proceedings were concerned until December, 1949. Let

us, therefore, turn back to the affairs of Appellee and

the farms companies and see what transpired with

them.

As indicated by testimony, refreshed from the trade

publication THE WILLAPOINTER (Ex. 15; R. 452-

456), in October, 1930, the companies were just getting

started insofar as production and sales were concerned.

The record of all sales, except for a single sale by

Appellant to Willapa in January, 1930 (Ex. A-19,

A-20), are contained in the books of account of Appel-

lee and show sales commenced November 1, 1930 (R.

375). The farms companies confined their activities to

growing oysters which were sold on the beds to Appel-

lee (R. 375, 376).

After the non-profit contracts were terminated Ap-
pellee operated profitably (R. 349-352). Mr. WoUen-
weber conceived the idea of operating like a cooper-

ative, and its earnings were retui-ned to its sharehold-

ers and suppliers of oysters in the fashion of patronage

dividends and regTilar dividends (R. 369). Mrs. Ely
and Griffin, who had succeeded to a portion of Mrs.

Ely's original 400 shares of stock, participated in both
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the patronage dividends, by reason of their sales of

oysters to Appellee, who canned them and in turn sold

them, and also in the regular dividends (R. 378, 379).

Prom May 31, 1935, up to and including May 31,

1944, the farms companies received credit for the oys-

ters produced from their respective lands, but com-

mencing June 1, 1944, a different policy was pursued,

and thereafter the farms companies received equal

credit for the oysters produced froai their lands (R.

352) . Appellee frequently hypothecated its oysters to

banking institutions and brokers to secure loans (R.

374). The farms companies agreed to subordinate in-

debtedness owed to them by Appellee to Appellee's

other obligations (R. 389). Each corporation filed

separate income tax returns, appending thereto finan-

cial statements as required by law (R. 378, 380).

Until 1950 the corporations had common officers

and interlocking directorates.

Appellant, from the incorporation of Appellee un-

til Bailey, Hayes and W. Arnold Waring acquired

controlling interest in the stock of the three corpora-

tions in 1946 (R. 156-157) had practically no separate

directors' meetings (Ex. 21). However, Appellee often

held annual shareholders' meetings (Ex. 21). Bailey,

Hayes and Waring stepped into the picture in Decem-

ber of 1946 with the avowed purpose of controlling the

WILLAPOINT label (R. 500), and thereafter the op-

eration of the companies was dominated by Rupert H.

Bailey, who was, until 1950, the common president and

a director of all three companies (R. 157, 181, 182).

After a comparatively short period Waring ceased to
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have any interest. In 1949 differences developed be-

tween Bailey and Hayes (R. 531) . At that time Hayes

was the sole owner of Coast Oyster Company, a cor-

poration, and as a result of the differences between

Bailey and Hayes the offices of Coast Oyster Company

and Willapa were jtnoved from the common offices

shared by the four corporations. This occurred in

August, 1949 (R. 532). Despite the fact that some

feeling had developed between Bailey and Hayes con-

cerning the operation of Appellee, on December 30,

1949, Appellee, acting through Bailey, filed an applica-

tion in the U. S. Patent Office for the extension of the

WILLAPOINT trade-mark by Appellee to cover

canned oysters, crab meat, salmon, minced clams, tuna

and smoked oyster cutlets. Among other things ap-

pearing in the application is the statement that ^^appli-

cant is the owner of Registration No. 304,644." The

declaration w^as sworn to by R. H. Bailey on Novem-

ber 15, 1949. At that time Bailey stated under oath

that the facts in the statement were true and that no

person^ firm or corporation, to the best of his knowl-

edge, except the applicant, had the right to use the

trade-mark (Ex. A-7). Such sworn statement was

acknowledged before Alfred H. Lundin, one of Appel-

lant's counsel, as notary, and on the date of the last

mentioned application and declaration Bailey was the

President of and a member of the baord of directors of

both the farms companies and Appellee.

After the November, 1949, application had been

filed with the U. S. Patent Office, Coast Oyster Com-
pany did something that Bailey had previously unsuc-
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cessfuUy attempted to do (R. 532-534), namely, ac-

quired all but five shares of the stock held by Griffin,

and thereby Hayes obtained effectual control of Ap-

pellee. In so doing he was in part activated by the

revelations contained in the audit of the corporations

which became available early in 1950 (R. 713). Imme-

diately after the acquisition of the Griffin stock by

Coast Oyster Company, and on June 2, 1950, Bailey

caused an amendment to be made to the application

filed with the Patent Office in the previous Decem-

ber (R. 507, 508). By such amendment it was sought

to provide for the joint use of the trade-mark by the

two farms companies (R. 507, 508). The amendment

admits that Appellee is the legal owner of the trade-

mark but claims that the farms companies are the bene-

ficial owners and attempts to show concurrent use after

May 29, 1950. Both Bailey and Mrs. Steinhaus swore

to the substitute declaration, which states, among other

things, that no one but Appellee has the right to use

the mark except the farms companies (Ex. A-7). The

filing of this amendment was done by Bailey when he

was President of the three companies, but his actions

in so doing were not revealed until after he had been

removed as President of Appellee (R. 250, 251, 513,

514). In fact, he took the records with him and kept

them until demand was made (R. 251). In reply to the

request for the amendment of the third Federal appli-

cation the Patent Office stated

:

'^The amendment of the statement showing con-

current use with two other corporations has been

noted. However, inasmuch as applicant does not
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show that these corporations own any registration

or mark other than the mark for which the regis-

tration is being sought by the application, the

ownership of which is claimed by applicant, and

inasmuch as the exceptions to exclusive use para-

graphs show use of the mark by these corporations

on a date subsequent to the filing date of this ap-

plication, inquiry is made as to why applicant is

seeking registration in this form.'' (Ex. A-7).

On August 4, 1950, the directors of Appellee

adopted new by-laws and elected Ward C. Kumm
President in place of Bailey, who continued, however,

to be a director of Appellee (Ex. 8, pp. 62 and 66).

This was the event that immediately precipitated this

controversy, and the following things occurred in rapid

succession. There was a meeting between Bailey and

Kumm at which Bailey presented the question of the

sale of oysters by Appellant to Appellee, suggesting

that Appellant had the right to sell oysters to Appellee

to the extent of its prorata or percentage of stock in-

terest in Appellee (R. 706, 707, 653, 654). Kumm indi-

cated Appellee's willingness to buy Appellant's oysters

in preference to others, but suggested that so far as any

formal contract at that time was concerned it should

be confined to one year (R. 706). Bailey on the other

hand demanded that Appellee should contract to buy
Appellant's oysters ''ad infinitum/' and Kum refused

(R. 707). It was brought out at that meeting that

Bailey, on behalf of Appellant, was asserting the right

not only to sell to Appellee oysters produced by Appel-

lant, but also any oysters it might buy (R. 653, 654).
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The first mention of Appellant itself canning oys-

ters was at a later meeting, when Bailey proposed that

he and H. J. Waters, presumably acting for Appellant,

would can oysters and Appellee would buy such canned

oysters to the extent of the percentage of Appellant ^s

ownership of stock in Appellee (R. 652, 654). Bailey

further requested that if Appellant did not produce

that percentage some arrangement be worked out where

Appellant would be paid ten cents a case on all defi-

ciencies (R. 708). Kumm, as President of Appellee,

flatly denies that Appellant ever offered to sell oysters

to Appellee (R. 709, 710). Eight days after Bailey's

removal as President of Appellee, and on August 12,

1950, (R. 665) he proceeded, on behalf of Appellant, to

order some 50,000 labels from Louis Roesche Co. (Ex.

A-18), instructing that company to produce labels:

'^exactly same as sample, same colors, same vig-

nette, same copy except firm name changes to ^Bay

Point Oyster Farms' as corrected on sample."

(R. 664, 665). (Ex. A-18).

On September 30, 1950, Appellant proceeded to ship

oysters with the WILLAPOINT label thereon to Idaho

(R. 645). None of these actions were authorized by

the directors of Appellant until a meeting held on

October 16, 1950 (Ex. 21, p. 100) . On October 20, 1950,

Appellant instituted proceedings in the Patent Office

to cancel Appellee's long standing registration of the

trade-mark WILLAPOINT and to register the same

in the name of Appellant (Ex. A-8). Two days later

a lease was negotiated on a cannery (R. 645), and there-

after, on November 11, 1950, an affidavit was filed in
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the U. S. Patent Office, executed by Mrs. Steinhaus,

to tlie effect that she was Secretary-Treasurer of Ap-
pellee from its incorporation until July 29, 1950, and
that the filing- of the substitute declaration of June 2,

1950, executed by Bailey, hereinbefore referred to,

had not been authorized by the directors of any of the

companies, iiailey filed a siaiilar affidavit (Ex. A-7).

In the spring and early summer of 1951 Appellant

produced some 15,000 cases of canned oysters, all of

which were labeled with Appellant's version of the

WILLAPOINT label (R. 650, 651, Ex. A-9, A-11),

most of which were shipped to J. R. Barry & Co. (R.

646, 647), whom Appellant had appointed as its na-

tional distributor of WILLAPOINT oysters with the

hope and expectation that people who had bought

WILLAPOINT oysters for years would buy Appel-

lant's product, Appellant not caring what they thought

(R. 648) . Appellee found out about Appellant 's activi-

ties through a railroad company's natural mistake in

forwarding shipping documents to the office of Appel-

lee (R. 703). Thereafter the trade was notified con-

cerning Appellant's infringement (R. 9-13).

This was followed by the conmiencement of the pres-

ent litigation, which resulted in an extensive, eight

and one-half day trial.

Throughout the trial, in its briefs and in oral argxi-

ment. Appellant contended, as it does in this court, that

Appellee was but an agent of Appellant, a joint venture

composed of Appellant and Willapa, and/or a mere
licensee of the trade-mark and hence. Appellant, being

the first user of the trade-mark, is still the owner there-
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of, and since Appellee, Willapa or Verne Hayes

breached such agency, joint venture or license agree-

ment, the exclusive right to use the trade-mark has

reverted to Appellant.

Appellee, on the other hand, has always contended

that the trade-mark, if ever owned exclusively by Ap-

pellant, was either transferred to Appellee prior to its

registration thereof or was abandoned by Appellant,

and that Appellee, through its subsequent exclusive use,

became the owner thereof. Appellee also argued that

Appellant was guilty of laches and was estopped to

deny exclusive ownership of the trade-mark in Appel-

lee and the validity of the registration thereof.

At the conclusion of the testimony, during the course

of which some 86 exhibits were introduced, the District

Court took the matter under advisement. The testi-

mony was transcribed and made available to the court.

Extensive written briefs were furnished, followed by

a half day oral argument. After giving full considera-

tion to this voluminous material the District Court ren-

dered its memorandum decision in complete favor of

Appellee, although it did hold, admittedly on '^meager"

evidence (R. 46), that Appellant was the first user of

the trade-mark WILLAPOINT.
Findings of Fact, Conclusions of Law and a pro-

posed decree were submitted by both counsel. Argu-

aient was had thereon. The District Court prepared

and filed its own Findings. This was followed by mo-

tions to revise the same. The District Court's decision

was based on two theories

:

( 1 ) That the trade-mark WILLAPOINT had been

transferred by Appellant to Appellee prior to
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its registration thereof. (Finding XIII, R.

105, 106).

(2) That Appellant was estopped to question Ap-
pellee's ownership ol' the mark (R. 54, Find-

ing XIII, R. 105, 106, Finding XV, R. 73, and

Court's Remarks, R. 140).

Appellant has appealed to this court as a result of this

decision and makes 35 assignments of error, 18 of which

are aimed at the Findings and Conclusions as entered

and 17 of which are aimed at the failure of the District

Court to make certain Findings and Conclusions.

Appellant's argument is largely one to the effect

that the trial court erred in finding there was a trans-

fer of the trade-mark and entirely ignores the estoppel

theory.

GENERAL PRINCIPLES

Before entering into a detailed argument of the

ease and the issues therein involved, we wish to make
the following general observations

:

(A) Bay Point Oyster Farms has not appealed

from the dismissal of the action as to the individual or

partnership defendants. (R. 78)

.

(B) The findings of the District Court are ade-

quate.
'

' The ultimate test as to the adequacy of findings

will always be whether they are sufficiently com-
prehensive and pertinent to the issues to provide a

basis for decision and whether they are supported

by the evidence.'' ScJdIling i\ Schwitzer-Cum-
mins Co., 142 F. (2d) 82, at 84, U.S.C.A. D. of Col.

(1949).
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See also Judge L. R. Yankwich's article in 8 F.R.D.

271, entitled ^^ Findings in the Light of the Recent

Amendments to the Federal Rules of Civil Procedure/'

This article, and the cases cited, fully support our con-

clusion that the findings of the District Court in this

case are adequate.

(C) Rule 52, Federal Rules of Civil Procedure,

28 U.S.C.A., providing in part

:

*^ Findings of Fact shall not be set aside unless

clearly erroneous, and due regard shall be given

for the opportunity of the trial court to judge the

credibility of the witnesses."

governs this court's action as regards the weight and

consideration to be given and attached to the findings

of the District Court.

This honorable court, in the case of Jacuzzi Bros.

Inc. V. Berkeley Pump Company, 191 F. (2d) 632, 91

U.S.P.Q. 24 (1951) (Rehearing denied 1951) stated:

''But it is contended that, since the patent office

and the trial court disagreed we should find the

facts de novo. The assumption of such authority

by the Appellate Court would he an usurpation.

However we examine the facts to determine wheth-

er the findings of the trial judge are clearly errone-

ous under Rule 52, Federal Rules of Civil Proce-

dure, Title 28, U.S.C.A., and must be set aside

.... If there is not firm adherence to such a

rule, everything is cast adrift. The trial court

finds the facts. If an Api)ellate Court exercises

no self restraint, then, after the primary facts are

thus found, these same facts are found anew twice

over with varying results. Not only is there no
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finality, but the findings may change with shifting

personnel on all subsequent hearings. Not only

finality, but stability, is lost. All is confusion.^'

The court then continued and, at pages 29 and 30, said

:

'*True, certain of the findings were prepared en-

tirely upon lines construed in the light of testi-

mony given by experts. It the findings were based

wholly on written documents, without expert inter-

pretation, the trial judge must find the facts and
it is not true that we are in as good a position to

find the facts froin the written documents as he

was. I\irthermore, the law does not commit that

function to us, but solely the power to reverse, if

his findings are clearly erroneous. Rule 52, Fed-

eral Rules of Civil Procedure. '^

(D) The finding of transfer is a finding of fact

and as such is entitled to the weight accorded by Rule

52A. See Hazeltirie Research i\ Admiral Corp,, 183 F.

(2d) 953 (1950) (Rehearing denied 1950).

"
, , . There is no room longer to doubt that the

issues most prevalent in patent litigations, and
particularly those of validity or invalidity, in-

fringement or non-infringement, are issues of fact

and that a finding by the trial court on such issues

is within the terms of Rule 52A, which a court of

review is not at liberty to set aside unless 'clearly

erroneous'."

(E) Most of appellant's assigned errors are not

even argued, and all arguments presented in Appel-

lant's brief were previously presented both by written

brief and oral argument to the trial court, and by that

court rejected.
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ANSWERS TO ARGUMENT OF APPELLANT

In considering Appellant's argument, the following

principles must be kept in mind:

(1) Registration of a trade-mark is prima facie evidence

of ownership.

Nims, in his text, The Law of Unfair Competition

and Trade-marks, 4th Edition, Volume 2, at pages 814

and 815, states

:

^^registration is prima facie evidence of owner-

ship. Spiegel v\ Zickerman^ 188 Fed. 63. This

presumption of ownership continues throughout

the life of the registration. McLelland Stores Co.

V. Conrad & Co,, 18 F. (2d) 826."

The court, in Schreiber Mills, Inc. v. C. A. Cooper

Co., Inc., 83 U.S.P.Q. 366 at 376, (1949) quoted from

Armstrong Co. v. New Enamel Corp., 39 U.S.P.Q. 402,

30 U. S. 315, 49 S. Ct. 191, 83 L. ed. 195, when speak-

ing of the distinction between the 1905 and the 1920

trade-mark acts

:

^'The significant distinction between the two acts

is the omission in the 1920 Act of the provision of

Section 16 of the earlier act making registration

of a trade-mark prima, facie evidence of owner-

ship.''

The court, continuing, said:

'^The 1946 act makes no such omission, but rather

reiterates and amplifies the provision. Title 1,

Section 7-b of the Act of July 5, 1946." (Lanham
Act, Title 15 U.S.C. 1115A).
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(2) Ownership of a trade-mark may be acquired by

other than first use.

Under this heading the following principles of

trade-mark law are properly placed, to-wit: transfer,

abandonment, laches and estoppel. These will be dis-

cussed in detail under Appellee 's argument.

(3) A defectively organized corporation may own a

trade-mark.

In United States Ozone Co, v. United States Ozone

Co., 62 F. (2d) 881, the court stated:

*^The Ozone company, even though defectively or-

ganized as a corporation, was capable of holding

title to the trade-mark.''

and the court further stated

:

'^Any person, partnership, corporation or miin-

corporated association capable of holding title to

personalty may acquire the right to a trade-

mark." (Many cases cited.)

(4) Statements contained in the application for regis-

tration or renewal thereof may be considered as

evidence of the facts therein asserted.

In Northmont Hosiery Corp, v. True Mamufactur-

ing Co,, 100 F. Supp. 909, 91 U.S.P.Q. 3 (1951), the

court said

:

''The court further believes that the statements

contained in the application for a registration or

renewal thereof may be considered as evidence of

the facts therein asserted.''



2i

(5) Registration of a trade-mark is notice to all of the

claim therein asserted.

In Willson v, Graphol Products Co,, 188 F. (2d)

498, the court stated

:

*^ Registration is a method of recording for the pro-

tection of dealers, the public, and owners of trade-

marks. It is notice of the claims of the owner af-

fecting the right to the mark .... We are of

the opinion that registrations under the 1905 Act

are public records and that as such they constitute

such constructive notice as will preclude a cancel-

lation petitioner from pleading ignorance . . .

.'^

(6) A corporation is presumed to have knowledge ac-

quired by its Directors, Officers, and Agents.

As stated in Post v. Maryland Casimlty Co,, 2 W.
(2d) 21, 97 P. (2d) 173:

'^It is the general rule which has been invoked

frequently by this court that a corporation is

chargeable with constructive notice of facts,

knowledge of which is acquired by an agent, while

acting within the scope of his authority." 3

Fletcher Cyclopedia Corporations, Section 790.

(7) The officers, directors and stockholders of appel-

lant are deemed to have had knowledge of the trans-

fer and registration.

In Davis v. Harrison, 25 W. (2d) 1, at page 19, 167

P. (2d) 1015, a case involving stockholders' knowledge

of corporate acts, the court reaffirmed and quoted with

approval from the earlier case of Peering v. Holcomh,

26 Wash. 588, 67 Pae. 240:

''The means of knowledge are equivalent to knowl-

edge. A clue to the fact, which, if followed up dili-
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gently would lead to a discovery, is in law equiv-

alent to discovery,—equivalent to knowledge/'

(8) All actions concerning the transfer of the trade-mark

and the registration thereof have been ratified by

the respective corporations.

See 19 C.J.S. 486, Corporations, Ratification and

Repudiation, Section 1014

:

''In general. In accordance with general prin-

ciples of agency, a corporation may repudiate an

unauthorized act or contract entered into on its

behalf by officers or agents, or it may ratify such

transaction if it is one within its powers and might

have been previously authorized by it."

Page 497, Section 1019:

"IBy acquiescence or recognition. As a general

rule, although mere silence or delay does not nec-

essarily constitute a ratification, if the corpora-

tion, through the officer or body such as the stock-

holders, having authority to act, acquires or is

charged with knowledge of the transaction and the

material facts connected therewith, and fails to

repudiate it within a reasonable time but acquieses

therein, it will be held to have ratified such act."

Page 500, Section 1020:

''By accepting and retaining benefits. Grenerally,

where a corporation through its proper officers

takes and retains the benefits of the unauthorized

act or contract of an officer or agent and fails to

repudiate the transaction and offer restitution

within a reasonable time, it thereby ratifies and
becomes bound by such act or contract. ..."
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Such ratification may come from ^^acquiescence or

recognition . . . / ' or failure
'

' to repudiate it within

a reasonable time/' 19 C.J.S. 467, Section 1019, or ''by

accepting and retaining benefits," 19 C.J.S. 500, Sec-

tion 1020.

These are elemental corporate principles, recognized

by this court in Rohhison v, Linfield College, 42 F.

Supp. 147, 138 F. (2d) 805, cert. den. 320 U. S. 795.

(9) Appellee was at all times a corporation de facto, if

not de jure, and Appellant may not collaterally at-

tack its existence.

The three elements of a de facto corporation are

set forth in Mootz v, Washington Racing cfc Fair

Ass'n., 189 Wash. 225 at 228, 64 P. (2d) 516:

'^Before there can be a de facto corporation three

essentials are necessary: (a) a charter or general

law under which such corporation as it purports

to be might lawfully be organized; (b) an attempt

to organize thereunder; and (c) actual user of the

corporate franchises.''

Appellee complied with all of these requirements.

Washington Cooperative Egg & Poultry Assn, v.

Taylor, 122 Wash. 466 at 472, 210 Pac. 806, establishes

that Appellant cannot collaterally attack Appellee's

existence as a corporation. There the defendant en-

tered into a contract with the plaintiff, breached the

same, and on being sued defended on the ground that

plaintiff was not duly organized, since its capital stock

had not been subscribed and paid in, as the law re-

quired. Answering such contention, the court says:
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''Appellant having made his contract with the

respondent, is in no position to contend that it

was not entitled to engage in business because its

corporate stock had not been subscribed or paid

in as the statute requires. At the least, it was a

de facto corporation, and only the state would be

authorized to take advantage of this matter."

(10) The corporate entity of Appellee cannot be disre-

garded, and Appellant is estopped to deny the same.

See Exchange Bank of Spokane v. Meikle.^ 61 Fed.

(2d) 176 at 179:

''Corporations exist as legal persons and the court

upholds them in the exercise of their independent

rights, as distinguished from the rights of the in-

dividual stockholders. It would be the greatest

inconsistency to allow an individual to set up any

number of corporations, to recognize the corporate

existence when it might be to his interest to do so,

and to disregard entirely such organization and

ignore completely the corporate function when-

ever he chose.''

See also McCurdy v, Spokane Western Power ec Trac-

tion Co., 174 Wash. 470, 24 Pac. (2d) 1075:

'*ln adjudicating two corporations to be, in legal

effect one, it must appear that the one so dominates

and controls the other as to make the other a mere
tool or instrument of the one, so that justice re-

quires the dominant corporation to be held liable

for the results, and further, that there shall be

such a commingling of their funds and property
interests, and their affairs so intimately related

in management that to consider them other thorn
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as one would work a fraud upon third persons/^

(Italics ours.) See also 15 Wash. Law Rev. 1.

In Jackson v. Hooper, 76 N. J. Eq. 599 ; 75 Atl. 568,

571; 27 L.R..A. (NS) 658, the court said:

''The law never contemplated that persons engaged

in business as partners may incorporate, with in-

tent to obtain the advantages and immunities of a

corporate form, and then Proteus-like, become at

will a co-partnership or a corporation, as the

exigencies or purposes of their joint enterprise

may from time to time require. The policy of the

law is to the contrary. If the parties have the

rights of partners, they have the duties and liabili-

ties imposed by law, and are responsible in solido

to all creditors. If they adopt the corporate form,

with the corporate shield extended over them to

protect them against personal liability, they cease

to be partners, and have only the rights, duties and
obligations of stockholders. They cannot be part-

ners inter sese and a corporation to the rest of the

world.'' See also State ex rel Tacoma v, Tacoma
B. (& P. Co,, 61 Wash. 507, 112 Pac. 506.

Insofar as estoppel is concerned, see 18 C. J. S. 504,

Corporations, Section 109:

''It is a general rule that a person who has con-

tracted with or otherwise dealt with a company as

a corporation is estopped to deny its corporate

existence."

Fletcher, Cyc, of Corp, Vol. 8, 3941, pg. 282:
'

' The estoppel to deny corporate existence by rea-

son of recognition, or of x)articipation, in holding

out a pretended corporation, may operate as be-
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tween the members or between the members and

officers of the pretended corporation, or the mem-
bers or officers and the pretended corporation

itself . .
.''

** Similarly a stockholder who has assisted in

the organization of a pretended corporation, or

who has dealt with it as a corporation after its

organization, is estopjjed to deny its corporate

existence . . . And for the same reason he can-

not maintain a suit ... to have it adjudged that

the association is not a corporation and that its

members are the owners of its property as tenants

in common, and to have it declared to be a part-

nership and to have the same dissolved, . . . nor

can one who has assisted in the organization of a

corporation, and has to some extent, at least, di-

rected and controlled its affairs, and has repeat-

edly recognized it as a corporation, deny its

corporate existence in an action by it to recover

property alleged to belong to it and to which it is

alleged has wrongfully taken possession."

(11) A true agency relationship is not necessarily cre-

ated even though the parties refer to a relationship

as one of "agency."

See McCarty v. King Co. Med'l Etc, Corp,, 26 W.
(2d) 660, 175Pac. (2d) 653:

''The use of the words 'agency agreement' and
'agent' in a contract does not necessarily establish

a relationship of agency."

See also Coombs r. R, D. Bodle Co,, 33 Wn. (2d) 280,

205 Pac. (2d) 888, quoting with approval Re-Statement

of Agency, Section 1, and continuing

;
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^^The minds of the parties must meet in establish-

ing the agency; otherwise stated, consent of both

principal and agent is necessary to create an

agency . . . The mere use of the word ^agent' hy

the parties in their contract cannot be held to have

the effect of making one an agent who in view

of the law under the evidence is not such," (Italics

ours.)

Wheatman v. Hoe & Co., 158 Wash. 232, 280 Pac.

853; Wheatman entered into a contract with Hoe &
Co. that referred to Wheatman as an agent who was to

sell Hoe 's products. In an action between the alleged

agent and principal the court held

:

^'While the contract between Hoe & Co. and
Wheatman is in a loose sense one of agency, it

seems plain to us it is not so in a legal sense. It

is but a buying and selling agreement by which

Wheatman was to purchase goods from Hoe & Co.,

pay for them as sold, and had in some measure

exclusively that territory within which to sell

them."

This decision was made in the face of an express pro-

vision in the contract

:

^^ Wheatman shall act as agent.
'^

(12) The owner of a trade-mark who nakedly licenses

the use of his trade-mark loses his rights therein.

See Morse-Starrett Products Co. v. Steccone, 86

Fed. Supp. 796:

^^If the owner of a trade-mark wants to license

the use thereof to another and still retain as his

own the enjoyment of the rights stemming there-

from, he must do so in such a way that he main-
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taiiis sufficient control over the nature and quality

of the finished product, over the activities of the

licensee, as will enable the licensor to sustadn his

original positiorb of guarantor to the puhlic that

the goods now bearing the trade-mark are of the

same nature and quality as were the goods bearing

the trade-mark before tJte licensing, or that the

mark now has the same meaning so far as the

public is concerned as it did before the licensing."

(Italics ours.)

Appellant argues his thirty-five assignments of

error under seventeen headings. We will briefly dis-

cuss each of said headings.

(a) Mogan was not controlling stockholder (A. B.

Pages 24-28).

Counsel emphasizes the point that Mogan was not

the majority stockholder in Appellant, contending that

the District Court's entire decision was colored by

reason of such belief. The evidence was uncontro-

verted that Mogan was the promoter and was in almost

com^jlete control of the three corporations. Mrs. Stein-

haus, a witness called on behalf of Appellant, who was

the secretary of all three corporations from the incep-

tion of Willapoint Oysters, Inc., testified as follows:

'^Well, Mr. Mogan was the originator of those

corporations . .
.'' (R. 255.)

''.
. . the directors, or the President of the com-

pany, decided who the secretary-treasurer would
be, and Mr. Mogan ran the com])any pretty much
hhnself.'' (R. 256.)

'

'THE CO URT : J will ask the witness : Were
the activities of these companies carried on as one
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company's activities, do you recall? You testified

that Mr. Mogan more or less ran the companies."

^^THE WITNESS : Yes, Mr. Mogan more or

less ran the companies, but there were different

directors of the different companies and the dif-

ferent companies didn't always have meetings to-

gether. That is, the directors didn't." (R. 258.)

'^It is pretty hard to answer that question ^yes'

or ^no' the way Mr. Mogan conducted the affairs

of the company, for the reason that he was presi-

dent of both Willapa and Bay Point Oyster Farms.

Therefore he had all the vote. He usually said

what the policies of the company should be . .
."

(R. 275.)

The district court was fully aware of what it meant

by the term ^^controlling stockholder" when it stated:

^^The Court's language may be faulty, but the

Court didn't have in mind analyzing or determin-

ing stock ownership because the Court concluded

from the evidence that he was the moving factor

in all these three."

''Whether he had a majority of the stock, I can't

say, I was of the opinion that he had up until the

time it was organized, but I didn't think, so far

as the Court's conclusion is concerned, that it was
based on stock ownership as much as the fact that

he was the man running the outfit." (R. 116, 117.)

(b) Willapoint Oysters Corporation to be a serv-

ice company and was considered a marketing agency.

(A. B. 28-31.)

While appellant here contends that appellee was

to be formed as a service comj^any for the two farms
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companies, it is interesting to note that the resolution

referred to on pagv 28 of appellant's brief, and set

out in full in Finding VI, (R. GO) recites that appel-

lant **join with the Willapa Oyster Famis, Inc., and

G. T, Mogan, doing business as the Willapa Develop-

ment Company and others . .
.•' Fiirther such reso-

lution states:

"
. . . in the formation of a subsidiary corpora-

tion . . y
Appellee submits therefore that it was the intent to

join with others than Willapa Oyster Farms, Inc., and

that a corporation be formed. From the record it

appears that a corporation w as formed and that Mogan,

and others, to-wit : Ely and Griffin, took stock in that

corporation.

The mere fact that Appellee was designated as the

^^marketing agent" proves nothing unless in fact it

was an agent in the strict sense of the word. (Se(^

principle 11, supra.) And even if Appellee is to be

considered an ''agent", which Appellee does not admit,

then the following question is presented

:

''The agent of whom?"
Obviously the answer to this question may be answered

as to appellant in the following manner : Appellee may
liave been an agent, but the sole agent of appellant

—

no! There is no showing in the record of this case,

nor does appellant contend that appellee was the agent
of appellant alone. This precise point becomes of para-
mount unportance when considering appellant's argu-
ment that api)ellant licensed appellee and will be
discussed under that heading.
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(c) Legal rights of sales agent in trade-mark of

principal. (A. B. 32.)

Appellant contendts that a license from Appellant

to Appellee should be implied on the theory that the

law implies such license to an exclusive sales agent.

The law implies a license in two situations

:

(1) Where the owner of a trademark, applied to

an article manufactured by such owner, ap-

points a distributor for that product and

allows the distributor to use the mark.

(2) Where the owner of a trade-mark, who is not

the manufacturer of the product to which the

trade-mark applies, allows another to use such

trademark but still retains complete control

over the nature and quality of the product.

James Martin dt Co,, Ltd,, v, Casazza & Bro,, 27 U. S.

P. Q., 424, and Purity Cheese Co, v, Frank Ryser et al,

153 F. (2d) 88, 68 U. S. P. Q. 126, both fall within the

first category for in each there was the manufacturer-

distributor relationship. Further, in the ^'James Mar-

tin'' case, the distributor was such hy contract and in

the ^'Purity Cheese'' case the distributor had an ex-

press license to use the trade-mark.

E, I. duPont de Nemours & Co, v, Celanese Corpo-

ration of America, 167 F. (2d) 484, 77 U. S. P. Q. 364,

falls within the second category. The court therein

stated

:

^^In the case at bar it clearly appears from the

license agreement that the licensee agreed to use

the trade-mark on such dyestuffs only as were of

the quality and of the standard as might be fixed
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or approved by the licensor, and that the licensor

might, through its agents or representatives, have

the right to inspect and test from time to time the

dyestuffs made by the licensee/'

And speaking of the appellee, the court said:

",
. , it clearly appears from the G^(/r66me^^ that

it retained not only its right to use, but its full

ownership of the trade-mark ..."
''It is obvious, therefore, that the license agree-

ment is not a naked license agreement, and that

appellee has not abandoned its mark ... "

(Italics ours.)

Clearly, the instant case does not fall within the

first category since it is undisputed that appellee har-

vested, processed, canned and sold the product to which

the trade-mark has always been applied since 1931

(Finding XV, R. 373; R. 375, 376). Further, appellant

does not claim to be the manufacturer.

It is also clear that this case does not fall within

the second category, since there is not one scintilla of

evidence that appellant exercised control of the type

required by law, as stated in Morse-Starrett Products

Co, V, Steccone, 86 Fed. Supp. 796, where it is pointed

out that if the owner desires to license the use of a

trade-mark, and still retain the benefits steiimiing

therefrom :

''he must do so in such a way that he maintains
sufficient control of the nature and quality of the

finished product, over the activities of the licensee,

as will enable the licensor to sustain his original

position as guarantor to the public that the goods
now bearing the trade-mark are of the same nature
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and quality as were the goods bearing the trade-

mark before the licensing, . .
."

The law requires exclusive control by the licensor

over the nature and quality of the product. Where is

there any evidence of Appellant maintaining exclusive

control over the products bearing the ^^WILLA-

POINT" trade-mark—products harvested, manufac-

tured and sold exclusively by appellee? Counsel con-

tends that appellee was the agent of the farms com-^

pamies, and argues, on page 55 of his brief, that appellee

was a joint venture relationship of the farms com-

panies, and on page 57 of his brief that the management

of appellee was by the directors of the farms companies,

acting jointly, which would seeai to be a complete ad-

mission that appellant, as licensor, did not exclusively

control the product sold under the ^^WILLAPOINT'^
mark, nor did appellant have the right so to do, since

it is axiomatic that joint principals and joint ventures

exercise equal control.

Appellant, in its argument, totally disregards the

fact that Willapa, Mogan, individually, Mrs. Ely,

Griffin, and later. Coast, were stockholders in Appel-

lee ; that Mogan and Grriffin were directors of appellee,

and did in fact exercise their rights and carry out

their duties as such.

(d) Effect of trade-mark registration. (A. B.

Pages 33-37.)

Appellee agrees that registration of a trade-mark

does not conclusively establish ownership thereof, but

registration is ^' prima facie evidence of ownership.''

Spiegel v, Zickermam, 188 Fed. 63.
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Appellant of course contends that it has overcome

this ''prmia facie evidence'' and that the registration

is then of no importance. Appellee contends that al-

though registration is only '^pruna facie'' evidence of

ownership, the fact of registration and the statements

contained in the application for registration are of vital

importance in determining whether or not the trade-

mark was intended to be transferred. This is particu-

larly true in the case at bar, wherein the statements

made in the application were made by common officers

and directors of the three corporations. The trial court

fully recognized this in its Memorandum Opinion (R.

53) and used the fact of registration, and the state-

ments contained in the applications, as indicating that

a transfer had been intended and had taken place. The
logic of this reasoning is clear. First, there was a

transfer of the assets (P. VII, R. 60-67) ; without

more, the fact of a transfer of the assets carries with it

a presumption of a transfer of the trade-mark and good

will. (For a complete discussion of this presumption

see Appellee's argument ''Transfer", infra,)

Second, the fact of registration and particularly

the statements contained in the application that appel-

lee was the successor to the farms companies ''from

whom title was derived" establishes that it was the

intent of appellant that the trade-mark and good will

be transferred with the other assets. Surely, if appel-

lant did not so intend that the trade-mark and good

will be transferred, would not appellant have objected,

opposed, or brought cancellation proceedings at that

time, particularly, when appellant knew all about the
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early Patent Office application? The Washington

Supreme Court, in Rosenberg v, Fremont Undertaking

Co., 63 Wash. 52, 114 Pac. 886, wherein the contention

was made that 'Hhere was no intention on his part to

abandon the use of the name entirely'', stated the true

approach as follows

:

''We think the facts can be better ascertained by

his acts at the time than by his present statements."

The trial court in the case at bar took the same ap-

proach and found from the appellant's acts at the

time both the intent to transfer and a transfer.

The cases cited by appellant in the main state gen-

eral principles of law with which appellee has little

quarrel. However, when appellant cites the Mohawk
Export and Import Corporation v, Bissell Carpet

Sweeper Co. (58 U. S. P. Q. 31) case (A. B. 35) for

the proposition that appellant's failure to oppose reg-

istration of the trade-mark is no evidence of a transfer

of any business, good will or trade-mark rights, appel-

lee takes violent issue with such statement. The

^'Mohawk'' case is the only case cited by appellant in

support of such a proposition, and a thorough reading

of the case shows that the court said of the failure to

oppose: ''but that circumstance falls far short of prov-

ing any contractural relationship . .
." This can

hardly be constioied to mean as appellant contends that

the failure to oppose registration is "no evidence." It

should also be noted in connection with the ^'Mohawk''

case that the court at the same time decided the case of

Mohawk Carpet Mills, Inc. v. Bissell Carpet Sweeper
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Co., 58 U. S. P. Q. 30, wherein Bissell made application

to register the name ''MOHAWK'' and Mohawk Car-

pet Mills, Inc. opposed such application. It was there-

in decided that the trade-mark ''MOHAWK" was

owned by Mohaw^k Carpet Mills, Inc. This was the

same trade-mark which Mohawk Export and Import

Corporation in appellant's cited case was trying to

register, and it is submitted that appellant's authority

is entitled to no weight whatsoever.

Appellant cites the Omag Optik und Mechanik A, G,

i\ Weinstein (81 U. S. P. Q. 92) case (A. B. 35) for

the proposition that appellee must "show a clear inten-

tion on the part of" appellant "to transfer the mark."

The cited case again is one where a foreign manufac-

turer appointed an exclusive distributor in the United

States to market the product under the trade-mark.

The distributor, claiming now to own the trade-mark,

had registered it "contrary to the wishes of the manu-

facturer", and promised that "the certificate . . . will

be forwarded to you, as soon as it is received," and

that "as soon as the official publication comes through,

it will naturally be endorsed to you." The ''Omag''

case was in reality one of pure fraud and the holding

therein sound.

(e) Court's Basis of Decision Trade-Mark was

Transferred. (A. B. 37-40.)

Under this heading Appellant would have this hon-

orable court believe that the lower court based his

decision "entirely on inferences from the statements

of opinion in the application for registration." A read-

ing of Findmg XIII (R. 105, 106) negates entirely such
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contention. Therein tlie court recited that ''the court

finds as a fact from the evidence in the case and par-

ticularly on the basis of the preceding findings herein

that such trade-mark . .
." was transferred. The pre-

ceding findings to which the court made reference

included, among others, the transfer of the assets

(Finding VII, R. 60-67) and the various patent office

proceedings (Finding IX, R. 67-69). The evidence to

which the court made reference included the facts,

which well support Finding XIV (R. 72), wherein it

is stated that ''such conduct or method of operation

was consistent with the individual purposes of the

three corporations and did not serve to divest anyone

of the three of its legal entity or bring into existence a

legal entity apart from the three corporations", as well

as the facts which well support the other findings of

the trial court.

Appellant either through inadvertence or design

states that the '

' Court makes a positive finding that the

records show no evidence of such transfer from Appel-
lant Bay Point Oyster Farms'^ (A. B. 38). No such

fielding w\as- made or intended. The trial court did find

that "Neither the minutes of plaintiff corporation nor
of Willapa Oyster Farms nor of defendant corporation

nor any instrument in writing in the record show
directly any transfer ..." (Finding IV, R. 58, 59)

and that "There is no evidence in the record of any
instrument in writing or corporate minute entry con-

veying in specific terms the trade-mark . . . nor are

there any entries in the minutes . . . specifically desig-
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tiating, acknowledging or otherivise specifically refer-

ring to a conveyance of the trade-mark ..." (Find-

ing VIII, R. 36.)

The argument is then made that the finding of

transfer was based on '^self-serving statements of be-

lief" (A. B. 38) and that ''This is the glaring error of

law committed by the trial court, which is entirely

contrary to the rules of evidence." This is the first

time Appellant has made such contention. The record

will disclose no objection to such alleged ''self-serving"

declaration taken by appellant. It is fundamental that

Appellant may not now for the first time rely on such

alleged error. Rule 20-2 (d) of the Rules of the United

States Court of Appeals for the Ninth Circuit states

in part, "When the error alleged is to the admission

or rejection of evidence the specification shall quote

the grounds urged at the trial for the objection and
the full substance of the evidence admitted or rejected,

and refer to the page number in the printed or type-

written transcript where the same may be found."

Appellant has not complied with any of the require-

ments set forth and therefore such argument should
be disregarded. Further, such argument is without
merit.

On Page 39 of Appellant ^s brief it states that the

"Court concludes that the changing opinion of Mr.
Mogan effected successive transfers of the valuable

trade-mark ..." Just above such statement Appel-
lant quotes from the trial court's memorandum opinion
"Why should we not accept evidence of Mr. Mogan 's

intention as evidence of transfer . .
/' This state-

ment doe,^ not ''conclude" that the changing opinion of
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Mogan ^^ effected successive transfers." Appellee does

not even contend that such statements ''effected"

transfers, but Appellee does, as did the trial court,

contend that such statements of intention are ''evi-

dence" of a transfer. Again, Appellee does not contend

that the trade-mark was solely by such statements

transferred back and forth, for there is no other evi-

dence in the case to substantiate such statements. But,

the finding of transfer to Appellee was based, as we

have seen, on the "evidence in the case" and particular-

ly the "preceding findings," which included the trans-

fer of the assets ; the long recognition of ownership in

Appellee and the Patent Office records.

Further, as was said in the case of Northmont Hos-

iery Corp. V. True Mannifactnring Co,, 100 F. Supp.

909, 91 U. S. P. Q. 3, "the statements contained in the

application for registration or renewal thereof may be

considered as evidence of the facts therein asserted."

In this connection it is interesting to note that only in

the applications for registration by Appellee alone does

the following quoted portion appear: 'Hhe trade-mark

has been contimtously used in applicant's business and

that of its predecessors from whom title teas derived

. . .
" (Exs. 12, 13.)

(f) Arbitrary Changes in Opinion of Ownership.

(A. B. 40-44.)

Appellant here contends that there is no proof of

any "intent" on the part of Bay Point Oyster Farms

to transfer its trade-mark rights. Again, intent must

of necessity in this case be gleaned from the acts of

Appellant at the time and not from the present ad-
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versary position of Appellant. The trial court correctly

interpreted the changing applications and in so doing

it found a pattern of complete lack of instruments

Avliich in and of themselves specifically sought to trans-

fer the trade-mark. Hence, when the assets were

transferred was it any wonder that no specific men-

tion was made of the trade-mark or that the trade-

mark was not transferred by a separate instilment?

Obviously, the corporations were not in the habit of

so doing. The court then is merely explaining through

reference to these patent office applications that it

was not the practice of the corporations to transfer or

attempt to transfer the trade-mark by express written

agreements, and hence, it is not surprising to find no

express written agreement transferring the trade-mark

to Appellee. The court fully realized this when it

stated, ''Here again appears evidence of a transfer in

ownership or interest without there appearing in the

record any instrument, writing or corporate minute

entry establishing such transfer.- ' (Finding IX, R. 68.)

It is submitted that the court found from the Patent

Office proceedings ''evidence of a transfer'' to Willapa

Oyster Farms and not that there ivas in fact a transfer.

to Willapa.

The bold statements made by Appellant to the effect

that Appellee was "non-existent"; that Mogan and

Steinhaus were neither directors nor officers of Appel-

lee have no basis in law or fact. Recognizing this to

be true. Appellant carefully refrains from citing case

or statutory authority, (yertainly they acted as Direc-

tors, voted as such throughout their terms of office
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(Exs. 7, 8) and performed the duties of President and

Secretary-Treasurer, respectively. All of their acts,

it is submitted, have been ratified, and it is further

submitted that Appellant is estopped to deny such facts

because of its long continued and active participation

and acquiesence in the performance by Mogan and

Steinhaus of their official duties. Appellant does not

contend that either of these two parties ever acted for

their own personal benefit or in any capacity other

than as directors and officers.

On Page 40 of Appellant's brief the ''Orrmg'^ case

is again cited for the proposition that ^'no transfer

or estoppel results from the registration itself.'' The

court in that case was faced with pure, unadulterated

fraud, practiced by Weinstein in gaining this registra-

tion. Certainly a registration thus accomplished could

not furnish the basis for estoppel. Appellant does not

contend that the registration obtained by Appellee

was garnered through fraud, and since registration is

^^ notice of the claims of the owner affecting the right

to the mark," Willson v, Graphol Products Co,, 188 F.

2, 498, the long silence of Appellant brings forth and

applies the doctrines of laches and estoppel. (These

two doctrines are discussed later herein under the Head-

ing ''Laches and Estoppel.")

(g) Court's Opinion re Proof of Transfer (A. B.

44-45.)

At this point Appellee sincerely hopes that the

court has recognized Appellant's brief and the state-

ments therein contained for what it is, to-wit: An
attempt to confuse the issues presented by twisting,
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converting and crucifying the language and approach

used by the trial court. Appellant, on page 44 of his

brief, states that ''These shifting and inconsistent

declarations of ownership are the only 'indications' or

'evidence' specifically mentioned by the court in his

findings as supporting his conclusion of transfer." A
simple reading lesson might well change Appellant's

mind for, in Finding XIII (R. 105-106), the court

states ''from the evidence" and "particularly the pre-

ceding findings." The court further stated that the

opinion was based on a finding of transfer and estop-

pel (R. 140), and that it was not the Court's thought

that the registration "by itself, transfers title."

Again Appellant, on page 45 of its brief, refers to

Mogan's "personal" intent, but Appellant dares not

argue that Mogan acted only in his personal behalf.

The trial court found that "Mogan was, . . . working

in good faith . .
." (Finding XIII, R. 70), and Appel-

lant agrees with this part of the finding (A. B. 54).

(h) Mr. Mogan Had No Personal Rights in Trade-

Mark (A. B. 45-49).

Appellee fully agrees with the trial court's opinion

with reference to Mogan's interest, if any, in the trade-

mark. The court stated

:

"I was talking about a trade name 'WILLA-
POINT.' I don't say he had an interest in that,

but there are some cases that do indicate that the

man who originates the name has some kind of an
interest. What it is, I wouldn't say." (R. 122.)

Further, the court stated:

"I think the reasoning here is that the distinction

between trade-mark and trade name was not one
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that Mr. Mogan drew and he may have assumed

some interest not justified under the decisions.''

(B. 123.)

(i) Erroneous Basis for Court's Finding of Trans-

fer of Trade-Mark Title (A. B. 49-51).

The complete answer to this contention of Appellant

appears in Appellee's argument in this brief under

the heading '^ Transfer," and it is sufficient here to

answer Appellant with the court's own words: ^*The

court was attempting to evaluate what evidence there

was in this case to establish a transfer and one portion

or part of the evidence in the case was these proceed-

ings and, therefore, what weight might be attached to

them." (B. 125.)

(j) Mogan 's Statements as to Trade-Mark Owner-

ship Were Unknown to Bay Point Directors

and Stockholders (A. B. 51-55).

The trial court's approach to the language of Find-

ing XIII (R. 105, 106) as to knowledge on the part of

the directors and stockholders of Appellant is explained

by the trial court thusly

:

'^The records of the corporation did not indicate

positive evidence that the proceedings were known
to the boards of directors and stockholders as

such , .
.'*

The presmnption of knowledge of which the court

made use is well established law. (See Principle 8,

Supra,) Mogan and Steinhaus of course had knowl-

edge of the applications and registration; Lillie had

such knowledge (R. 593, 594) ; WoUenweber had such

knowledge (R. 381) ; and Griffin testified as follows:
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**Q. When you were a director of Willapoint

Oysters, Incorporated, was the ownership of the

trade-mark 'Willapoint' ever discussed?

*'A. I recall no discussion other than by way
of recognition that it was an established thing;

established by Willapoint Oysters, Incorporated."

(R. 668.)

Further, the registration was announced at a joint

meeting of the directors of all three corporations

(Finding X, R. 59, see also R. 277), and the expense

of obtaining such Federal registration was immediate-

ly entered on the books of accoimt of Appellee and

thereafter carried as an individual item—one of the

assets of Appellee—on all subsequent financial state-

ments (R. 373). The registration certificate was placed

in the minute book, where is was available for the in-

spection of the stockholders, including Appellant (R.

475, 476).

As was said in the Willson v. Graphol Products Co.

case. Supra, registrations is ''notice of the claims of

the owner affecting the right to the mark."

The presumption of knowledge is well stated as

follows

:

''It is the general rule, which has been invoked

frequently by this court, that a corporation is

chargeable with constructive notice of facts knowl-

edge of which is acquired by an agent while acting

within the scope of his authority." Post u, Mary-
land Casualty Co., 2 Wn. (2d) 21 at page 26, 97
P. C2d) 173.

"The means of knowledge are equivalent to

knowledge. A clue to the fact, which, if followed
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up diligently would lead to a discovery, is in the

law equivalent to discover,—equivalent to knowl-

edge.'' Davis V, Harrison, 25 Wn. (2d) 1 at page

19. 167 P. (2d) 1015.

Appellee therefore submits, on the basis of fact and law,

that Appellant, its directors and stockholders, had

knowledge of the registration of the trade-mark in the

name of Appellee.

Appellant, on page 53 of its brief, speaking of the

recitation by Mogan: ^^ Trade name has been patented

and we have certificate,'' states: ^^Nevertheless, the

trial Court failed to carry his theory of the case on to

this logical conclusion of further transfer of the own-

ership." As we have heretofore pointed out, and as

was stressed by the trial court, the registration and

statements therein contained did not in and of them-

selves establish a transfer, but were strong evidence

thereof, evidence which, when coupled with the trans-

fer of assets, became conclusive.

(k) Joint Venture Relationship of Farms Com-

panies (A. B. 55, 56).

Appellee directs the court's attention to the section

of Ajjpellee's brief dealing with the corporate entity

of Axjpellee (see Principle, 9, Supra), and also to Find-

ing XIV (R. 72), wherein the trial court found that

such conduct did not ''serve to divest anyone of the

three of its legal entity or bring into existence a legal

entity apart from the three corporations/'

Appellant cites no case wherein a corporation was

formed and subsequently, in an action such as here,

between a stockholder and the corporation so formed,

a court has held that a joint venture between stock-
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holders was in fact aecoinplished and that the corpora-

tion was the ''joint venture."

The case of Jacksori v. Hooper, 76 N. J. Eq. 599;

75 Atl. 568, 571; 27 L.R.A. (NS) 658, well states the

principle applicable to the present case:

''The law never contemplated that persons engaged

in business as partners may incorporate, w4th in-

tent to obtain the advantages and unmunities of a

corporate form, and then Proteus-like, become at

will a co-partnership or a corporation, as the exig-

encies or purposes of their joint enterprise may
from time to tune require. The policy of the law

is to the contrary. If the parties have the rights

of partners, they have the duties and liabilities

imposed by law, and are responsible insoUdo to all

creditors. If they adopt the corporate form, with

the corporate shield extended over them to protect

them against personal liability, they cease to be

partners, and have only the rights, duties and
obligations of stockholders. They cannot be part-

ners inter sese and a corporation to the rest of the

world.'' (Italics ours.)

This argmnent of Appellant of course entirely

ignores the other stockholders of Appellee and their

respective duties, obligations and rights.

(1) Management of Appellee by Directors of Farms
Companies Acting Jointly (A. B. 57-59).

(m) Financing Liabilities, Profit and Loss of

Appellee Shared Between Farms Companies

(A. B. 59-65).



50

Since the above two arguments of Appellant are

attempts to show that the farms companies were in

fact acting as joint venturers, they will be answered

together.

There is no showing in the record or otherwise that

the manner in which the three corporations carried on

their respective businesses was inconsistent with the

individual purposes of each (See Finding XIV, R. 72).

Further, there is no showing that the farms companies

ever exercised control over Appellee other than as

stockholders therein. It must be remembered that the

farms companies each owned approximately 45% of

the outstanding stock of Appellee corporation. Of

course, they were vitally interested in the operations of

Appellee, as was Griffin, another stockholder, who was

a director of Appellee, and as Mogan, another stock-

holder, who was from a practical standpoint in control

of all three corporations as found by the trial court

(Finding IV, R. 58, 59). However, by actual count the

minute books of Appellee (Exs. 7, 8) show that Appel-

lee had 80 directors' meetings, and of these only 37 were

joint meetings.

Many of the statements made by Appellant and

attributed to Mogan, or lifted from the minute books

of the three corporations, are entirely out of context.

For instance, on page 58 of Appellant's brief counsel

cites as of particular interest a statement by Mogan

to the effect that in his report to the shareholders of

Appellant he spoke of the stock of canned oysters on

hand as though they were owned beneficially by Appel-

lant. This report which Appellant says is ''of partic-
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ular importance '' was dated October 26, 1933 (R. 306),

which of course was during the period when the non-

profit contracts were in effect.

As for the financing of Appellee and the contention

made by Appellant that Appellee was to operate with-

out profit, the dividend account of Appellee is probably

the best evidence of the fact that Ajjpellee did operate

for profit and commenced to do so immediately after

the non-profit contracts were terminated. These non-

profit contracts are recognized by Appellant on page

62 of its brief.

Again Appellee submits, as the trial court found

(Finding XIV, R. 72), that the manner in which the

three corporations conducted their businesses was not

inconsistent with the individual purposes of each. All

of the facts pertaining to the operation of Appellee, as

recited in Appellee's statement of the case, support

this conclusion.

(n) Legal Interpretation of Cooperation of Farms
Companies (A. B. 65-70).

Herein, Appellant asks the court to pierce the cor-

porate veil of Appellee, but says, ''If the Court does

not wish to go that far, at most Willapoint Oysters

corporation was simply the marketing agent and service

company of Bay Point Oyster Farms and Willapa

Oyster Farms" (A. B. 65). The questions as to wheth-

er or not Appellee was the ''agent" and "sei-vice com-
pany" have been heretofore discussed, wherein it was
concluded that Appellee was not such an "agent" or

"service company" in the trade-mark sense so as to
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have any effect on the present ownership of the trade-

mark WILLAPOINT.
Appellant places great reliance on the ''Chicago,

Milwaukee' ' case, and the immediate question pre-

sented is: What was the case about? The answer to

this question completely destroys the value of the case

to Appellant. The suit was one commonly referred to

as an '^Anti-Trust'' action and was brought to prevent

''price-fixing" and '^ rate-fixing" between the corpo-

rations and to prevent further fraud from being per-

petrated upon other railway corporations and the

public at large. The court therein quite properly held

that the parties could not rely upon the '^ corporate

veil" to defeat the action. The important point in the

case for our purposes, however, is that the court did

not say that the property of the Eastern company was

owned by the two corporations who owned all of its

stock. For the purposes of such an '' Anti-Trust"

action it was sufficient to find that the corporations

controlled the property even as stockholders.

Counsel for Appellant has failed to cite a single

case wherein it was held that the stockholders of a

corporation owned the property of the corporation, or

wherein, in a suit between a stockholder and the corpo-

ration, the corporate entity was disregarded. Appellee

is satisfied that such cases, in the absence of outright

fraud, do not exist.

(o) Basis of Use of Trade-Mark by Appellee Wil-

lapoint Oysters (A. B. 70-71).

Appellant here is of course, as was done in previous

arguments, entirely ignoring the other stockholders



53

of Appellee. The cases cited in support of its conten-

tion that a partner may license the use of his trade-

mark to a partnership in the main state general

principles of law, but it is interesting to note the fol-

lowing :

In the case of Kidd v. Johnson, 100 U. S. 617, 25

L. Ed. 769, (A. B. 71) Pike retained ownership of all

the real property, the distillery and its appurtenances.

Further, the partnership moved its place of business

to New York and Pike sold his entire business and the

purchasers even received a separate instrument extend-

ing to them the use of all his brands. The court in its

decision stated that Kidd's subsequent conduct more-

over showed he claimed no interest in the mark ; that

he knew of Pike's conveyance of its use and made no

objection, and that Kidd '^ never even pretended that

the firm had any such right until after Pike's death."

The facts of the cited case make it inapplicable to the

present situation.

E, F. Pritchard Co .v. Consumers Brewing Co., 136

Fed. (2d) 512, 58 U. S. P. Q. 362 (A. B. 70, quoted

from in Appendix 15) is a prime example of the cases

Appellant relies on. Appellee contends the facts con-

trol, and the court in the cited case said

:

''Any claims that may be asserted against the right

of Prichard to ownership of the label—under the

trade-mark law—are rendered of no avail in view
of the fact that appellee is estopped to advance such
contention, because of the contract in which it was
agreed that the ownership of the mark was to be
in Prichard."
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The court did, however, in that case find that since the

contract mentioned extended only to the area south of

the Ohio River the Consumers Brewing Co. is the owner

of the mark north of said river by reason of a '^ naked

license/' The other cases cited therein may be dis-

tinguished on equally sound grounds.

(p) Repudiation of Joint Venture or Marketing

Agency Relationship by Hayes (A. B. 72-74).

(q) Right to Trade-Mark Use Upon Termination

of Joint Venture (A. B. 75).

Both of these arguments of course must start with

the assumption that Appellant's contentions herein-

above referred to as (a) through (o) have been estab-

lished and are now controlling. Since the trial court

was unable so to hold, no findings were made concern-

ing the alleged breach of the alleged agreement. How-

ever, it must be noted that Appellant has not offered

to sell oysters to Appellee since the removal of Bailey

as president of Appellee.

^'Q. Mr. Kumm, has Bay Point Oyster Farms
ever offered Willapoint Oysters, Incorporated,

oysters for sale ?

^^ A. Not a bushel, nor a gallon." (R. 709, 710.)

As to the treatment of Appellant by Appellee in respect

to the purchase of oysters, Kumm further testified

:

*^ . . I told him (Bailey) that, except for the

Griffin oysters which we agreed to buy, we would

buy his oysters in preference to any others and

expressed a feeling of desiring to help the Bay
Point Company," (R. 706) but, ''would not obli-

gate, as far as I was concerned, the company to
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any agreement for more than one (1) year, having

in mind the creation of any obligation for a long

period creates an obligation that affects your fi-

nances, particularly/' (R. 706.)

As to the acquisition of the Griffin stock by Hayes,

it is interesting to note that Bailey had previously at-

tempted to purchase such stock (R. 532-534). From
the record it is obvious that Bailey was primarily in-

terested in Bailey and one wonders what course the

corporations w^ould have taken if Bailey had gained

control.

On Page 74 of Appellant's brief is quoted a state-

ment made by Kmnm, which Appellant now cites to

show that Kmnm thought the cooperation of Appellant

and Willapa Oyster Farms should be discontinued.

This statement as appears from a reading of Kumm's
entire testimony was aimed at the manner in which

Bailey, as president of all three corporations, had been

'^milking" them for his own personal gain. (R. 654,

655, 711, 713.)

Appellant's last paragraph on page 74 has abso-

lutely no factual basis, and the balance of Appellant's

brief merely states general rules of law which are

inapplicable to the facts of the present case. Appellee

submits that although the trial court failed to find any
such agreement or relationship between the parties

hereto, if in fact one existed, which Appellee vehement-

ly denies, the breach, if any, was caused by Appellant

through its infringement and unfair competition.
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SUMMARY OF APPELLANTS BRIEF

Appellant's entire brief is predicated on the theories

that the District Court erred in

:

(1) Finding that the trade-mark had been trans-

ferred to Appellee.

(2) Failing to find that Appellee was Appellant's

agent and licensee, or a ^^ joint venture" composed of

the farms companies.

(3) Failing to find that the alleged agency, license,

or joint venture arrangement was breached by Appel-

lee, Willapa or Hayes, and that consequently the

exclusive right to use the trade-mark reverted to Appel-

lant.

Since the district court specifically found there was

a transfer and specifically rejected the proposed find-

ings concerning agency, license, or joint venture, and

the breach thereof, this appeal is one which should be

treated in the same fashion as the court of appeals for

the 7th Circuit treated similar contentions in Hazeltine

Research v. Admiral Corp,, 183 F. (2d) 953, wherein

the court, stated at pages 954 and 955

:

'^The District Court entered findings of fact and

conclusions of law, finding the claims in suit valid

and infringed by television receivers made and

sold by Admiral. Predicated thereon, the court

. . . entered judgment enjoining Admiral from

further infringement, awarding damages and costs

to Hazeltine, and dismissing Admiral's counter-

claim. From this judgment the appeal comes to

this court. ..."
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The contested issues were all decided by the trial

court adversely to Admiral.

''At the inception, we are met with the charge fre-

quently made, particularly in patent cases, but

seldom demonstrated, that the findings of the trial

court are entitled to little if any weight. Numer-
ous complaints are registered relative to the

manner and means employed by the court in the

adoption of its findings. These complaints need

no detailed consideration. They evidently are de-

signed, without the frankness to so state, to have

us believe that the trial court, as a res%ilt of its

ignorance, carelessness or negligence, permitted a

hoax to be perpetrated upon it by counsel for the

prevailing party. The record discloses that the

findings were made after three full days of trial

during which testimony was given, both by expert

and fact witnesses, and after both j^arties had sub-

mitted briefs and oral argument, . .
.''

''Obviously, this attack upon the court's findings

is designed to escape the force of Rule 52A of

Federal Rules of Civil Procedure, 28 U. S. C. A.,

the relevant part of which provides:

'Findings of Fact shall not be set aside unless

clearly erroneous, and due regard shall be

given for the opportunity of the trial court to

judge the credibility of the witnesses.'

. . . ." (Italics ours.)
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APPELLEE'S ARGUMENT IN SUPPORT
OF JUDGMENT

Any Interest Which Appellant, Willapa or Mogan May
Have Had in the Trade-Mark WILLAPOINT was

Transferred to Appellee Prior to Its Registration

Thereof.

Appellant, contrary to Finding XIII (R. 105, 106)

has contended that there was no transfer of the trade-

mark, such contention being based primarily on argu-

ments with reference to intent. Of course, intent can

seldom if ever be gleaned from present declarations or

arguments of parties. Intent must be determined by

conduct, since it is seldom evidenced by express declar-

ations. Let us examine what is known and shown by

the record concerning the original history and early

days of these three companies and see what those facts

are, what the law in reference to transfer is, and what

logical conclusion can be deduced therefrom.

In the late 1920s and early 1930s the oyster industry

was new on the Pacific Coast. Mr. Mogan, an efficient

promoter, was interested in establishing such industry

and was the initiator and original guiding force behind

these three companies. Prior to the incorporation of

Axjpellee he had three organizations, Willapa Develop-

ment Company (Gerard T. Mogan 's assumed name and

solely owned enterprise). Bay Point, organized in 1928,

and Willapa, organized in 1929, which companies owned

oyster lands and were growing oysters thereon. It is

undisputed that both the farms companies made public

offerings of stock. It is likewise undisputed that in

October, 1930, it was contemplated that oysters would
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be sold in the future under the WILLAPOINT brand

(R. 565). In October, 1930, the exact date not bein^c:

known, Appellant adopted a resolution:

*'WHEREAS, it is desirable to use every method
within our power to increase the economy in har-

vesting, canning', transporting and marketing

oysters and pooling the equipment, properties, and
facilities useful therein,

''WHEREAS, it is desirable to advertise the trade

name WILLAPOINT as a brand for oysters in

securing a leading position in the industry.

''IT IS THEREEORE RESOLVED that the

Bay Point Oyster Farms, Inc., and Gr. T. Mogan,
doing business as the Willapa Development Com-
pany, and others have a close community of inter-

est in the formation of a subsidiary corporation

to be known as Willapoint Oysters, Inc.

"That the purpose of said Willapoint Oysters, Inc.

is to facilitate the economical harvesting, and the

efficient opening, canning, advertising and mar-
keting of the oyster crops of the said organizers,

"IT IS THEREFORE RESOLVED, that the

Willapoint Oysters, Inc. be organized with a capi-

tal stock of $50,000.00 by said parties, that assets

consisting of real estate, improvements, boats

'Willapoint' and 'Wilapa', the storage grounds on
the Palix River and any other assets desirable for
carrying out the objects of the said concern be

transferred to said corporation by the present own-
ers thereof at their fair and reasonable values. ''

(Finding Vll, R. 60, 61.) (Italics ours.)

W^illapa ado])ted a similar resolution (Finding VII
R. 61). On October 22, 1930, Articles of Appellee were
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signed and shortly thereafter filed. It is to be noted

that such Articles were practically identical with those

of Appellant and Willapa, and the corporation formed

was an ordinary business corporation organized for

profit under the laws of the State of Washington.

At that time the laws of Washington had adequate

provision therein for corporations not formed for

profit (Sec. 3888-90, Rem. Rev. Stat.) and cooperative

associations (Rem. Rev. Stat. 3904 to 3923).

It is further undisputed that commencing Novem-

ber 1, 1930, oysters were sold to the public under the

trade-mark WILLAPOINT, and that all sales of oys-

ters grown by the farms companies (except for an

isolated sale to Willapa by Appellant in January, 1930)

were made by Appellee and recorded in its books (R.

375). No contention is made by Appellant that the

January sale was connected with the trade-mark.

It is further undisputed that after the incorpora-

tion of Appellee it took over and harvested, processed,

canned and sold oysters. Appellant and Willapa aban-

doning sales activities and thereafter confining their

^^ operations largely to growing of oysters on the beds"

(R. 375, 376).

In November, 1930, the farms companies joined in

applying to the Patent Office for registration of the

trade-mark WILLAPOINT. In November, 1931, they

filed the first amendment to such application, then

seeking registration in Willapa 's name, subject to joint

user by Appellant (Ex. 13). O^ August 1, 1932, stock

was issued by Appellee to Appellant, Mogan and

Willapa, apparently pursuant to resolutions of Willapa
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and Appellant to transfer their operating assets to

Appellee in payment for stock (Ex. 9). Such resolu-

tions contemplating transfers were to be effective as

of August 1, 1932 (Finding VII, R. 62). No specific

mention was made of the trade-mark.

On November 25, 1932, application was made to the

Patent Office to secure registration in Appellee alone

by amending the original application to include state-

ments therein that the mark had been used since Octo-

ber 19, 1930, by Appellee and ''its predecessors from

tvhom title was derived/' (Ex. 13, p. 12.) No opposi-

tion was made to such application, but it was denied

by the Patent Office on the ground that there could be

no change of the identity of the applicant in a single

application. The Patent Office then advised, however,

if Appellee was the sole owner, registration could be

had by it on a new application (Ex. 13, p. 17). On
February 7, 1933, application was made by Appellee

alone for registration of the mark (Ex. 12). Such

application likewise contained the statement:

^^The trade-mark has been continuously used and
applied to said goods in applicant's business and
that of its predecessors from tvhom title was de-

rived since October 19, 1933." (Ex. 12, p. 1.)

The officer making this Patent Office filing was Mrs.

Steinhaus, who was the Secretary and a director of all

three corporations. This application resulted in reg-

istration to x\ppellee, which was disclosed to the direc-

tors of the three corporations at a meeting held on the

9th day of December, 1933, and the issuance of the
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certificate which was in Appellee's minute book there-

after for many, many years. (Finding X, R. 69, R. 277.)

Let us turn to legal principles applicable to these

facts and see what can be deduced therefrom.

No particular formalities are required to transfer

rights to a trade-mark. Any writing or act of the par-

ties from which the intention to assign a trade-mark

can be gathered will suffice to pass title. Perhaps the

leading case on this subject is United States Ozone Co,

V. United States Ozone Co., 62 F. (2d) 881, where these

principles are enumerated:

'^Any person, partnership, corporation or unin-

corporated association capable of holding title to

personalty may acquire the right to a trade-mark.

The owner may be the manufacturer of the article

to which the trade-mark is applied, or the seller

of goods of a particular manufacture or quality to

which the distinguishing mark is applied." McLean
V. Fleming, 96 U. S. 245, 24 L. Ed. 828; Nelson v,

Winchell, 203 Mass. 75, 89 N. E. 180, 23 L. R. A.

(N. S.) 1150; Hughes v. Alfred H, Smith Co.,

(D. C.) 205 Fed. 302, Id. (C. C. A.) 209 Fed. 37;

Mamitoti Springs Mineral Water Co. v. Scheuler,

(CCA.) 239 Fed. 593; Schmalz v. Wooley, 57

N. J. Eq. 303, 41 Atl. 939, 43 L. R. A. 86, 73 Am.
St. Rep. 637; Atlantic Milling Co. v. Robinson (C.

C) 20 Fed. 217.
'

' Trade-mark rights ai'e assignable by \he own-

er with the business or the right to make or sell

the commodity which it distinguishes or identifies

. . . and in the absence of evidence to the contrary

will be assumed to have passed, without formal

assignment, with the business when the business
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with which the trade-mark has been identified is

sold or transferred. 26 R. C. L. 863 ; Laughman's

Appeal, 128 Pa. 1, 18 Atl. 415, 5 L. R. A. 599 ; Sea-

hrook V, Grimes, 107 Md. 410, 68 Atl. 883, 16 L. R.

A. (N. S.) 483, 126 Am. St. Rep. 400; Fish Bros,

Wagon Co, i\ LaBell Wagon Works, 82 Wis. 546,

52 N. W. 595, 16 L. R. A. 453, 33 Am. Rep. 149;

Woodward v. White Satin Mills Corp. (C. C. A.)

42 Fed. (2d) 987 ; Reploge v. Air Way Co., 52 App.

D. C. 364, 287 Fed. 765; President Suspender Co.

V. MacWilliam (C. 0. A.) 238 Fed. 159.'' (Italics

ours.)

See also Joseph Dixon Crucible Co. v. Guggenheim,

2 Brewst. (Pa.) 321, 339 (7 Phila.) 408, where the court

states that the true rule to be deduced from the cases is

:

^'That the property or right to a trade-mark may
pass by an assigimient or by operation of law to

anyone who takes at the same time the right to

manufacture or sell the particular merchandise to

which said trade-mark has been attached." (Italics

ours.)

An extremely interesting case is Thompson v. MaoKifir-

non, 21 Lower Can. Jr. 335, a case involving the sale of

the business of a biscuit maker where the formal docu-

ments did not mention the trade-mark but in which the

court concluded the business trade-mark passed, say-

ing:

*'A11 of the authorities—French, English and
American—agxee that, where a business was sold

the entire good will and right to use a trade-mark
passed to the i)urchaser without any express-men-

tion being made of them iyi the deed of assign-

ment." (Italics ours.)
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See also 1 L. R. A. (N. S.) at page 715. While the dis-

trict court could have based its decision on abandon-

ment by Appellant and subsequent appropriation by-

Appellee, it chose to consider abandonment in the sense

that it lends support to the finding of transfer. Sec-

tion 45 of the Lanham Act states as follows

:

'^A mark shall be deemed abandoned . . .

(a) When its use has been discontinued with in-

tent not to resume. Intent not to resume may
be inferred from circumstances. Non-use for

2 consecutive years shall prima facie aban-

donment.'' (15 U. S. C. 1127.)

When we consider then a transfer by Appellant of the

listed assets, which comprised its entire business to

which the trade-mark was applied, the subsequent use

of the trade-mark by Appellee, the registration thereof

without opposition, and the abandonment or non-use

of the trade-mark by Appellant, it would seem that the

intention to transfer the trade-mark was clear. As was

said in the case of Rosenberg v, Fremont Undertaking

Co., 63 Wash. 52, 114 Pac. 886, wherein, in the face of

testimony on the part of one of the parties that ^^ there

was no intention on his part to abandon the use of the

name entirely," the court stated:

^^We think the fact can be better ascertained by

his acts at the time than by his present statements.

"

From the foregoing it is apparent that the rule of

law is that where a business is transferred the trade-

ma/rk goes with it unless there is something in the

transaction negating the ordinary inference to be

drawn therefrom to the effect that title does puss.
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In this case there is not one syllable of testimony indi-

cating intention by Mogan, Appella/nt or Willapa to

reserve any rights m and to the nmrk. Indeed, shortly

after the business was transferred, the Secretary of

Appellant made statements under oath indicating that

the trade-mark belonged to Appellee by reason of

derivation of title from its predecessors.

It should be noted that the trade-mark has always

been applied to canned fresh or cooked oysters. While

it is true that Willapa and Appellant continued to grow

oysters after the transfer of August, 1932, or after

November 1, 1930, they did not sell oysters other than

oysters in the shell on the beds, which were of course

sold to Appellee. All activities in connection with the

sale of oysters to the trade have always been conducted

by Appellee, and until Appellant's infringement, the

farms companies have never sold processed oysters. In-

deed, Bailey himself testified that the first time he ever

saw a can of oysters with the name Bay Point and Bay
Point alone thereon as the source of such oysters was
in 1950.

What is the logical conclusion to be drawn from the

foregoing facts and applicable legal principles?

First of all, the facts alone establish an intent to

transfer the trade-mark.

Second, the law, combined with the facts, clearly

establishes the fact that Willapa, Appellant and Mogan
did by operation of law transfer and assign to Appellee,

a distinct legal entity, any right, title and interest that

they may have had in and to the trade-mark WILLA-
POINT.
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Upon the basis of the facts and law the court, after

careful consideration, stated in its memorandum (R.

56):

^^That there was a transfer of ownership of the

trade-mark from plaintiff to defendant prior to

the issuance of the registration of trade-mark by

the Patent Office and that the ownership of said

trade-mark is still held by defendant."

and entered its revised Finding XIII, holding

:

'^ . . that such trade-mark and any good will that

may have attached thereto, as well as the physical

and other assets of Bay Point Oyster Farms,

Willapa Oyster Farms and Mogan mentioned in

the resolution set forth in Finding VII herein,

were transferred to and became the property of

defendant corporation at some time prior to the

actual registration of the trade-mark ..."

Appellant Is Barred by the Doctrines of Laches and

Estoppel to Deny the Transfer

The evidence is clear that Appellee has used the

trade-mark continuously and exclusively since Novem-

ber, 1930; that at all times since November, 1932, the

common officers of Appellee and the farms companies

asserted that Appellee was the sole and exclusive owner

of the mark and that Appellee, with the knowledge

and acquiescence of Mogan and the farms companies,

obtained registration of the mark in 1933. Stock was

sold to Mrs. Ely, who in common with her partial suc-

cessor in ownership, Grriffin, always had been given to

understand that Appelee owned the trade-mark (R.

668). Appellee has always been a distinct, separate
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corporation, and as such has filed separate income tax

returns, appending thereto the recjuisite financial state-

ments, containing among other things as an asset the

cost of obtaining the trade-mark under the misnomer

*' Copyright.'' Appellee has over the years paid a total

of $47,210.52 in dividends to its shareholders, of which

sum Appellant received $18,902.23. Appellee has like-

wise through common officers with Appellant, hypothe-

cated and pledged oysters purchased from the farms

companies and other sources to banks and brokers, and

has furnished such banks with financial stateznents and

information concerning the value of the WILLA-
POINT label as an inducement toward obtaining loans

(R. 589, 590) . The farms companies have subordinated

any debts owed to them to the claims of lending institu-

tions and general creditors of Appellee, and were

instrumental in causing Appellee to be incorporated

under the same name as that of the trade-mark. Bailey,

when president and director of all three companies,

was instrumental in Appellee's putting out other prod-

ucts such as canned crab meat, clams, tuna and salmon,

under the trade-mark. Appellee, with the full knowl-

edge and acquiescence of its shareholders, spent vast

smns in adveiiising the trade-mark. In 1949, after

dissension had developed between Bailey and Hayes,

Appellee, acting through Bailey, again asserted its un-

questioned claim to title to the trade-mark and sought

its extension to other products. From November, 1932,

until Coast Oyster Company acquired the balance of

power between Appellant and Willajja, Appellant did

nothing to oppose but rather in all respects furthered
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Appellee's claim of title and ownership in and to the

mark. The record further shows that for the first time

after seventeen long years of silence, active acquies-

cence and participation in profits, the first thing

affirmatively done by Appellant to question Appellee 's

title was Appellant's action in filing a petition to can-

cel registration in 1950.

Laches is defined in Edison Oyster Co, v. Pioneer,

etc. Co., 22 Wn. (2d) 616 at 628, 157 Pac. (2d) 302, as

follows:

^^ Laches in a general sense is the neglect, for an

unreasonable length of time, under circumstances

permitting diligence, to do what in law should have

been done. More specifically, it is inexcusable

delay in asserting a right; an implied waiver aris-

ing from knowledge of existing conditions and an

acquiescence in them ; such neglect to assert a right

as, taken in conjunction with lapse of time more

or less great, and other circumstances covering

prejudice to an adverse party, operates as a bar

in a court of equity; such delay in enforcing one's

rights as works disadvantage to another. The doc-

trine of laches has existed since the beginning of

equity jurisdiction independently of statutes of

limitations." (21 C. J. 210 et seq., Sec. 211.)

The instant case is certainly one where a party is

guilty of ^'inexcusable delay" in asserting a right and

likewise one in which a waiver could be implied ''from

knowledge of existing circumstances and acquiescence

in them." A stronger case would be difficult to find.

Authorities sustaining Appellee's position that Appel-

lant is precluded from asserting its present claim by
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reason of laches, estoppel and abandonment include

the text statement appearing in 3 A. L. R. (2d) 1226,

particularly at 1261, where the general rule is stated:

^^If the owner of a trade-mark, who continues to

use it, learns of its use by an infringer but fails

to resort to litigation until the latter has built up

a valuable business in connection with the mark,

the owner will be held to have abandoned, or to be

estopped from denying that he has abandoned, his

exclusive rights in the mark.'^

It would seem that the instant case, where the alleged

owner of the trade-mark failed to use it after knowl-

edge of use by a third party, and allowed the user to

affirmatively clothe itself with record title thereto, is

in a stronger position than the cited case where an

owner continued to use the mark in competition with

the infringer.

31 C. J. S. 341, A. Statement of Rule. Section 108

et seq, :

^'As a general rule, where a person has, with

knowledge of the facts, acted or conducted himself

in a particular manner, or asserted a particular

claim, title or right, he cannot afterward assume
a position inconsistent therewith to the prejudice

of one who has acted in reliance on such conduct.

''The doctrine of equitable estoppel precludes a

person from maintaining a position or attitude

inconsistent with another position or attitude

which is sought to be maintained at the same time
or which was asserted at a previous time, and, as

a general rule, where a person has, with knowledge
of the facts, acted or conducted himself in a par-
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ticular manner, or asserted a particular claim,

title, or right, he cannot afterward assume a posi-

tion inconsistent with such act, claim or conduci

to the prejudice of another who has acted in re-|

liance upon such conduct or representations. Thej

doctrine of estoppel requires of a party consistency

of conduct, when inconsistency would work sub-]

stantial injury to the other party. . . . The reg-

ularity or validity of an act cannot be raised by]

one who procured, or is responsible for it, . . .

^^Estoppel hy Waiver. While waiver is in th(

proper sense of the term a species of estoppel, yef

where a party to a transaction induces another to
y

act on the reasonable belief that he has waived or^

will waive certain rights, remedies, or objections

which he is entitled to assert, he will be estopped

to insist on such rights, remedies or objections to

the prejudice of the one misled."

Much trade-mark law has been cited in this case, enu-

merating general principles. In many respects, trade-

mark law and the cases arising thereunder are each

unique. This statement has been recognized by the

Supreme Court of the State of Washington in Olympia

Brewing Co. v. The Northwest Brewing Co., 178 Wash.

533, 35 Pac. (2d) 104, where the court says: ^^Each

case is, in a measure, a law unto itself."

Counsel for Appellant cites many authorities in

support of various legal principles, but no case has

been called to the attention of the court analogous to

the instant case on both the facts and the law. The

only case analogous on its facts is Holly Hill Citrus

Growers Assn. v. Holly Hill Fruit Prod., 75 Fed. (2d)

13, and there the facts were:
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In 1923 Holly Hill Grove & Fruit Co. (hereinafter

called '* parent company''), a Florida corporation, pur-

chased fruit lands partially planted in citrus groves.

From 1923 to 1927 the business of this corx)oration was

the development and sale of citrus groves. The fruit

produced was largely sold through marketing com-

panies in the area except for some select fruit which

the parent company itself marketed under two trade-

marks incorporating the words ^^ Holly Hill," and as

a consequence of such sales had built up a small mar-

keting business with a certain amount of good will as

a marketing company.

In 1927 the parent company, through its officers

and agents, formed the Holly Hill Fruit Products, Inc.

(hereinafter called ^^ Marketing company"), the origi-

nal plaintiff and appellee in this action, for the pur-

pose of marketing citrus fruit in the area. The officers

of this new corporation were officers or employees of

the parent company. Its affairs were largely handled

by an executive committee consisting of Wilson, Presi-

dent of the parent company and Vice-President of

the marketing company, and Crisp, Vice-President of

the parent company and President of the marketing

company, and Watkins, the Secretary and general

manager of the marketing company. The parent com-
pany advertised that the marketing company was to be

the marketing comx)any of grove owners who bought
gToves from the parent company. In reality the parent
company intended to control the marketing company
through its officers.

By a purely oral agreement the marketing company
purchased from the parent comjjany the stock of ma-



72

terials it had available for marketing fruits, and the

parent company's list of fruit customers, etc. In 1929

the marketing company applied for registration of the

trade-marks. At the tune of the application the Presi-

dent of the parent company was a member of the mar-

keting company's executive committee and knew of

the application. Certificates of registration were issued

by the Patent Office without objection. One trade-

mark ''Holly Hiir' was granted registration on July

31, 1929, and the other trade-mark, ''Holly Hill

Groves,'' encircled by a wreath of holly leaves and

berries, was similarly granted registration on April 18,

1930. There was no opposition to either registration.

The parent company did not market fruit from the

time of the sale mentioned until the fruit season of

1931 and 1932. After the marketing company w^as sell-

ing fruit exclusively, and before the infringement com-

plained of occurred. Crisp and Wilson, prime factors

in the incorporation of the marketing company, went

their separate ways. Wilson, the dominator of the

parent company, then appointed "Holly Hill Citrus

Growers Association," the defendant herein, as its

marketing agent and commenced the use of the trade-

marks in direct competition with the use being made

thereof by the marketing company. Upon discovery of

such use the marketing company demanded its cessa-

tion and shortly thereafter instituted this action to

enjoin infringement. The District Court so ordered

and this appeal follows. The Circuit Court says

:

"Looked at as the parties seem to have looked at it,

the suit out of which this appeal grows is seen as
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a bitter, personal contest, conducted acrimoniously

and with resulting exacerbation. Looked at simply

as a legal controversy, it is seen to be merely a

suit over trade-marks and their unfair use. . . .

Appellants (Parent Company's agent) (Italics

ours) \ igorously challenge the finding that appel-

lee purchased from ^the parent company' its busi-

ness as a citrus fruit marketing company, its good

will as such company, its trade-mark, 'Holly Hill

Groves', encircled by a wreath of holly leaves and

berries, and 'Holly Hill' printed in large square

letters. It challenges, too, the finding that the

appellee truly applied for and lawfully obtained

registration of the trade-mark . . . with the knowl-

edge of the President of appellant (parent's

agent), and without objection from that company.

Appellant insists that these findings are contrary

to the overwhelming weight of the credible oral

evidence. They insist, too, that they are so incon-

sistent with the corporate records of the two com-

panies as to be in effect contradicted by them. . . .

''The determining principles are excellently stated

in United States Ozone Co. v. United States Ozone
Co. (C. C. A.) 62 Fed. (2d) 881; there is a good
statement in Woodward v. White Satin Mills Corp.

(C. C. A.), 42 Fed. (2d) 987, and in Pulitzer Publ.

Co. V. Houston Printing Co. (D. C. 4 Fed. (2d)

924. Briefly summing up as applied to this case,

they are

:

"The law^ of trade-marks is a part of the law of

unfair comjjetition ; trade-marks follow ; they are

incidents and appurtenances to business and
trades. They have no independent existence; they
may not be sold in gross. They attach to and pass
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with the good will of a business, and, as appwr-

tenant to it, they are freely and easily sold. No
purticular form of words is necessary to transfer

them; they inhere in and pass with good will.

'^Appellee pitched its case below, it pitches it here,

on these principles. It insists that not separate

and independent from, but in connection with, and

as a part of, the packing and marketing business

and the good will which it acquired from appel-

lant, Holly Hill drove & Fruit Co., it acquired

the trade-marks in question. It insists that the

grove and fruit company may not now undo and

unsay what it did and said when creating and

launching the fruit products company, and that

company was organized to take over and conduct

the fruit marketing business which the grove and

fruit company had theretofore conducted under its

distinguishing trade-marks, ^ Holly Hill' and

'Holly Hill G-roves'. It insists that the attached

findings are overwhelmingly sustained by the oral

evidence in the case, given by those who were man-
aging and conducting the business of the two com-

panies when the fruit products company was

formed and the sale of the fruit marketing busi-

ness was effected. It insists, further, that all of

this oral evidence aside, the undisputed facts, that

the Holly Hill Grove & Fruit Co. promoted, organ-

ized, and named the fruit products company 'Holly

Hiir, that it not only advertised that the fruit

products company would, and authorized it to, ship

under 'Holly Hiir brands, but it turned over to

it its marketing business and good will, and all of

the physical assets it had connected with it, furnish

conclusive and irrebuttable proof that the grove
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and fruit company intended to and did make the

fruit products company successor to its business

and good will, including its trade-marks.

''We agree with appellee that there is, there can

be, no dispute in the purposes for which the appel-

lee. Holly Hill Fruit Products, Inc., was brought

into existence and named by appellant. Holly Hill

Grove & Fruit Co. It was promoted and organized

by that company, primarly an orchard develop-

ment company, for the purpose of aiding in the

development of its properties. It was a part, and

an effective part, of its selling machinery: The

purpose and scheme of organization was stated to

be, it was, to have the fruit products company ulti-

mately owned by those who would buy and own
the land, a kind of cooperative through which the

products of the groves the fruit company was sell-

ing, could be marketed and sold by the owners,

whom by this and other inducements they could

get to buy. Mr. Wilson, the dominant figure in

Holly Hill Grove & Fruit Co., and in creating and
using the 'Holly Hill' trade-marks was the domi-

nating figure in promoting and organizing the

Holly Hill Fruit Products Co. The managing of-

ficers of the two companies were, in the beginning,

substantially the same. Advertisements, inspired

editorials, circulars, sales literature, all emphasized
one fact, that this company had been organized by
the parent company to take over the marketing
end of its business, and that it would handle and
sell fruit from the orchards around Davenport un-
der the 'Holly Hill' labels and brands, not for one
year or two years, not while the two companies
were under the same management, but as a perma-
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nent business. This made good sales talk in han-

dling the groves but it cannot be doubted that by

forming the corporation with the name 'Holly

Hill,' a name having no connection whatever with

the place where it was doing business, Davenport,

it was intended to represent that it was formed to,

and would sell the product of the Davenport groves

for the owners, who should buy them under the

'Holly Hiir brand. After its organization there

was a directors' meeting, at which the investiture

of the Holly Hill Fruit Products Co. with, the

divestiture of the grove and fruit company of the

properties and good will of, the fruit marketing

business of the parent company, was completed.

At that meeting the fruit products company au-

thorized the payment to the grove and fruit com-

pany of a cash consideration for, and there was

delivered to it as a part of the sale of the business,

trade-marks, and good will, all of the labels, the

die, and other physical properties the grove and

fruit company had been using in connection with

the marketing end of its business. Since its organ-

ization, the fruit products company, shipping its

fruit under 'Holly Hill' marks and brands, some

of which it caused to be registered, has built up

quite a business under that name. This went on

without protest of any kind from appellants, until

more than four years after the use had begxm, and

more than two years after appellant had stopped

shipping fruit through appellee. Appellant makes

a good deal out of the fact that nothing is said f>/

the imimUes or in amy writing abowt the sale of

the trade-marks. We do not think this is at all

significant when the positive testimony of wit-
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nesses, who were in a position to know, that the

whole business was taken over, is considered in the

light of the undisputed facts as to the circum-

stances and conditions under which the fruit prod-

ucts coinpany was organized and launched. . . .

But apart from all these there are the dominant

facts of appellee's promotion, its organization,

naming, and launching by appellant, the advertise-

ments and literature appellant sent out, the in-

spired editorials it caused to be written, and its

long silence in the face of appellee's action in regis-

tering the trade-marks and in marketing and

shipping under them, whose significance cannot

be overlooked or denied.
'^ There is a kind of evidential estoppel which,

though it may not amount to a complete estoppel

in pais, is raised when persons who have spoken or

acted one way mider one set of circumstances, and
with one objective in mind, undertake under other

circmnstances, and when their objective has

changed to testunonially give a different color to

what they formerly said and did. We think that

principle applies here. AVhen the company was
being organized and floated, when persons were
being induced to take stock in it, groves were being

sold, settlers were being brought in, and business

was being boomed, these in effect, if not in words,

were the representations made:
'The Holly Hill Fruit Products Company is

being organized to take over our shipping

business; it will ship under our brand, suc-

ceeding to all the marketing activities ; it will

promote and further all those activities before
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which its organization, the grove and fruit

company was carrying on. Take stock in the

company. Foster it, promote it, bnild it up

to being a great marketing company imder the

"Holly Hiir' brand. We have named it

''Holly Hill Fruit Products Company'', be-

cause, though it vdll be located at Davenport,

and will have nothing to do with Holly Hill

geographically, its business will be, shipping

under our ''Holly Hill" brands. It has taken

over our busines, our good will and our brands.

Join it. Invest in it. Make it your company.'

"Now, when Crisp and Wilson have split up, when
engaged in violent disputes with one another, they

have separated and gone their different ways in

bitterness and distrust ; when, because of that dis-

pute, Wilson's company is not shipping through

appellee, and when, most important of all, the

stock of the Holly Hill Fruit Products, Inc., is

not owned or controlled by the Wilson interests,

but by others, brought into it through his promo-

tional and organization activities, he cannot now
say:

'What I really intended you to do was to take

stock in a company which would ship under

"Holly Hill" labels as long as I was pleased

with the management; as long as it was our

agent.

'

"He must say now, as he in effect said then:

'This is the "Holly Hill Fruit Products Com-
pany"; it ships under "Holly Hill" brands;

it was organized to take over the "Holly Hill"

marketing business and brands ; it owns them.

'



79

^"If the Holy Hill Grove and Fruit Company de-

sires now to re-engage in the business of packing

and shipping fruit, it may of course do so; but it

must do it not under the brands and marks it gave

the Holly Hill Fruit Products Company when it

created it. It must take other brands and marks.

'*It was these things, without doubt, which caused

the district judge to take the view he took. It is

these things which compel us to sustain that view.

**The decree was right; it is affirmed."

In principles the ^' Holly Hiir' and the case at bar are

on all fours and Appellant cannot cite authority over-

coming the rules applied in the '^ Holly HilP' case.

Appellee believes therefore that the ^' Holly Hill'' case

should be followed and deemed controlling.

CONCLUSION

Willapoint Oysters, Incorporated, Appellee herein,

has been the undisputed owner of the registered trade-

mark WILLAPOINT since July 11, 1933. This own-

ership was never questioned until, as an aftermath of

a dispute between Bailey and Hayes, Bay Point Oyster

Farms, Appellant herein, attempted to appropriate the

trade-mark unto itself. Such attempt resulted in this

litigation, which ended in the District Court's holding

that the trade-mark was transferred to Appellee and
that Appellant was estopped to question Appellee's

ownership thereof. We have pointed out that the Dis-

trict Court specifically found as a matter of fact that

there was a transfer.
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Before Appellant can be succesful herein it must

show that the District Court's finding of transfer was

''clearly erroneous." In addition thereto, Appellant

must show that the District Court erred when it spe-

cifically refused to find: First, that all of Appellee's

actions were performed as an agent and licensee of

Appellant, or that Appellee was a joint venture com-

posed of the farms companies ; second, that the alleged

licensing agreement was terminable at will and was so

terminated by Appellant ; and finally, Appellant must

show that the District Court's finding that Appellant \i

is estopped to deny Appellee's ownership and exclu-

sive right to use the trade-mark was clearly erroneous.

Appellant has not and cannot meet this burden, and

therefore the decree of the District Court should be

affirmed.

WARD C. KUMM
ORVILLE C. HATCH, JR.

F. ROBERT LEEi

Attorneys for Appellees.
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APPELLANT'S REPLY BRIEF

ERRATA

Page 12, next to last line, "oyster" should be plural.

Page 13, line 6, after the comma insert '* record".

Page 24, line 12, cancel '*of".

Page 26, line 21, change *'Ins." to ''Inc.".

Page 33, line 14, change ''appellant" to "applicant."

Page 34, line 1, *'1941" should be "1931"; line 6,

change "existence" to "existent".

Page 37, line 6, correct spelling of "Appendix".

Page 41, line 25, close quotes after "fact"; line 27,

cancel "two and one-half years" and insert

—more than one year—

.

Appendix

Page 3, line 1, correct spelling of "apparently".

Page 15, lines 5 and 6, cancel the periods between

these lines.

Page 17, line 12, close quotes at the end of the line;

line 16, begin quotes before "The".
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Appellant's! I^eplp prief

INTRODUCTION

In its brief appellee Willapoint Oysters has pre-

sented an argument which jumps from point to point

and back again to such an extent that it would be im-

possible to arrange logically any reply. Consequently,

to avoid any implication of acquiescence in improper

or unsupported stateinents made by such appellee



which, might be deemed to be important by the Court,

appellant's only apparent course is to refute such state-

ments one by one in the sequence of appellee's brief.

Consequently, this technique is followed below.

Appellee's brief, as will be pointed out, is replete

with incorrect or groundless assumptions and conclu-

sions. Unreliability of reference citation and inac-

curate paraphrasing of references destroys confidence

in the general veracity of the brief. Appellee criticizes

so-called '^bold statements" made in appellant's brief

which are well documented, while itself advancing

statements ostensibly of fact which are lacking in evi-

dentiary foundation.

Appellee Willapoint Oysters, even though receiving

a favorable decision in the District Court, is not content

to base its case on the findings of fact, reasoning, and

conclusions of the Trial Court, apparently recognizing

the unsoundness of the basis on which the Court predi-

cated his Memorandum Opinion, conclusions and deci-

sion. Instead appellee asserts first one theory of the

case, then another, while in between attempting to

attack the presentation of the case made by appellant.

Inconsistency in appellee's brief is the rule, mani-

fested in one portion by urging slavish confinement

to the Findings of Fact made by the Trial Court, while

in many other places reliance is placed on testimony

which might suit a theory of the case urged by appellee

to the District Court and which that Court rejected

in his Memoranduxn Opinion and decision.



The following- running comments are presented as

a guide for the Appellate Court in studying appellee's

brief to assist the Court in distinguishing fiction from

fact and probative admissible evidence from mere self-

serving expressions of opinion v^ithout factual founda-

tion, which on occasion are dignified by the designation

'* undisputed''.

RUNNING COMMENTARY ON APPELLEE'S
BRIEF

In this commentary the initial page numbers refer

to pages of appellee's brief.

Page 2, bottom: If appellee Willapoint Oysters

had been the undisputed and unquestioned owner of

the trade-mark WILLAPOINT since July 11, 1933,

the present suit requesting a declaratory judgment as

to ownership in appellant would never have been

brought. If probative and proper evidence had estab-

lished such ownership of the trade-mark in the trial of

this case, the present appeal would never have been

taken. If the title to valuable property were deter-

mined by courts on the basis of such presumptive

statements of '*fact" by a would-be owner, his repre-

sentatives or attorneys, the Constitution of the United

States sanctioning divestment of a person's property

only after ^^due process of law" would be a mockery.

This opening statement of appellee is in line with the

gross error of the Trial Court in basing his Memoran-
dum Opinion, Conclusions and Decree virtually entirely



on self-serving statements of opinion as to ownership

of the trade-mark here in controversy by Mrs. Stein-

haus purporting to represent the transferee, but who

made such assertions without knowledge of or authori-

zation by appellant, the true owner, and without having

any official standing in the purported transferee cor-

poration, appellee Willapoint Oysters. (Appendix 1.)

Such assertions, wholly unsupported by legally proba-

tive evidence, constitute the entire basis of appellee ^s

various theories of the case, as will be pointed out.

Page 4, middle: Mogan was neither a director nor

president of appellee Willapoint Oysters from May
of 1931 until 1942, because ''the first stock was issued

on August 1, 1932. The first stockholders meeting of

defendant corporation was held on July 16, 1946.''

(Finding XIV, Record p. 72.) Self-appointed direc-

tors, presidents and trade-mark transferees are crea-

tures of appellee's imagination and not of law. (Appen-

dix 1.)

Page 4, middle: Page 275 of the record does not

mention majority stock ownership which is required

for ''control" of a corporation, but refers only to the

arbitrary manner in which Mr. Mogan 's secretary tes-

tified he conducted the affairs of the "company"

because he was president of both Willapa and Bay

Point Oyster Farms. In her opinion that gave Mr.

Mogan "all the vote", as she put it, in dictating the

policies of the companies. The stock control, by owner-

ship or proxy, did not exist, as the Trial Court recog-

nized (Appendix 2).



Page 4, middle: Reference to appellant's brief, p. 3,

appears inaccurate, and the implication that Mogan

originated the name ''WILLAPOINT to be used on

the farms coinpanies' oysters'' is scarcely a frank

assertion because it apparently is based on the infer-

ence of Finding- XI that Mr. Mogan was willing and

agreed to joint ownership of the trade-mark by both

farms companies, as the Court concluded from the

application for registration of the trade-mark which

Mogan filed in their names in November 1930 (Finding

IX, Record p. 67). Appellee's brief asserts, however,

that at that time ''commencing November 1, 1930,

oysters were sold to the public imder the trade-mark

WILLAPOINT, and that all sales of oysters grown

by the farms companies . . . were made by Appellee

and recorded in its books." (p. 60), although appellee

contends Mogan was the moving force of all three com-

panies. Thus appellee's assumptions of ''fact" vary

with the point he is trying to make at the moment. In

the immediately following statement appellee omitted

the date of incorporation, thus veiling the inconsistency

of appellee's position that in November 1930 the

oysters were being sold under the trade-mark by ap-

pellee at the very time that Mogan requested registra-

tion of the trade-mark in the name of Bay Point Oyster

Farms and Willapa Oyster Farms, asserting in such

application that ^w one except the farms companies

had any right to use such trade-mark. (Plaintiff's

Exhibit 13.)

Page 5, top: Appellee was not operated for profit

or such operation would have been directly contrary
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to Article VI of the original by-laws, stating that

appellee ''is not organized for profit but may in the

discretion of the directors pay a nominal dividend."

Appellee's own witness, Professor Grriffin, testified

that the dividends paid were no more than ''nominal''

(Record p. 693, bottom) (Appendix 12).

Page 5, middle: Appellant did not receive credits

from appellee in cash but only by book entry (Record

pp. 162, 510, 511). The book entry procedure applied to

dividends as well, as Mr. Lillie, manager of the opera-

tion for so many years, testified (Record p. 633, mid-

dle), who was a witness for appellee.

Page 5, middle: Purchase of oysters for sale in the

name of appellee from others than stockholders of

appellee was authorized jointly by the directors of Bay

Point Oyster Farms and Willapa Oyster Farms (Rec-

ord p. 320, top), and the profit from the sales of these

oysters was shared betw^een the farms companies just

like the profit from the sale of the farms companies'

own oysters.

Page 5, bottom: Appellee never did manage the busi-

ness conducted by the farms companies, because appellee

did not even have a legally constituted board of directors

or properly elected officers to manage its own affairs.

(Appendix 1.) The first stockholders meeting was held

on July 16, 1946 (Finding XIV, Record p. 72, middle),

and the first directors were properly elected for ap-

pellee on July 28, 1950 (Plaintiff's Exhibit 8, p. 65,

Api^ellant's brief p. 72, middle). Attempts had been

made prior to that time to elect directors after 1946,



but more than three directors were so '^ elected'', where-

as the by-laws, Article 2, specified that there should

be only three directors or trustees, and Article 1 speci-

fied that they were to be elected by the stockholders

(Plaintiff's Exhibit 7, pp. 2 and 3).

On the contrary, the business of all three companies

was managed by a common manager under the direc-

tion of the directors of Bay Point Oyster Faims and

Willapa Oyster Farms acting jointly (Record pp. 318,

bottom, 319, 738, 739, Appellant's brief pp. 58, bottom

and 59, top).

Page 6, top: The farms companies did not file the

application for registration of the trade-mark WILLA-
POINT Serial No. 308,102 (Plaintiff's Exhibit 13),

but rather this document was filed by Mr. Mogan with-

out authorization by the farms companies and without

the board of directors or stockholders of the two farms

companies having any knowledge of such action as

fomid by the Trial Court (Appendix 3, Finding X,

Record p. 69, Finding XIII, Record pp. 71 and 105).

The farms companies could not, of course, seek ^'to

acquire the mark" by filing an application for regis-

tration because registration of a trade-mark neither

creates ownership of the trade-mark in the applicant

nor effects transfer of ownership in the trade-mark
from a prior user to the applicant for registration. As
the Court found, Mr. Mogan ^^was only secondarily

interested as to which corporation or corporations

might have ownership of the trade-mark" (Finding
XI, Record p. 70). Actually the promiscuous acts of
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Mr. Mogan regarding the trade-mark evidenced an

utter disregard as to its ownership, yet the Trial Court

based his entire decision on what he considered Mr.

Mogan 's ^'intent'', when the evidence actually shows

complete lack of any intent by Mr. Mogan as to own-

ership of the trade-mark (Appendix 4).

Page 7, top: Lack of any fixed ''intention" by

Mogan as to ownership of the trade-mark WILLA-
POINT is indicated by his statement in November of

1931 that except for Willapa and Bay Point Oyster

Farms no person, firm or corporation had the right to

use the trade-mark WILLAPOINT, whereas appellee

contends that it is ''undisputed'' that all sales under

the trade-mark had been made by appellee for more

them a year at that time, namely commencing November

1, 1930 (Appellee's brief, p. 60, middle). Certainly

Mogan 's ''intention" as to ownership on which the

Trial Court relied and appellee's argument as to user

of the trade-mark are irreconcilable.

Page 7, middle: Appellee's contention that, after

transfer of the title of jointly owned equipment of the

two farms companies to appellee, designated as their

^^marketing agency" in connection with such transac-

tion as found by the Court (Finding VII, Record p.

65, middle), "thereafter appellant confined its activi-

ties to growing oysters" was urged upon the Trial

Court as that Court recognized in his Memorandum

Opinion (Record p. 48, Item (3)). The Trial Court

declined to accept this contention in his memorandiun

and did not make any such finding. Why is this point,

rejected by the District Court, again urged by appellee



when a few pages later in its brief (p. 19, paragraph B)

appellee states, ''The findings of the District Court

are adequate''?

Page S, top: The portion of the resolution omitted

listed ''Boats Willapoint and Willapat, the storage

grounds on the Palix River" (Finding VII, Record

p. 60, bottom), indicating the type of assets which the

resolution had in mind. When the transfer of such

assets was actually made by detailed resolution (Find-

ing VII, Record p. 62) each item of real estate, boats,

fixtures, etc. and its valuation down to the last penny,

was set out in great detail, but there was not the least

mention of any transfer of the business, the trade-

mark or the good will, since the transfer was made to

"the marketing agency of its product" (Record p. 63,

middle).

Appellee tries to infer that the assets to be specifi-

cally transferred included the good will of the business,

whereas the Court stated "As to the good will the Court

was conscious in making findings that there was noth-

ing in the record to indicate transfer of good will as

such." (Record p. 147), and, of course, there was noth-

ing m the record constituting probative evidence, either

verbally or in writing, of the transfer of the trade-

mark. The Trial Court's Findings VI (Record p. 59)

and VIII (Record p. 67) establish a total lack of a

written instrmnent or minute entry, and it is not even

contended that any verbal transfer was attempted.

Moreover, a couple of weeks subsequent to the signing

of this resolution by Mogan he filed the application

for registration of the trade-mark WILLAPOINT in
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the names of the two farms companies, stating under

oath that no one else had the right to use the trade-

mark, which is directly antagonistic to any intention

that the trade-mark be transferred to Willapoint Oys-

ters corporation when it was organized. At the time

of such declaration, the articles of incorporation for

Willapoint Oysters had already been filed, and the

books were being kept under the name of Willapoint

Oysters.

Page 8, bottom: In November 1932, Mrs. Steinhaus

was not the legal secretary of Willapoint Oysters nor

a director of that company, because the six months

initial period after filing the Articles of Incorporation

during which the directors or trustees were to act had

expired by May of 1931, and there was no stockholders

meeting at which directors or officers could have been

elected until July 16, 1946 (Finding XIV, Record p.

72, middle). Mrs. Steinhaus testified that she had been

''appointed" secretary-treasurer of Willapoint Oysters

by Mr. Mogan (Record p. 256, middle), whereas Article

III of the by-laws required that such officers be

''elected by the board of trustees '^ (pp. 2 and 3 Plain-

tiff's Exhibit 7.) Controlling statutes and supporting

cases are given in Appendix 1.

Page 9, middle: No statement was made in the ap-

plication as to how "title was derived", there was no

disclaimer of interest in the trade-mark made by Bay

Point Oyster Farms and there was no assignment of

the trade-mark or application for registration by Bay

Point Oyster Farms, although transfer of an applica-

tion for trade-mark registration was required to be in
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writing by statute (Section 10, Act of February 20,

1905, Title 15 U.S.C., Section 90). This statement was

at most an unauthorized, self-serving declaration of the

legal conclusion as to title made on behalf of the al-

leged transferee.

Page 9, bottom: There is no evidence that anyone

except Mrs. Steinhaus, the attorney and the bookkeeper

knew of the substitute declaration in the trade-mark

application (Plaintiff's Eixhibit 13) until Mr. Bailey

found out about it eighteen years later from the attor-

ney, Mr. SproU, in 1950. (Record p. 505, middle).

Page 10, top: Regarding statement as to '^prede-

cessors from whom title was derived," see ante re

p. 9, middle.

Page 10, middle: The Patent Office makes no in-

vestigation as to the basis for conclusions stated under

oath in an application for registration of a trade-mark,

so that the fact that the trade-mark application resulted

in registration to appellee has no bearing on the ques-

tion of ownership of the trade-mark involved in the

present controversy.

Page 10 middle: The stock in Willapoint Oysters

corporation was not sold ''with the approval of the

fai-ms companies", but rather such sale was authorized

by a single motion of the directors for Willapa Oyster

Farms and the directors for Bay Point Oyster Farms
acting jointly in a joint meeting. At that time appellee

had neither elected directors nor elected officers legally

({ualified to act for it as discussed ayvte re p. 5 bottom,

and Appendix 1.
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Page 10, bottom: Griffin did not say that he knew

of the existence of the certificate of trade-mark regis-

tration in appellee's minute book. His statement,

which is of no probative value, is quoted in the appen-

dix (Appendix 5).

Page 11, top: The statement made by Mogan before

a joint meeting of the directors of the two farms com-

panies, Willapoint Oysters having no legal directors,

did not identify the registrant. The reference to p.

R277 of the record apparently is not pertinent, and

presumably the page numbers should be 309, 437, 438,

439 and 440.

Page 11, top: The cost of the trade-mark registra-

tion applications was designated '^ copyright", and

since at least one recipe folder had been copyrighted

in the name of Willapoint Oysters (Plaintiff's Exhibit

34) there was nothing to indicate that such ^' asset" on

the financial statements had reference to the trade-

mark WILLAPOINT.

Page 11, middle: Re confinement of farms com-

panies activities see discussion ante re page 7, middle.

Page 12, middle: Article VI of Willapoint Oysters

by-laws stated that the purpose of the organization

was to provide a joint harvesting, opening and market-

ing for the companies holding shares therein, (pp. 2

and 3 Plaintiff's Exhibit 7) (Appendix 12) and the un-

sold oysters were hypothecated with the consent of the

farms companies to finance the operation. The title of

the oyster never passed to Willapoint Oysters, the

marketing agency.
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Page 12, middle: Regarding lack of directors and

officers of Willapoint Oysters prior to 1950, see dis-

cussion ante re p. 5, bottom.

Page 12, bottow,- Contrary to the statement, appel-

lee held no shareholders meeting until July 16, 1946

(Finding XIV, p. 72).

Page 12, bottom: Bailey did not become a properly

elected director of appellee until July 28, 1950 (Plain-

tiff's Exhibit 8, p. 62), see discussion ante re p. 5, bot-

tom, so that Bailey was not legally the president of

appellee prior to that date.

Page 14, middle: The amendment of Jmie 2, 1950

purported to have been made on behalf of appellee,

and consequently would be no more than a self-serving

declaration of a legal conclusion, and therefore is not

probative evidence. At this tune, however, Bailey was

not legally the president of appellee and had no au-

thority to make such amendment. See the discussion

ante re p. 12, bottom (second instance).

Page 15, bottom: Appellant was asserting its right

under the joint venture arrangement to have appellee

sell not any oysters it might buy, but only a quantity

proportionate to the stock interest of Bay Point in

Willapoint Oysters, which was considered to establish

the ratio of participation in the operation between Bay
Point Oyster Farms and Willapa Oyster Farms (Rec-

ord p. 655).

Page 17, bottom: The inference as to the commence-
ment of the present litigation might be that an
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iiifringement action was started by appellee, whereas

appellant instituted the present proceedings to obtain

a declaration of its ownership of the trade-mark

WILLAPOINT.

Page 19, top: While the Court discusses ^'estoppeP'

(Record p. 140), he made no specific finding or con-

clusion of estoppel. The Court was unable to point to

any act of transfer and appellee was using the trade-

mark as marketing agent of the joint venture between

appellant and Willapa Oyster Farms. Since the reg-

istration itself does not constitute a transfer or pass

title, there was no act which appellant could be deemed

to have ratified or have been charged with investigat-

ing at his peril which could affect the ownership of the

trade-mark.

Page 19, middle: As mentioned, the Court did not

refer to ''estoppel" in its findings or conclusions, and

that appellant was not placed under obligation to in-

vestigate on penalty of losing rights was discussed in

appellant's brief at pp. 19, 35, 51, 52, 54 and 55, for

example.

Page 19, bottom: The Findings of Fact by the Dis-

trict Court are not adequate because they do not sup-

port his deductions, legal conclusions and decision.

Page 20, middle: In the findings of facts, as dis-

tinguished from deductions or conclusions, appellant

does not contend that the Trial Court committed appre-

ciable error. The fault lies in the Court's deductions or

conclusions from the proven facts, such as:
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1. Concluding that legal control of a corpora-

tion could be exercised without majority stock

control through ownership or proxy (Finding IV,

Record p. 59)

2. Concluding that a secretary-treasurer of a

corporation could be appointed by a stockholder

calling himself the president of the corporation

when there had been no stockholders meeting to

elect directors who in turn were to elect the officers

as specified by the by-laws (Finding IX, Record

pp. 68 and 68) (Appendix 1).

3. Concluding that a transfer occurred when

there was no evidence, either written or verbal, of

even an attempt to effect a transfer. (Finding

XIII, Record p. 105.)

The Trial Court recognized that the Appellate Court

should not be restricted to the Trial Court's findings

ui its consideration of this case as to matters in addi-

tion to those on which the Trial Court based his deci-

sion (Appendix 6).

Page 21, middle: Certainly if there was ever a situ-

ation where a finding of fact was erroneous it is that

in Finding XIII (Record p. 105) as to transfer of the

trade-mark and good will. Instead of being consistent

with the preceding findings on which the Court pur-

ports to rely, it is precisely contrary to the earlier

findings and evidence because there was no record of

any transfer (Finding VI, Record p. 59 ; Finding VIII,
Record p. 67) and ''the Court was conscious in making
Findings that there was nothing in the record to indi-
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cate transfer of good will as such" (Record p. 147).

The Court merely threw in good will in the amended

finding because in his mind ^^with the trade-mark went

good will" (Record p. 147).

This resolves the entire basis of the Courtis finding

of transfer to the declarations of Mogan and Mrs.

Steinhaus in the applications for trade-mark registra-

tion (Finding IX, Record pp. 67, 68 and 69; Appel-

lant's brief pp. 37 to 45).

Page 22: The finding by the Court that appellant

or plaintiff was the first to use the trade-mark

WILLAPOINT far outweighs any prima facie effect

of the registration in the name of Willapoint Oysters

based on unauthorized, self-serving conclusions of law

as to ownership, for the first user is entitled to have

the Patent Office cancel the registration of a later

user. (Finding V, Record p. 59.) In view of this

finding as to first use by appellant the burden of prov-

ing a transfer shifts to appellee. (Appendix 16.)

Page 23, bottom: A trade-mark application may be

evidence of facts asserted in it, but not of legal conclu-

sions such as purely statements of ownership, and cer-

tainly even a statement of facts cannot be considered

conclusive and not rebuttable simply because it is

asserted in an application for registration. This is

particularly true when the person making the applica-

tion is not authorized by the applicant to make it, and

in the case of a corporation is not a legal agent of the

corporation, as in the present case. (Discussion a^ite re

p. 8, bottom and Appendix 1.)



17

Page 24, bottom : The officers, directors and stock-

holders of appellant could not have had knowledge of

the transfer of the trade-mark becoMse there was no

siich transfer. The Trial Court found that with the

exception of Mrs. Steinhaus and Mr. Mogan the direc-

tors and stockholders of appellant did not have knowl-

edge of the proceedings for trade-mark registration,

or at least there was no proof that they did (Finding

XIII, record p. 105). In any event, the registration

was invalid because Mrs. Steinhaus, who signed the

application, was not a legal officer of the corporation,

the application was not authorized by the corporation,

and the corporation had no officers or directors who
either could have authorized the registration applica-

tion or have signed it. See discussion re p. 5, bottom,

and Appendix 1. Consequently, the oath of the appli-

cation resulting in trade-mark registration No, 304,644

was false and fraudulent, since Mrs. Steinhaus was not

the legal secretary-treasurer of Willapoint Oysters cor-

poration when it was signed as the oath stated.

Page 25, top: There was no act of transfer capable

of being ratified by appellant even if it had wished to

do so, nor was there any attempted transfer of the

trade-mark by appellant or by anyone actually or

ostensibly acting on its behalf. (Appendix 7).

Page 25, bottom: The only benefit which appellant

could have derived from the purported transfer of the

trade-mark to appellee was the ability to obtain the

cooperation of Willapa Oyster Farms in a joint har-

vesting and marketing venture for the oysters of the

two fanns companies, which was the consequence of the
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joint venture relationship rather than any considera-

tion for transfer of the trade-mark.

Page 26, middle: Appellee was neither a de facto

nor a de jure corporation because, contrary to the case

cited, there was no attempt to organize by holding a

stockholders meeting until 1946 (Finding XIV, Record

p. 72, middle), nor was there any actual user of the

corporate franchise until 1950 when proper directors

and officers were first elected and the joint venture

relationship was repudiated by officers of Willapa

Oyster Farms. (Discussion aiite p. 5, bottom).

Page 27, bottom: Certainly appellee throughout the

years was simply a tool or instrument of the joint

venture in which appellant and Willapa Oyster Farms

were engaged, and the affairs of the marketing agency

coi-poration, including commingling of funds and prop-

erty interests, were so inextiicably interwoven that a

fraud would have been worked upon third persons if

the subordination agreements had not been signed by

appellant and Willapa Oyster Farms and their funds

left in the treasury of the joint venture operation as

security for appellee's creditors.

Page 28, bottom: Appellant did not deal with ap-

pellee as an independent corporation prior to 1950, but

as simply the instrument of the joint venture operation

of appellant and Willapa Oyster Farms.

Page 29, bottom: Ordinarily words should be as-

sumed to have been used in their proper context, and

appellee was designated the marketing agency of the

farms companies in their resolutions in private and
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on their letterheads in public, and in every important

respect tlie opeiation under appellee's name was

treated as one of a marketing- agent.

Page SO, middle: in contrast to the Wheatman v.

Hoe 4& Co. case, the transactions between appellant

and Willapa Oyster Farms on the one hand and appel-

lee on the other hand were not buying and selling agree-

ments, for there is no indication that the title to the

farms companies ' oysters ever passed to appellee, even

when hypothecated at the instigation of the farms com-

panies to finance their harvesting and marketing joint

operation. Also when oysters were bought from out-

siders such purchase was authorized by joint meetings

of the directors of the farms companies. (Record

p. 320, top.)

Page 31, top: A joint venturer, while not exercis-

ing exclusive control, certainly maintains sufficient

control over the operation of the joint venture to insure

adequate standards of quality of the product, because

if such standards are not maintained, the joint venture,

like any partnership, can always be dissolved.

Page 33, top: While in 1930 the resolution may have

contemplated service to Mogan and other stockholders

as well as the tw'o farms companies, Mogan later un-

equivocally stated to the stockholders of appellant that,

despite some stock owmership by other than the two

farms companies, appellee w^as the selling organization

for the two farms companies. This statement was made
in the presence of Dr. Grriffin who did not contradict

Mr. Mogan, either on his own behalf or on behalf of
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his mother-in-law, Mrs. Ely, and since Mr. Mogan him-

self made the statement while president of appellant,

the stockholders of appellant certamly had a right to

rely on it. Mr, Mogan and Dr, Griffin^ and Mrs. Ely

whom he represented, were therefore estopped to con-

tend that appellant was not the selling organization

or marketing agency of the two farms companies.

(Appendix 8.)

Page S3, middle: Appellee, as a corporation, was

not operated in accordance with established corporate

procedure, at least until 1950, but the operation in the

name of appellee was run as a true harvesting and

marketing agency and service organization of the two

farms coaipanies acting as joint venturers. (Appen-

dix 1.)

Page 33, bottom: It is not contended that appellee

was the agent of appellant alone, but of the joint ven-

ture of the farms companies and as such was the

licensee of appellant, one of the joint venturers and

owner of the trade-mark. (See appellant's brief, p. 70,

middle, p. 71 and p. 75).

Page 35, middle: It is disputed that appellee, as a

separate entity, harvested, processed, canned and sold

the product to which the trade-mark was applied. The

tie between appellee on the one hand and appellant

and Willapa Oyster Farms on the other is even closer

than the usual marketing agency relationship. The

labels themselves (Defendant's Exhibit A-14 and A-15)

designated Willapoint Oysters, Inc. as ''distributor".
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The letterheads designated appellee as the marketing

agency of the two farms companies. (Pf . Ex. 21, p. 44.)

There is no distinct line of cleavage between two

types of trade-mark licensing situations as appellee

attempts on page 34. Both the Purity Cheese case and

the DitPont case cited on that page rely on the earlier

cases of E, F. Prichard Co. v. Consumers Brewing Co,,

136 F. (2d) 512, 58 USPQ 362, relied on by appellant

in its brief, pp. 70, 71 and 75, and Menendez v\ Holt,

128 U.S. 514. The instant case falls in both categories

because oysters produced by appellant were sold under

appellee's name and the trade-mark in question, and

also oysters purchased from others than the joint ven-

turers were sold under appellee 's name and the trade-

mark in question, analogous to the second category.

Far from lacking a scintilla of evidence as to control

by appellant, such oysters were purchased from others

by the direct authorization of the directors of appellant

and of Willapa Oyster Farms acting jointly (Appel-

lant's brief, p. 57, bottom; Record p. 319, bottom and

p. 320, top). Actually, the relationship between appel-

lee and appellant was far closer than in either of the

categories set forth on page 34 of appellee's brief and

in the cases there cited, because in those situations the

licensor and licensee were separate entities, whereas

in the instant case appellee was no more than a front

for the joint venture operation of the two farms com-

panies, and prior to 1950 never was operated by a

properly elected separate board of directors in accord-

ance with the usual functioning of a corporation.
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Page 35, bottom: The case of Morse-Starrett Prod-

ucts Co. V. Steccone factually is not in point, because

in that case the alleged licensor had never used the dis-

puted trade-mark, whereas in the instant case the Trial

Court has found that appellant was the first user of

the trade-mark WILLAPOINT. (Finding V, Record

p. 59.) Also there was no business control of the al-

leged licensor over the alleged licensee, but the alleged

licensor simply turned over all his equipment to the

alleged licensee, including customer lists, for a cash

consideration and retired from the business. No fur-

ther control was exercised.

Page 36, top: Appellee has cited neither statute nor

case authority for the proposition that ^'The Law re-

quires exclusive control by the licensor". A joint ven-

turer certainly exercises active control over the joint

venture operation, and that was true in the instant

case where the boards of directors of the farms com-

panies, acting jointly, directed the operation carried

on under the name of Willapoint Oysters, whereas

appellee had no legal directors, prior to 1950. Trade-

mark licenses have been held to exist in partnership

and joint venture instances, as discussed in appellant's

brief on pp. 70 and 71 and its appendices 15 and 16.

Page 36, middle: Appellant rightly disregarded the

stock ownership of Mogan, Mrs. Ely and Griffin in

appellee, because these stockholders were estopped to

deny that appellee was the selling organization or

marketing agency of the two farms companies, as dis-

cussed ante re p. 33, top. Also, Mogan and Griffin

were never legally elected directors of appellee, be-
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cause the first stockholders aieeting of appellee was

held in 1946 after IMogan's death (Finding IV, Record

p. 59; Finding XiV, Record p. 72, middle, see discus-

sion ante re p. 5 bottom and Appendix 1), and at the

time Cxriffin ostensibly was a director there were more

tJmn three purported directors, contrary to the by-laws

of appellee, so that there were no valid directors of

appellee prior to the summer of 1950 and Grriffin was

never one of the three validly elected directors.

Page 37, top: In considering appellee's reliance not

so nmch on the ''prima faeie'' evidence of the registra-

tion itself, but on the statements contained in the appli-

cation for registration, it treats such statements as

made by **conmion officers and directors of the three

corporations/' The only statement made in the appli-

cation resulting in Registration No. 304,644 was made
by Mrs. Steinhaus. As to the weight to be given the

statement in this application ^^that she believes said

corporation (appellee) is the owner of the trade-mark

sought to be registered" under oath, the following

factors should be considered:

1. Mrs. Steinhaus also swore that she was sec-

retary-treasurer of appellee, whereas there had
been no stockholders meeting (Finding XIV, Rec-

ord p. 72) to elect directors to elect officers accord-

ing to the by-laws, so she was not legally secretary-

treasurer. (Appendix 1.)

2. The statement as to ownership of the trade-

mark was made as one of belief, whereas the

statement as to secretary-treasurer was made as

one of fact.
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3. Appellee took no specific corporate action

with regard to this application (Finding X, Rec-

ord p. 69). (Appendix 1.)

4. There is no positive evidence in the record

that the board of directors or the stockholders of

any of the three corporations had any direct or

positive knowledge of the application (Finding

XIII, Record p. 105).

5. Mrs. Steinhaus purported to act for appel-

lee in making the application, and was not pur-

porting to act for appellant with the object of

transferring of the trade-mark to appellee.

6. The application was signed on January 17,

1933, a meeting of the joint boards of directors of

appellant and Willapa Oyster Farms, and the

minute book of appellee indicates alleged directors

of appellee (Plaintiff's Exhibit 7, p. 11), was held

on January 28, 1933 (Record p. 292, p. 293 and p.

294), and the application was not filed until Feb-

ruary 7, 1933, but the minutes of that meeting

contain no indication that the trade-mark applica-

tion was revealed to the directors at such meeting.

7. The statement as to ownership in the declar-

ation of the trade-mark application is in conven-

tional form.

8. At best the statement is a self-serving

statement on behalf of the alleged transferee.

9. The statement as to ownership is a legal

conclusion, not a fact.

10. Mrs. Steinhaus was a witness in the case,

and consequently a previous affidavit should not

be substituted for her direct testimony.
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11. In cross examination (Record pp. 460,

461, 462) INlrs. Steinhaus was asked whether she

made the statements of the application under oath

and slie replied that she did, but there was no effort

made to inquire as to any factual basis of transfer

or otherwise for her statements of ownership, so

that such statements cannot be used in support of

appellee ^s case in lieu of testimony.

Page 37, middle: The transfer of assets by the two

farms companies to which appellee refers was declared

to be to their marketing agent, and no payment was

made for such transfer. The assets transferred were

used both before and after the transfer in the joint

harvesting and canning operation of the two farms

companies, so the transfer did not in the least alter the

manner in which the business was conducted.

Page 37, bottom: A statement in the registration

ostensibly made in behalf of appellee, the alleged trans-

feree, cannot establish any intent on the part of appel-

lant, the alleged transferor. Registration of a trade-

mark does not establish title, and particularly is this

so when registration is accomplished by a marketing

agent. (Appellant's brief, pp. 34, bottom, 35 and 36.)

Page 37, bottom, mid Page 38, top: A statement

that appellant knew about the early Patent Office

application is contrary to Finding XIII (pp. 105, 106),

which states there is no positive evidence that the board

of directors or stockholders of any of the three corpo-

rations had any direct or positive knowledge of the

efforts toward securing registration of the trade-mark.

While Mogan, president of appellant, knew about the
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application, he gave no consideration to which corpo-

ration or corporations might have ownership of the

trade-mark. (Finding XI, Record p. 70.)

Page 38, middle: Contrary to the statement the

Court was unable to find any act of appellant consti-

tuting a transfer or indicating an attempt to transfer

the trade-mark. (Appendix 7.)

Page 38, bottom: In taking violent issue with appel-

lant, appellee begins a quotation from the Mohawk v,

Bissell case as follows: '^but that circumstance falls

far short of proving any contractual relationship . .
."

To avoid the Court being misled, that quotation is

amplified as follows

:

''It is true as pointed out in the brief of Mohawk
Corporation that its applications to register were

not opposed by Mohawk Carpet Mills, Inc.; but

that circumstance falls far short of proving any

contractual relationship between these two con-

cerns sufficient to endow Mohawk Corporation

with the right to register the trade-mark of Mo-

hawk Carpet Mills, Ins.
??

Paraphrasing this quotation and applying it to the

instant case,

It is true, as pointed out in the brief of appellee

Willapoint Oysters corporation that its application

to register the trade-mark WILLAPOINT was

not opposed by appellant Bay Point Oyster Farms,

but that circumstance falls far short of proving

any contractual relationship between these two

concerns sufficient to endow appellee Willapoint
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Oysters with the right to register the trade-mark

of appellant Bay Point Oyster Farms.

In other words, failure of appellant to oppose the ap-

plication for registration by appellee does not consti-

tute proof of transfer of appellant's trade-mark to

appellee.

Page 39, middle: Appellee's statement as to the

trade-mark in the Omag Optik case that ^'the distribu-

tor, claiming now to own the trade-mark, had registered

it 'contrary to the wishes of the manufacturer' " is

incorrect and misleading. On the contrary, this deci-

sion stated:

''
. . . in December, 1936, plaintiff requested

defendant ' innnediately (to) secure protection to

us for our name OMAO, if that is possible . . .

When the mark was issued it was in the name of de-

fendant. Plaintiff demanded an explanation, and
defendant explained that this had happened ^be-

cause registration can be accomplished either by
a practicing U. S. attorney or a U. S. corporation.'

At the time of trial, Weinstein stated that what
he had really meant to say was that only a regis-

tration owned by an American citizen or corpora-

tion could be filed with the Bureau of Customs, and
thus be used to prevent imports."

Thus the obtaining of the registration had not been

contrary to the wishes of Omag Optik as appellee's

statement indicates, but rather the registration had
been obtained at the specific request of Omag Optik.
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Enlarging the quotation given by appellee clarifies this

point.

*^It is important, consequently, to determine

whether in effect, such a transfer was effected.

Where, as here, the rights prior to the registration

were in the manufacturer, which the distributor

conceded at the time and the distributor registered

the mark in his own name, contrary to the wishes

of the mmiiifacturer, the distributor, before he can

claim the full benefits of the registration, must

show a clear intention on the part of the manufac-

turer to transfer the mark to the distributor. After

carefully weighing the evidence, I cannot but con-

clude that plaintiff was without any such inten-

tion."

The portion of the statement quoted in appellee's brief

is italicized, and it will be evident why the appellee was

not interested in directing the Court's attention to the

context of the decision from which his quotation was

extracted.

Page 39, bottom: Presumably appellee intended

to infer that the Omag case was not in point because

it was a case of '^pure fraud," while conceding that

the holding in that case was sound. How ''pure"

must the fraud be ? Is it not sufficiently pure where

an officer of a trade-mark owner corporation falsely

swears that she is the secretary-treasurer of another

corporation and under oath states that such other cor-

poration is the owner of the trade-mark, in order to

obtain registration of that trade-mark in the name of

such other corporation, when there never has been any
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act of transfer or any act attempting to transfer the

trade-mark as far as the Trial Court was able to find?

As stated in the quotation above, Weinstein at least

gave some reason for the registration in his name,

whereas here Mrs. Steinhaus simply did the bidding of

Mr. Mogan who wanted some sort of registration, with

utter disregard as to the true owner of the trade-mark,

and the attorney, Mr. Sproll, was trying to save his face

by getting some kind of a trade-mark registration after

he had so badly bungled the earlier application. It is

submitted that *^pure fraud" is inherent in such a sit-

uation.

Page 39, bottom: For a statement of the Court

himself as to the basis for his decision, see Appendix 7.

Page 40, middle; p. 41 and p. 42, top: Perhaps the

Court would not be misled by appellee's double talk as

to ''evidence." Appellant reiterates that the Court

made a positive finding that the records show no evi-

dence of transfer of the trade-mark. In such state-

ment appellant had reference to legally acceptable pro-

bative evidence, factual in nature, on which a proper

finding of transfer could be based. Appellant did not

mean circumstantial evidence, insinuation, inference,

indication, opinion or conclusions not founded upon
proven facts. ''Evidence" of the latter type is not

legal evidence in the sense used in judicial proceedings,

but this latter type of evidence was the basis on which

the Trial Court reached his decision, as discussed in

Appendix 7, and as recited several times in his Finding

IX (Record pp. 67 to 69 and Appendix 9).
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In Finding XI (Record p. 70) the Court found the

statements of Mr. Mogan as indicating an agreement to

shift of ownership, first to the farms companies jointly,

then to Willapa Oyster Farms, and finally to appellee,

but the only inference which may be drawn from this

finding is that Mr. Mogan, as a minority stockholder of

Bay Point Oyster Farms and Willapa Oyster Farms,

said it was all right with him if the two farms com-

panies owned the trade-mark jointly, then as minority

stockholder of Willapa Oyster Farms he said it was all

right with him if this company owned the trade-mark,

and third, as a minority stockholder of appellee he

thought it would be all right if this company owned the

trade-mark. With whom Mr. Mogan was agreeing,

and on whose behalf Mr. Mogan was agreeing, the find-

ing does not state.

At the middle of page 41 appellee expresses sur-

prise that appellant would insist on legally acceptable

evidence as a basis for the Trial Court's conclusion of

transfer. Appellant raised no objection to admission

of the application just because it contained the self-

serving declaration of Mr. Mogan and Mrs. Steinhaus,

but when such declaration is urged to be legal probative

evidence on which to base a finding of transfer of trade-

mark ownership, appellant does object, and it is be-

lieved with entire justification. This is the position

stated by appellant in his statement of points. No. 3,

Record p. 793 and 794, and in point No. 4, Record p. 794.

Also see the error asserted on this point. No. 16 on

page 17 and No. 18 on page 18 of appellant's brief.
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Appellant takes the position that plaintiff's Ex-

hibits 12 and l.l were properly admitted as evidence

and are probative to show the fact that trade-mark ap-

plications were filed, but that does not mean that the

trade-mark applications were proper or that every

statement made in them is true, or that statements of

opinion in them are entitled to the force of proven evi-

dentiary facts.

Page 40, bottom: Finding IV apparently should be

Finding VI.

Page 42, top: No statement of intention appears in

the applications for registration—only statements as to

''belief of ownership. There is no indication that

Mr. Mogan or Mrs. Steinhaus 'intended" that a trans-

fer of trade-mark ownership be effected by such state-

ments of belief. This in the opinion of the Trial Court

and of appellee constitutes '^ evidence," but no rule of

evidence is cited rendering such self-serving statements

of opinion legally acceptable evidence of a transfer.

Page 42, middle: ''From whom title was derived" is

not a statement of fact, but simply another self-serving

statement of opinion and appellee is correct that it is

interesting that such statement appears only in appli-

cations purporting to be in behalf of the alleged trans-

feree Willapoint Oysters and supported by the false

declaration under oath of Mrs. Steinhaus, that she was
secretary-treasurer of the corporation, when the cor-

poration had no legal directors nor officers and such

applications were unknown to the stockholders and
directors of appellant and were unauthorized, {ante re

p. 37, top.)



32

Page 42, bottom: Appellee is correct that intent

must be gleaned from the acts of appellant and no acts

of appellaMt have been shown. (Comment ante re p. 38

middle.) Apparently appellee wishes the Court to con-

strue an act of Mrs. Steinhaus, purportedly acting in

the capacity of secretary-treasurer of appellee as a posi-

tive act of transfer by the corporate appellant Bay
Point Oyster Farms. Is this position consistent with

appellee's contention that the corporations must be

treated as entirely separate entities?

Page 43, top: The appellee's reasoning here regard-

ing lack of written instruments pertaining to the trade-

mark and specific written instruments to transfer

other assets is not clear, but the facts are:

1. No corporation knew about or authorized

a trade-mark application (Finding X, Record p.

69, Finding XIII, Record p. 105).

2. The trade-mark applications did not pur-

port to effect a transfer of title of the trade-mark.

3. None of the corporate minutes, nor any

instrument in writing in the record showed a con-

veyance of the trade-mark WILLAPOINT from

Plaintiff to Defendant nor any other transfer of

title or right to use either the name WILLA-
POINT or the trade-mark WILLAPOINT, or

designated, acknowledged or otherwise specifically

referred to a conveyance of the trade-mark

WILLAPOINT from Plaintiff to Defendant

(Finding VI, Record p. 59; Finding VIII, Record

p. 67).
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4. A detailed resolution as to a transfer of

assets other than the trade-mark WILLAPOINT
from appellant to appellee appears in appellant's

minute book, and a record of adoption of such

resolution specifically appears in appellant's min-

ute book, as found by the Court (Finding VII,

Record pp. 61, 62, 63).

Since such care was taken to enumerate the transfer

of assets even down to ''miscellaneous supplies $16.53"

(Record p. 62), how can an entire lack of all written

evidence as to transfer of a valuable trade-mark be-

tween the same corporations be explained if a transfer

actually did occur ? Especially is this circumstance dif-

ficult to explain when the najme of the appellant of the

trade-mark application was changed to appellee, and if

the trade-mark were transferred, the trade-mark appli-

cation should have been assigned. Certainly the attorney

handling the application knew this, because an assign-

ment in wiiting of an application is specifically re-

quired by statute. (Act of February 20, 1905, Section

10, Title 15, U.S.C., Section 90). There is no explana-

tion for such lack of a written assignment.

Page 43, middle: Appellee contends that there was
no finding of a transfer to Willapa despite the state-

ment in the amended declaration of November 1931

(Finding IX, Record p. 67). If there was no transfer

thus effected to Willapa Oyster Farms, how was a

transfer effected to appellee by a similar statement,

or how could such a similar statement be accepted as

establishing that there was a transfer to appellee when
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the statement in the November 1941 declaration was

not accepted by the Court or urged by appellee as estab-

lishing proof of transfer of the trade-mark to Willapa

Oyster Farms?

Page 43, bottom: Appellant does not contend that

appellee was ''non-existence", but merely that it was

not operated as a separate corporation. Appellee states

categorically, ''that Mogan and Steinhaus were neither

directors nor officers of appellee have no basis in law

or fact'', but it is submitted that one cannot occupy

an elective corporate position legally unless the pro-

cedures prescribed for electing such official by the

corporate by-laws have been followed. The by-laws of

Willapoint Oysters (pp. 2 and 3, Plaintiff's Exhibit

7), Article 2, required three directors or trustees to be

elected by the shareholders (Article 1) at a corporate

meeting requiring three days' notice by mail, and the

president, vice-president and secretary-treasurer were

required to be elected by the board of trustees (Article

3) . In view of the facts given in the discussion ante re

p. 5, bottom, based on the Court's Finding XIV (Rec-

ord p. 72), it is not seen that further proof of lack of

legal corporate capacity is needed.

Page 44, top: No ratification of any legally un-

qualified director or officer of appellee is found in the

record. On the contrary, on August 4, 1950, unmedi-

ately after the first proper election of directors by the

stockholders of appellee on July 28, 1950, a new presi-

dent was elected and the entire by-laws of the corpora-

tion were changed over the dissent of the previous

"president", Mr. R. H. Bailey, who had not been prop-
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erly elected. Appellee has failed to point out any rati-

fication of i)rioL* acts of legally unqualified directors

or officers either at the meeting of July 28, 1950 or

subsequently. Actually, the persons designated by ap-

pellee and in its minutes as directors and officers were

acting as directors and conunon officers of the two

farms companies and were serving the interests of these

companies in conducting the joint venture operation

in which they were engaged under the business name
of appellee.

Appellee is correct that Mogan and Steinhaus did

not act for their own personal benefit, but they did

act in their capacity as directors and officers of the

two farms companies and for the interests of such com-

panies in the joint venture operation. This does not

excuse them, however, for making false affidavits in

the trade-mark applications regarding the ownership

of the trade-mark WILLAPOINT and of disregarding

appellant's ownership of the trade-mark in attempting

to obtain some sort of a Patent Office registration on

it. Even in these acts it is not contended that they

intentionally acted in bad faith, but acted improperly

on the bad advice given by the patent attorney, Mr.

SproU, on whom they undoubtedly relied. Appellant's

present predicament is mute proof of the consequences

which may result from incompetent legal advice.

Page 44, middle: The fraud on appellant if it is

divested of ownership of the trade-mark WILLA-
POINT on the basis of statements made by Mr. Mogan
and Mrs. Steinhaus in the applications for registration

of the trade-mark is just as great whether the false
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statements were made because of malicious design of

the affiants or on the basis of incompetent legal advice

by the patent attorney, Mr. Sproll, who was not an

attorney-at-law. In either case appellant does contend

that the registration obtained by appellee was garnered

through fraud, contrary to the assertion made at this

point in appellee's brief. The lack of concern of Mr.

Mogan as to ownership of the trade-mark as found by

the Court in Finding XI, Record p. 70, itself is akin

to fraud by lack of proper regard for the assets of ap-

pellant in his capacity as a director and as its president.

Page 44, bottom.; page 45, top: Appellant's views on

the doctrines of laches and estoppel are discussed later.

Page 45, "middle: Finding XIII apparently should

be Finding XII, but the partial quotation is misleading.

It continues: *' working in good faith for the establish-

ment of a successful oyster business within the scope

of the corporations he helped organize/' (Italics sup-

plied.) This statement does not relate to Mr. Mogan 's

good faith as to the trade-mark, and in this connection

the Court stated in Finding XI (Record p. 70) that

Mogan ''apparently was only secondarily interested as

to which corporation or corporations might have owner-

ship of the trade-mark", which, it is submitted, shows

a concern less than required by good faith as to ap-

pellant's trade-mark rights in view of his position of

trust as a director and president of appellant. Thus

appellee's statement to the Court is ^lisleading that

''appellant agrees with this part of the finding", be-

cause of appellee "twisting, convei-ting and cixicifying"

appellant's statements in his brief, using the language
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of appellee at tho bottom of page 44 and top of page

45 of his brief.

Page 46, middle: The registration proceedings do

not constitute amy legally acceptable evidence on the

issue of transfer. The Court did not find any addi-

tional probative legal evidence (Appenfix 7) and ap-

pellee apparently is unable to assist the Court in

pointing to any evidence of transfer when that word is

used in its true legal sense.

Page 46, bottom: Knowledge can only apply to a

fact. There was no transfer or purported transfer.

Consequently, no one can be charged with knowledge

by presumption of something which did not exist.

Page 47, top: If Griffin's testimony here quoted

constituted proof of transfer why did the Court not

include it specifically in a finding when he was trying

so desperately to find some basis for his decision ? Of

course, appellee wanted to drag in all the evidence as

a basis for the Court's finding of transfer to confuse

the issue, which the Court rightly refused to do (Ap-

pendix 10). The tenuous basis for the Court's decision

and the straws at which appellee must grasp a^re indi-

cated by reliance on such vague and elusive statements

from a witness whose testimony was generally unsatis-

factory which appellee is forced to consider ^'evidence".

Page 47, middle: The announcement at the joint

directors meeting was ^^we" have certificate with no

explanation as to who was meant by ^^we". Perhaps

Mr. Mogan was afraid to present the true facts to the

directors of Bay Point Oyster Farms.
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Page 47, middle: Regarding the expense of obtain-

ing the registration, see the discussion ante re page 11,

top.

Page 47, bottom: If Mogan can be considered an

agent of appellant, certainly he was not acting within

the scope of his o/athority in advising his secretary,

Mrs. Steinhaus, to sign an application attempting to

register appellant's trade-mark in the name of appellee.

Consequently appellant cannot be charged with con-

structive notice of this improper act.

Page 47, bottom: If the ''fact" to which appellee

refers is intended to mean transfer of title to the trade-

mark WILLAPOINT, the comments ante re page 46,

bottom, are pertinent.

Page 48, middle: The theory of coupling proposed

by appellee certainly is inconsistent with the facts dis-

cussed ante re page 43, top. If coupling had been in-

tended, the trade-mark and good will of appellant

certainly would have been listed as an asset to be trans-

ferred in the resolution of Finding VII (Record p. 62).

Page 48, bottom; page 49, top: Regarding joint

venture operation of stockholders through a third cor-

poration as an instrument, please refer to appellant's

brief, page 65 to 70, discussing the case of Chicago v,

Minneapolis, in which at the bottom of page 67 and

top of page 68 the Court referred to ''a plan for the

control of a jointly owned company and for the opera-

tion of a jointly owned track." The Court held that

the plan was for the purpose ''of controlling a subsid-

iary company so that it may be used as a mere agency
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or instrumentality of the owning company or com-

panies/' Wliilc the Court does not use the specific

wording *

'joint venture'', Crane's text on partnerships

quoted in appellant's brief at page 56, states corpora-

tions may cooperate as joint venturers. Appellee cer-

tainly was not operated by legally constituted directors

and officers, as is usual, and just as certainly its busi-

ness was operated by the legally elected directors of

the two farms companies acting jointly. It is not sur-

prising that decisions treating a factual situation on

all fours with the present one has not been found either

by appellant or appellee.

Page 50, top: The control of the farms (*.ompanies

over appellee was in the management of appellee's

business by joint action of the directors of the farms

companies when there were no legal directors of ap-

pellee. A few examples are given in appellant's brief

on pages 57, 58 and 59 and multiple examples appear

in appellant's minute book (Plaintiff's Exhibit 21).

Page 50, middle: Since appellee had no legally

elected and qualified directors prior to 1950, any meet-

ings ostensibly of appellee's directors actually were

unofficial meetings of some of the directors of appel-

lant and Willapa Oyster Farms.

Page 51, top: With reference to appellee's dividend

account, see the discussion ante re page 5, toj) and re

page 5, middle, first instance.

Page 51, bottom: See (comments ante re page 27,

bottom
;
page 29, bottom

;
page 36, toj).
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Page 52, middle: Contrary to appellee's statement

the Supreme Court did say in effect that the track of

the Eastern Company, which was its principal asset,

was jointly owned by the Milwaukee and Omaha com-

panies, as quoted at the bottom of page 67 and top of

page 68 of appellant's brief. (Appendix 11.)

Page 52, bottom: While in the Chicago, Milwaukee

case (Appellant's brief p. 65), the suit was not between

a stockholder and the corporation, the corporate entity

of the Eastern company certainly was disregarded by

the Court, and when it is necessary to disregard a cor-

porate entity to serve the ends of justice it is submitted

that the Chicago, Milwaukee case is ample precedent

for doing so, irrespective of the nature of the parties

involved. Whether or not outright fraud is a require-

ment thus to disregard a corporate entity is ianma-

terial here, because in the present case outright fraud

did exist as discussed ante re page 24, bottom; page

39, bottom.

Page 52, bottom: Appellant rightfully ignored the

stockholders of appellee other than the farms com-

panies as to use of the trade-mark WILLAPOINT,
because appellee was the marketing agent or selling

organization of the two farms companies. This fact

was displayed on appellee's letterhead and was asserted

by Mogan under conditions creating an estoppel against

the other stockholders controverting the point, as dis-

cussed ante re page 33, top.

Page 53, middle: The facts of the Kidd v. Johnson

case, contrary to appellee's allegation, make it appli-
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cable to the present case. For five years the partner-

ship used the indi\ idual real property, equipment and

trade-mark of Pike in its business. Similarly in the

present ease, for more than a year the joint venture

of appellant and Willapa Oyster Farms used the indi-

vidual property of appellant in the joint venture busi-

ness, namely real estate and equipment in which ap-

pellant owned an undivided interest, and the trade-

mark WILLAPOINT, in which appellant owned the

entire interest because of its first use of the trade-mark.

In the Kidd v, Johnson case Pike sold his real prop-

erty and equipment to Mills Johnson & Company, and

executed and delivered to the purchasers a separate

instrument extending to them use of his biands. In

the instant case, by a proper document of transfer,

namely the resolution of Finding VII, Record p. 62,

appellant transferred the title to real estate and equip-

ment to appellee. There was no separate instrument

transferring the trade-mark^ however, in contrast to

the facts of the Kidd v. Johnson case, so the ownership

of the trade-mark tvas retained by appellant as its

individual property. By appellant allowing use of this

trade-mark by appellee after transfer of the real prop-

erty and equipment ^'it no more became partnership

property from that fact (Kidd v, Johnson) than it did

because appellee was permitted the use of the trade-

mark for two and one-half years before the transfer of

appellant^s interest in the physical property. Para-

phrasing the Supreme Court, appellant was engaged in

the same business before the joint venture started,

najnely during the fall of 1930 and spring of 1931, as
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it was afterwards and taking Willapa Oyster Farms

into the joint venture changed in no respect the rela-

tion of Willapa Oyster Farms or appellee to the indi-

vidual property, including the trade-mark, of appel-

lant.

Page 53, bottom: The quotation taken from the

Prichard case would indicate that there ivas a contract

in writing, but this does not appear to be the case be-

cause the decision states that

'* Consumers Brewing Company disputes that

Prichard originated the Lamplighter label and

denies that there was any such contract between

Prichard and Bruckmann, as Prichard claims."

The Court, however, found

",
, , that the contract or i^nrfers^tt^ndmt/ between

Prichard and Bruckmann was not effective to vest

or create in Prichard any present or future right

'to or in the words Olde Towne,' coupled with the

Lamplighter design, as a trade-mark ; . . . (Italics

sup.)

The Prichard case further is similar to the instant case

because

'"From the foregoing, it appears that the dis-

trict court found in appellants' favor on all of the

important issues of fact; and upon a review of the

record, we agree that such findings are sustained

by the evidence. But the issues of law were deter-

mined in favor of the appellee, and we therefore
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confine our discussion largely to these legal ques-

tions/'

''We come, then, to the conclusions of law of

the district court, that inay be briefly stated in the

following language: Prichard never acquired a

right in the use or licensing of the label, because he

never used it as the distinguishing mark of his

goods; and the contract between Prichard and

Bruckmami was ineffectual to reserve in Prich-

ard a right to use the label thereafter in another

business. . . .

''While the trade-mark in question was regis-

tered in accordance with the federal law, several

years after its established use, we consider that

fact of no importance in determining the issues

in this case/' (Italics supplied.)

The appellate court then spelled out the ''contract''

independent of the registration and in drawing proper

conclusions of law from the other facts, the appellate

court reversed the district court.

This case was then cited in the case of E. I. du Pont

de Nemours & Co, v. Gelanese Corporation of America^,

(appellee's brief p. 34) for the proposition that the

owner of a trade-mark may license its use to another

without any discussion as to the particular contract in

the Prichard case, and the same is true of the Purity

Cheese Company case (appellee's brief p. 34). Appel-

lant has relied on the Prichard case and the cases cit-

mg it in the same way, on page 32 of his principal brief

and in appendices 2 and 3 of it, as well as on pages

70 and 75 and appendix 15.



44

Page 54, middle: It is natural that appellant did

not offer to sell oysters to appellee after the summer of

1950, because

1. The change in the by-laws of appellee over

the dissent of Mr. Bailey, representing appellant

at the meeting of August 4, 1950 indicated the in-

tention of Willapa Oyster Farms' officers to ter-

minate the joint venture.

2. This was confirmed by Mr. Kumm's posi-

tion that appellee would buy oysters from appel-

lant on the same terms that they bought oysters

from anyone else (Record p. 499, middle), where-

as previously the oysters had been supplied by the

farms companies on the basis of participating in

the profits from the operation rather than on a

sale and purchase basis, and

3. As both Mr. Bailey (Record p. 499, middle)

and Mr. Kumm (Record p. 706, appellee's brief,

p. 55, top) testified, the contract or agreement for

appellee to purchase oysters from appellant would

not exceed one year.

Page 55, top: Mr. Kumm gave as the reason for

not entering into a longer contract that the ^^ creation

of any obligation for a long period creates an obliga-

tion that affects your finances particularly," showing

further the departure from the joint venture, because

previous to the summer of 1950 the farms companies

had been jointly responsible for financing the harvest-

ing and marketing operation of the joint venture.

Page 55, middle: Appellee throughout this suit has

insisted on trying it on the basis of personal attacks
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on the present president of appellant, Mr. R. H. Bailey,

which are entirely unfounded and in any event would

have no bearing on the question of trade-mark owner-

ship in this case, which the Trial Court held was set-

tled *' prior to the actual registration of the trade-mark

in the name of the defendant" (Finding XIII, Record

p. 106), which registration occurred on July 11, 1933.

(Finding IX, Record p. 69). There is no point in tak-

ing the time and space and in beclouding the issue in

refuting these charges made by appellee, and they are

simply categorically denied.

The quotation from Mr. Kumm's testimony on page

74 of appellant's brief, however, had no relation to these

charges of appellee, but was taken from the testimony

of Mr. Kuimn given early in the trial as an adverse

witness of appellant. It shows his attitude toward the

intermingling of the affairs of the two farms com-

panies in the joint venture operation under the name of

appellee, which caused him to repudiate the joint ven-

ture relationship of the farms companies as soon as he

became the first properly elected president of appellee

on August 4, 1950.

Page 56, middle: Appellee's attempt to circum-

scribe the inquiry of the Appellate Court into the ques-

tions of agency, license and joint venture on the ground

that it must not go beyond the findings of the Trial

Court is antagonistic to the expectations of the Trial

Court himself. He deliberately did not make findings

on these issues so that the evidence pertaining to them

could be reviewed by the Appellate Court, as the Trial

Court himself stated (Appendix 6.)
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Page 59, bottom: Regarding the statement in the

resolution as to ^^any other assets," see the discussion

ante re page 8, top.

Page 60, top: While the corporate form of appellee

was an ordinary business corporation, Article 6 of

Appellee's by-laws (Appendix 12) states that the cor-

poration was not to be operated in the usual way, but

as a service company for the two farms companies.

Page 60, middle: Appellant does dispute that the

sales were made ''by appellee". On the contrary, it is

contended that the sales were made in the name of

appellee after May of 1931 as the marketing agent of

the two farms companies, and there is no showing that

title to the oysters ever passed directly to the appellee.

Further, it is disputed that appellee ''took over"

the harvesting, canning and selling, but rather these

operations were carried on by the common officers

of the farms companies under the direction of the direc-

tors of the farms companies acting jointly, because

there were no legally elected directors or officers of

appellee to operate a business subsequent to May 1931

when the joint venture operation of the two farms com-

panies began. (See discussion ante re p. 5, bottom.)

Page 60, bottom : The farms companies did not join

in applying to the Patent Office for registration of the

trade-mark WILLAPOINT contrary to appellee's

statement, but rather, as the Trial Court found, Mr,

Mogan executed and filed the application (Finding IX,

Record p. 67) without regard to the ownership of the

trade-mark, without any specific corporate action with
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regard to the application (Finding X, Record p. 69)

and without any direct or positive knowledge of either

the board of directors or the stockholders of appellant

of Mr. Mogan's application for trade-mark registra-

tion. Moreover, the farms companies did not file the

first amendment to the application, and this again

was done by Mr. Mogan personally (Finding IX, Rec-

ord p. 67) and without any specific corporate action

by either of the farms companies (Finding X, Record

p. 69) and without knowledge of such amendment on

the part of their directors or stockholders. If the

appellant corporation had effected such change it

would have been necessary for appellant to disclaim its

right to ownership of the trade-mark, and this was

never done.

Page 61, top: The operation of the two farms com-

panies in their joint venture w^as precisely the same

after as before transfer of the title of the operating

assets to appellee, and the two farms companies fi-

nanced the operation in the same manner afterwards

as before. Issuance of the stock was of no significance

because the first stockholders meeting was not called

for fourteen years thereafter, and directors of appellee

were not legally elected for eighteen years afterward,

until 1950. (See comment ante re p. 5, bottom.)

Page 61, top: The statement as to the Novexnber 25,

1932 ax)i3lication for registration of the trade-mark is

ambiguous. This designated '
' application '

' was simply

an amc'ndment to the earlier application without any

disclaimer hy either of the farms companies of such

interest in the application and the trade-mark as they
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might have, and withoid any written assignment of the

application as required by law (Act of February 20,

1905, Section 10, Title 15, US.C., Section 90). A sub-

stitute declaration was made by Mrs. Steinhaus as

secretary-treasurer of appellee when she was not secre-

tary-treasurer (see comment ante re page 8, bottom),

no corporate action had been taken regarding this ap-

plication (Finding X, Record p. 69), the directors and

stockholders of the corporations knew nothing about

this proceeding (Finding XIII, Record p. 105), and

the declaration was made ifi the absence of Mr, Mogan
and at the request of Mr. Sproll (Finding IX, Record

p. 68), who was an incompetent patent attorney. There

had been no transfer, assignment, disclaimer or other

act to divest appellant of its ownership of the trade-

mark, and yet Mr. Sproll, on his own unauthorized in-

itiative, substituted in the application the name of

appellee, stating that the trade-mark had been used

in the business of appellee and that ''of its predeces-

sors from whom title was derived" simply as a ruse to

induce the Patent Office to grant registration of the

trade-mark in order that he might save face with Mr.

Mogan, who was away. Naturally no one raised any

issue regarding this application, because Mrs. Stein-

haus, who was Mr. Mogan 's secretary, was simply doing

what she was told by someone who was supposed to

know what should be done, and the directors and stock-

holders knew nothing of these strange proceedings.

Page 61, bottom: The l^atent Office hc^lpfully sug-

gested a way in which registration of the trade-mark

could be obtained (Finding IX, Record p. 69, top), and
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Mr. SproU seized upon it in preparing a new applica-

tion in appellee *s luime (Plaintiff's Exhibit 12). Mr.

Mogan was primarily interested in securing some sort

of trade-mark registration (Finding XI, Record p. 70),

the Court finding that he was only secondarily inter-

ested as to which corporation or corporations might

have ownership of the trade-mark (Finding XI, Record

p. 70), whereas actually the facts show that neither

he nor Mr. Sproll had any concern about appellant's

rights of ownership in the trade-mark. Mr. Mogan
apparently was smart enough, however, so that he did

not want to take the risk of accounting to the directors

and stockholders of Bay Point Oyster Farms, and con-

sequently generously passed the responsibility to his

secretary, Mrs. Steinhaus, to sign the application in

the name of appellee after ^'appointing" her secretary-

treasurer of appellee (See comment ante re page 8, bot-

tom and Appendix 1). This is the application which

resulted in registration to appellee and in which reg-

istration appellee places such great confidence as

establishing its alleged ownership of the trade-mark.

Page 62, top: Neither Finding X, nor page 277 of

the record established that the certificate of registra-

tion was in appellee's minute book for many, many
years, as stated.

Page 62, top: Since the same particular formalities

are required to transfer rights in a trade-mark as to

transfer any other personal property, plus the require-

ment that the assignment of every registered trade-

mark must be by an instrument in writing (Title 15

U.S.C. 90), appellee's statement as to the requirements
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of the writing or act are inuch too loose. The statement

would embrace the situation apparently where the writ-

ing is by the alleged transferee^ as the trade-mark

application purported to be in the instant case. On
the contrary, some positive act or writing on the part

of the tramsferror is required, which must clearly show

the intention to pass title at that time before the title

will pass. Neither such a writing nor such an act by

appellant relating to the trade-mark here in issue of a

character which would transfer any substantial asset

of a corporation has been proven.

Page 62, bottom; page 63: These cases pertain to

situations where a business has been sold, but certainly

there was no sale of appellant's business to appellee,

because there was no change in the management of

the harvesting and marketing business jointly by ap-

pellant and Willapa Oyster Farms from May of 1931

to July of 1950, and the two companies cooperated in

financing such business.

Page 64: The Trial Court said nothing about aban-

donment in his findings, and this argument of appellee

shows its lack of confidence in the basis on which the

Trial Court reached its decision, despite appellee's

assertion in its brief on page 9 that ''the findings of the

District Court are adequate."

Page 65, top: Why should appellant need to '^ re-

serve rights in and to the mark" when no action was

taken as far as appellant knew to transfer any rights

in the trade-mark, and there was no change in the con-

duct of the marketing business'^ The Coui-t himself

was at a loss to point his finger at any act of transfer
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(Appendix 7), and consequently in his critical Finding

XIII (Record ]). 105-106) merely held that the trade-

mark was transferred ^^at some time prior to the actual

registration of the trade-mark in the name of the de-

fendant.
'

' The Court refused to find that the business

was transferred, and this is an utterly unfounded

assumption on appellee 's part contrary to the facts of

the situation, as discussed in appellant's brief, pp. 55

to 72. Such assertion is simply wishful thinking on

the part of appellee, which the Trial Court declined to

accept while recognizing defendant's contention in this

regard, as recited in his Memorandum Opinion in the

lower half of page 47 and on page 48 of the Record.

Page 65, top: The statements mider oath to which

appellee refers were not made by Mrs. Steinhaus as

secretary of appellant, but presumably appellee has

reference to the statements made in the substitute

declaration in the amendjtnent of the application Plain-

tiff 's Exhibit 13 and in the new application Plaintiff's

Exhibit 12, purportedly as secretary-treasurer of appel-

lee. These statements have been discussed ante re page

37, top.

Page 65, middle: There is no evidence that oysters

were sold by appellant to appellee, but the oysters were

processed and sold by the joint venture operation in

the profits of which appellant shared with Willapa

Oyster Farms. Appellee was simply the marketing

agent and never even took title to the oysters of appel-

lant and Willapa Oyster Farms as far as the record

shows.
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Page 65, bottom: The Court was unable to find

any facts establishing an intent to transfer the trade-

mark from appellant to appellee (Appendix 7) and

appellee has not called attention to any such facts estab-

lished by the record of this case. Moreover, self-serving

declaratio^ns of opinion in applications to register a

trade-mark by Mr. Mogan and his secretary do not

effect transfer of the trade-mark by operation of law.

Pa^ge 66, top: True, the Court stated that there was

a transfer of the trade-mark and so concluded in Find-

ing XIII that the transfer occurred at some time prior

to the registration of the trade-mark, but just when

such transfer occurred, by whom the transfer was made,

and by what acts, the Court was unable to determine.

It is therefore submitted that the conclusion of transfer

is unsupported by the facts of the case and consequent-

ly is in error.

Page 66, middle: The use of the trade-mark WIL-
LAPOINT made by appellee was not exclusive in the

trade-mark sense, for appellee's name was simply used

as the designation of the joint venture marketing

agency operation conducted by the two farms compan-

ies. Appellee had no officers legally elected which

could have been common with those of the farms com-

panies. (See comment ante re p. 4, middle and p. 5,

bottom.)

Page 66, bottom.: Certainly appellee has not called

attention to any assertion of an individual at any time

when purporting to act as an officer of appellant that

appellee was the sole and exclusive owner of the trade-
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mark WILLAPOINT. Contrary to appellee's state-

ment, the Court found no positive evidence in the min-

ute books or other records of the thrc^e corporations,

either that the board of directors of any of these three

corporations, or the stockholders of any of these three

corporations had any direct or positive knowledge of

the efforts toward securing registration of the trade-

mark in the name of appellee (Finding XIII, Record

p. 105). The very best evidence which appellee is able

to cite for these sweeping statements is the testimony

of the obviously biased and unsatisfactory witness,

Eldon Griffin, who stated regarding discussion as to

ownershiiJ of the trade-mark

'^A. I recall no discussion other than by way
of recognition that it was an established thing,

established by Willapoint Oysters, Incorporated.''

(Record p. 668)

and such statement was not corroborated by any other

witness. What was said ? Who said it ^ Under what

circumstances was it said ? Professor Griffin did not

recall. He seemed to have an impression, however, that

it was ''established", by Willapoint Oysters, Incorpo-

rated, presumably, that appellee owned the trade-mark.

At best these would be self-serving verbal declarations

on behalf of appellee, which would not be admissible

evidence because they would be hearsay as well. More-

over, such statements could not have been made even

by a director or officer of appellee, legally elected, for

during the period in controversy there were no such

persons (Coinment a7ite re i>. 5 bottom). This is the
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type of ^^ evidence" to which appellee must resort in

attempting to prove laches or estoppel. The Trial

Court made no finding conforming to the statements

of appellee on the last half of page 66.

Page 67, top: Regarding the costs of obtaining a

trade-mark being carried as an asset of appellee under

the designation '* copyright", see the discussion ante re

page 11, top.

Page 67, top: Regarding dividends of appellee, the

amounts alleged were not ''paid" either to appellant

or Willapa Oyster Farms, as discussed ante re page 5,

top and page 5, middle, and appellee's witness testified

that these dividends were no more than '^nominal"

(Record p. 693, bottom) in accordance with Article VI
of appellee's by-laws (Appendix 12).

Page 67, middle: Regarding hypothecation of the

oysters see comments ante re page 12, middle, and that

the appellee did not purchase oysters from the farms

companies is discussed ante re page 65, middle.

Page 67, middle: Appellee is correct that the farms

companies supplied banks and brokers with their fi-

nancial statements and subordination agreements for

obtaining loans, because appellee did not operate as a

separate corporation, but simply as the joint venture

instrument and the marketing agency under the man-

agement of the farms companies' boards of directors

acting jointly. In view of the joint venture type of

operation being carried on by the farms companies

with aj^pellants' consent and participation, the question
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of legal ownership of the trade-mark was not involved

because the oifsieis were hypothecated, not the title to

the trade-mark.

Like a well-coached witness, Mr. Lillie stated in the

record, pp. 589 and 590, that ''Willapoint" harvested

the oysters, and '"Willapoint" pledged the oysters, and

*'Willapoint'' operated the cannery (Record p. 591).

It must be borne in mind, however, that Mr. Lillie also

said that he did the borrowing, and that he hypothe-

cated the oysters to the bank (Record p. 589, bottom).

Mr. Lillie had no legal standing insofar as appellee

was concerned (See discussion ante re p. 5, bottom),

but he was a director of appellant and of Willapa Oys-

ter Farms, and the common president of the farms com-

panies for a time. It was this same witness who stated

that he had signed checks on behalf of Willapoint

Oysters paying money from Willapoint Oysters to

appellant Bay Point Oyster Farms (Record pp. 609,

610) and thought that he could find a record of can-

celled checks which he signed and records of payments

made by Willapoint Oysters to Bay Point Oyster

Farms and Willapa Oyster Farms for oysters.

The next day, however, Mr. Lillie changed his story

to the tune that there were no checks and there were

no payments from appellee to appellant and Willapa

Oyster FaiTQs, but simply credit bookkeeping entries,

and this applied both to ''i^dijxneni^^^ for oysters and

to dividends. Appellee's discussion on page 67 of divi-

dends ^^paid" by appellee to appellant and Willapa

Oysters, hypothecation of oysters pureJiased from the
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farms companies and subordination of debts is utterly

misleading and unsupported by the facts. The opera-

tion was simply one of joint venture conducted by the

two farms companies with a single system of books

kept in the name of appellee as a convenience in de-

termining the success of the joint harvesting and

marketing operation.

Page 67, bottom: The ''vast sums'' which appellee

states were spent by appellee in advertising the trade-

mark WILLAPOINT were simply expenses of the

joint venture operation as licensee of the trade-mark,

deducted before profits from the oysters of the farms

companies were calculated. At first the expenses of

trade-mark promotion actually were charged back to

the farms companies, and appellant carried an asset

item of trade-mark promotional expense in the amount

of $5,437.12 for the years 1930 to 1934 until the end of

the fiscal year May 31, 1948 (Record pp. 400, 401 and

402). Willapa Oyster Farms shared half of this trade-

mark promotional expense after it entered the joint

venture operation with appellant commencing in the

fall of 1931 and the first charge was entered against

Willapa for the fiscal year ending May 31, 1932. Dur-

ing the first year, when the operation was entirely of

Bay Point, all of the trade-mark promotional expense

or advertising was charged to Bay Point (Record p.

400, middle). Subsequently to 1934 it was more con-

venient simply to deduct the trade-mark advertising as

a business expense of the joint venture marketing oper-

ating before calculating the profits of the operation

and crediting them to the farms companies (Record p.
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172). Trade-mark promotion was never carried on the

statement of appellee as an asset.

Page 67, bottom and 68, top: No acts of appellant

are recited, and there are none in the record of this

litigation which appellant did to further appellee's

claim of title and ownership in the trade-mark WIL-
LAPOINT at any time.

Page 68, top: Probably "active acquiescence" by

appellant is considered by appellee to be comparable

to appellant's "active inactivity'- in preventing' passage

of title of the trade-mark to appellee when Mrs. Stein-

haus, purportedly acting for appellee, although without

authority and without legal capacity, stated that it had

already been derived by appellee. By sucli magical

words it is urged that titles to trade-marks are trans-

ferred.

Page 68, top: Naturally, appellant participated

with Willapa Oyster Farms by book entry in the joint

venture operation of the two farms companies under the

name of appellee. When there were sufficient profits

thus entered, dividends w^ere paid directly to the stock-

holders of the farms companies by checks drawn in the

name of appellee on the bank account kept in the name

of appellee (Record p. 445, and Plaintiff's Exhibit 38).

Moreover, dividends declared for credit by appellee

to the accounts of the farms companies were thus de-

clared by motion of the directors of the two farms

companies acting jointly, (Record p. 692, middle and

page 13 of Plaintiff's Exhibit 8) and by a similar joint

motion of the directors of the tw o farms companies the
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amount of the nominal dividend provided by the by-

laws of appellee (Appendix 12) to be credited to them

on the books of appellee was set at 6%. (Plaintiff's

Exhibit 8, p. 22, bottom and p. 23, top). These actions

were taken before the first stockholders meeting of

appellee (Finding XIV, Record p. 72, middle).

Page 68, middle: During continuation of the joint

venture enterprise appellant had no objection to its

trade-mark being used by the joint venture marketing

agency, and promptly after repudiation of the joint

venture relationship by Willapa Oyster Farms, use of

its trade-mark was resumed by appellant and action

was brought to cancel the registration in the name of

the appellee in the Patent Office. Mr. Bailey, the

present president of Bay Point Oyster Farms, learned

of the facts pertaining to the trade-mark registration

for the first time about April of 1950 (Record p. 505).

Page 69, top: As long as the joint venture continued

under the name of appellee, appellee was a licensee

by implication and not an infringer.

Page 69, middle: Appellee was not even a separate

entity third party, and certainly was not in competi-

tion with appellant, but was in a most intimate sense

the marketing agent of appellant and its joint venture

associate Willapa Qyster Farms.

Page 70, bottom: Appellee is correct that appellant

has been unable to find any case authority having facts

on all fours with those of the present case, but that is

seldom true in litigation. Appellee is in error, how-



59

ever, in stating that the Holly Hill case is analogous

on its facts. This case was urged strongly to the Dis-

trict Court by appellee, but the District Court was

unable to recognize its analogy, and both refrained

from its citation and from the application in the instant

case of any precedent selected from the Holly Hill case.

Page 71, top: Note that the Holly Hill Grove Com-

pany promotion involved the sale of citrus groves, and

the Court rightly tried to protect the purchasers of the

groves. In the instant case Mogan sold stock in appel-

lant to many small stockholders (Defendant's Exhibit

A-i9, back portion), so it is the stockholders of appel-

lant who should be protected by refraining from divest-

ing appellant of the trade-mark.

Page 71, bottom: Note that the marketing company

was to sell the product of the grove owners, not the

product of the drove Company.

Page 71, bottom: Note that the marketing company
purchased the citrus fruit marketing busines, and spe-

cifically its trade-marks and good will (Appendix 13),

for a cash consideration. In other words, there was a

clean cut and bonafide sale, which simply is not present

in the instant case.

Page 72, middle: The manner in which the market-

ing company was selling the fruit is important, namely

that it was selling the fruit of the grove owners directly

(Appendix 14). While the grove owners were encour-

aged to take stock in the marketing company in the

Holly Hill case, the many small investors in the instant
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case bought stock in the two farms companies. See

Defendant's Exhibit A-19 in the back portion for an

indication of the great number of small stockholders

in appellant.

Page 73, bottom and puge 74, top: If appellee hon-

estly feels that ^Hhe findings of the District Court are

adequate", as it stated near the bottom of page 9 of

its brief, why does it stress so strenuously a different

proposition at the bottom of page 73 and top of page 74

in the Holly Hill decision, when the same position was

taken by appellee before the District Court and the

District Court both refused to adopt the theory pro-

posed by appellee and failed to find the facts necessary

to support such a theory ? If the Trial Court had felt

that the Holly Hill case had any bearing on the present

controversy, as so vigorously urged by appellee before

the District Court, would the District Court not at

least have cited this case in his Memorandum Opinion

(Record pp. 44-56), or applied a rule announced by

this case, instead of basing his decision on the grounds

of Appendix 7 ?

Page 75, middle: The entire Holly Hill decision is

directed toward the protection of the small orchardist

who would buy and own the land to enable the fiiiit

harvested from it to be sold advantageously.

Page 76, top: The grove owners were to deal directly

with the marketing company, and it was for this pur-

pose that the marketing company was specifically

invested with the Holy Hill brand at a proper directors

meeting, and the previous owner of the trade-mark and
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business was paid a oorsh consideration for this trans-

fer, as stated.

Page 77 and Page 78, top: Note that the transfer-

ror of the trade-mark represented to people who pur-

clmsed groves from it that the marketing company had

taken over the business, good will and brands (Appel-

lee's brief, p. 78, top). The record of the present case

shows no act, statement or representation by anyone

acting for appellant that it had parted with ownership

of its trade-mark.

Page 79, middle: It is little wonder that appellee

fails to compare the facts of the Holly Hill case with

that of the present case specifically, but is content with

the categorical statement that the Holly Hill case is

''on all fours" with the case at bar. Irrespective of

appellee's belief, the District Court was not misled by

this representation on the part of appellee, which

occupied seven pages of appellant's brief before the

District Court. In that brief appellee listed for the

Trial Court seventeen points of alleged similarity be-

tween the facts of the Holly Hill case and the facts of

the present case. Each of these points appellant re-

futed and the District Court ignored, so that it is not

surprising that appellee has not repeated this tech-

nique before the Appellate Court, but has contented

itself with a general statement that the cases are '*on

all fours".

Page 79, middle: Prior to termination of the joint

venture relationship in the smnmer of 1950, no question

of ownership of the trade-mark ever arose to create a
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dispute, and naturally appellant did not object to use

of the trade-mark in the joint venture marketing oper-

ation of the two farms companies in which it partici-

pated. Again appellee attempts to muddy the waters

by bringing in personal disagreements, instead of stick-

ing to the facts bearing on the legal question of trade-

mark ownership here involved.

Page 79, bottonn: The finding of the District Court

that there was a transfer is not a fact in the sense of

evidentiary proof, such as a properly executed assign-

ment document approved by a directors meeting of the

transferror, but is simply an unfounded conclusion of

law based on legally unacceptable deductions from

self-serving statements of opinion, as discussed in Ap-

pendix 7 by the Court himself. (See also the discussion

ante re p. 37, top.)

Page 80, top: For the reasons given in appellant's

brief, pp. 37-55, and in the present reply brief it is

submitted the District Court's finding of transfer has

been shown to be clearly erroneous.

Page 80, top: The District Court left to the Circuit

Court of Appeals the obligation of reviewing the record

in the case relative to the questions of agency, trade-

mark license, joint venture association and repudiation,

and trade-mark license termination (Appendix 6).

Page 80, middle: Contrary to appellee's assertion

the District Court made no ^^ finding of fact or con-

clusion of law that appellant is estopped to deny appel-

lant's ownership of the trade-mark."
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Pa(jc SO, middle: Since appellant was the first to

use the tradc-inark in question, as specifically found

by the District Court (Finding V, Record p. 59) and

therefore was the first owner of the trade-mark (Ap-

pendix 15), the burden is upon appellee and not upon

appellant to establish a transfer of the trade-mark to

appellee* (Appendix 16), and such a transfer simply

never occurred.

ROBERT W. BEACH
Attorney for Appellant,
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APPENDIX

1. ''Sec, 381:^. Corporate potvers, how exercised—
By-Laws—Voting powers of stock, etc. The corporate

power of a corporation shall be exercised by a board

of not less than two t7*ustees, who shall be stockholders

in the company, and at least one of whom shall be a

resident of the State of Washington, and a majority

of them citizens of the United States, who shall, before

entering upon the duties of their office, respectively

talce and subscribe to an oath, as provided by the laws

of this state, and who slmll, after the expiration of the

term of the trustees first elected, be actually elected

by the stockholders, . .
." (Italics supplied). Rem-

ington's Revised Statutes of Washington.

The term of the first trustees of ''Willapoint Oys-

ters'' was six months. Article V, Articles of Incorpo-

ration, (Plaintiff's Ex. 7, p. 1).

*

' The facts are these : In the articles of incorpora-

tion of the Ralston Milling Company, E. H. Herring,

V. T. Donnell, and one other were named as the trustees

to manage the affairs of the company 'up to and in-

cluding the first day of July, A. I)., 1908.' This was

in accordance with the statute. Rem. 1915 Code, Sec.

3679, which requires that, in the articles of incorpora-

tion, the number of trustees and names thereof w^ho

shall manage the concerns of the company for a jjeriod

of time not less than two nor more than six months

shall be stated. . . .



^^In this case it cannot be found that Herring and

Donnell were trustees, either at the time the corpora-

tion began business or when the merchandise in ques-

tion was sold, tinless there is a presumption that they

continued as trustees after the expiration of their term

as specified in the articles. In the articles, as already

indicated, it is stated that the trustees named shall

serve up to and including, the first day of July, 1908.

The articles having specified a definite term, it does

not seem that there could he a presumption that the

trustees named continued after the time mentioned.

The express limitation of the term leaves no room for

presumption. This was the holding in Philadelphia &
Reading Coal & Iron Co. v, Hotchkiss, 82 N. Y. 471.

In that case the original certificate of incorporation

named the trustees who should serve ^for the first

year.' And the question was whether the trustees so

named would be presumed to have continued after the

expiration of the time mentioned. It was there said:

^The express limitation of the term leaves no room for

presum^ption/ ''
. . . (Italics supplied.) Barnard Mfg,

Co. V. Ralston Milling Co., 93 Wash. 111.

".
. . The plaintiff sought to prove the agency of

Shapiro for the defendant company by introducing in

evidence a letter dated May 7, 1919, written to plaintiff

on defendant's letterhead and subscribed ^American

Union Line, Inc., I. Shapiro, Treasurer,' and further

by the verification to the defendant's answer, inter-

posed in the present suit, which appeared to be sworn

to by him as treasurer in the month of September fol-



lowing. Though the record apparenly discloses that the

trial justice^, u])oii comparison, found the two signa-

tures to be alike, we are forced to the conclusion that

the plaintiff has failed in the necessary proof of agency.

The letter was merely a declaration of agency on the

alleged agent's part, and could in no way be binding

upon the defendant.'' (Italics supplied.) Johnson

Bros, Lighterage Co. v. American Union Line, Inc., 180

N.Y.S. 460, S. Ct. 1920.

'*An officer de facto, is one w^ho exercises the duties

of an office, under color of an appointment or election

to that office. He differs, on the one hand, from a

mere usurper of an office, who undertakes to act as an

officer without any color of right; and, on the other,

from an officer 6?^ jure, who is, in all respects, legally

appointed and qualified to exercise the office." (Italics

supplied.) Town of Plymouth against Painter, 17 (Con-

necticut Reports, 588.

'*Such officers are distinguished from mere usuip-

ers, and in State v. Curtis, 9 Nev. 325, the court held

that, in order to make a person an officer de facto, he

shouldinsome way have been put into the office, . .

.^^

(Italics supplied.) William Baggot. Appellant, v.

Lester Turner et al. Respondents, 21 Wash. 339.

"'2. Was Lyle such a de facto officer as to make his

acts valid and binding .^ What is an officer de facto f

''The principle of sustaining the acts of persons as

officers de facto is designed as a shield for the protec-



tion of the public and of third parties, who are not cog-

nizant of the true state of the facts and are not required

by the law to inquire into the title of one who is found

exercising the duties of a public office. In order to

protect third persons transacting business with such

officers under such circumstances as to induce them

to believe that they were dealing with legal officers,

the law has reached out its strong arm to a dangerous

extent, upon the principle that although not officers

de jure, there are officers in fact whose acts public

policy required should be considered valid. Such a

principle certainly ought not to have extended to a

case where the rights of the public are not affected,

nor where all the parties interested have knowledge

that the person pretending to be an officer is not an

officer de jure; for in such a case the reason of the rule

no longer exists and the law should not be invoked for

protection. . . .

''Although the law does not always take into con-

sideration the mode by which the office was obtained,

yet in order to make a person an officer de facto it does

require that he should in some way be put into the

office. ... It was therefore necessary to introduce

some evidence tending to show that the supposed clerk

acted as such under claim of an election to the office,

^beyond the mere fact of making the records in ques-

tion/ 34 N. H. 154. In Hall v, Manchester, the same

principle was announced. The record failed to show

that the select men had been elected and their acts in

laying out a highway were attempted to be upheld by



showing that they acted as such during the year. The

only evidence offered was 'that two of them undertook

to lay out the highway in question.' The court said:

'There is nothing else in the whole case tending to show

that they acted in that capacity and their authority to

do that one act is disputed here, and is the very question

now in controversy ; and to hold that this act furnished

any evidence of their authority to act would be begging

the w^hole question.' 39 N. H. 301. . . . But by what

parity of reasoning can it be said that Lyle had any

authority to bind the corporation-^ He was not wn

elected trustee. He did not have even the color of an

election. . . . Neither the interests of the public nor

the rights of third parties were involved or in any way
affected by the proceedings. The whole contest is nar-

rowed down to a proposition between two opposing

factions equally divided in number as to which shall

have the control and management of the property

owned by the corporation. None of the reasons which

invoke the protection of the law in order that the ends

of justice may be attended can here be urged." (Italics

supplied.) The State of Nevada ex ret. J. C. Corey v.

Smnuel T. Curtis, 9 Nevada Reports 325.

''But, in addition to this, we do not think that,

under the authorities, or on any correct principle of

law, the appellant in this case can question the validity

of the election of these trustees. Such complaint must

be made by the stockholders of the comi)any, or by the

company itself, and there is no well-considered case

that holds to the contrary. The case cited by the appel-
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lant, and which it was stated was a parallel case with

the one at bar, viz., Moses v\ Tompkins, 84 Ala. 613 (4

South. 763,), was an action brought by the shareholders

of a street railway company, seeking to enjoin the

directors of the corporation from selling the stock of

the shareholders for the payment of assessments and

calls thereon, and from making other calls, and from

doing other things which the shareholders objected to.

In that case it was held, in accordance with the great

weight of authority, that the legal authority of the

board to act could be inquired into. There it was dis-

tinctly stated that the rule that the action of de fucto

officers could not be collaterally called in question was

really for the protection of third persons dealing with

the corporation, and was not applicable as between the

directors and the stockholders." William Baggot, Ap-

pellamt, v, Lester Turner et aL, Respondents, 21 Wash.

339.

''An inherent infirmity in the document is that it

never became the contract or agreement of the com-

pany, by reason of the fact that it was never authorized

or properly executed by that concent. At the date of

its purported signing, A. A. Bonney was the president

of the company, George Keller secretary, and Ed.

Phirman treasurer, and these three were its only stock-

holders and directors. . . . Resort was then had to the

expedient of appointing Guthrie president pro tem.,

who was not the owner of any stock in the concern, had.

never been elected, a director, and was thoroughly amd

absolutely unauthorized to act in such u capacity. The



appointment ivas made hy Keller alone; . . . There-

iipou these two (Cxiithrie and Keller) went through the

form of adopting and executing the contract as and

for the act and deed of the corporation,—Guthrie sign-

ing it as president; and Keller, without designating his

official capacity, which was, however, subsequently

attached. Whatever general authority Keller may have

had to execute contracts as an officer of the corpora-

tion (and he had absolutely none in this instance, as

shoivn hy the records), Guthrie was without color or

semblance of authority to participate in the meeting,

or to sign as president pro tern. If it should be con-

ceded that he was a stockholder, he had never been

chosen or elected director, and he could not lawfully

participate in a directors' meeting,

—

much less, act as

president of the board,'' (Italics supplied.) Benson v,

Keller et ah, 60 Pac. Reporter 918.

2. ''
. . . The Court didn't have in mind analyzing

or determining stock ow nership because the Court con-

cluded from the evidence that he was the moving factor

in all these three (3).

*' Whether he had a majority of the stock, I can't

say. I was of the opinion that he had up until the time

it was organized, but I don't think, as far as the Court's

conclusion is concerned, that it was based on stock own-

ership as much as it was the fact that he was the man
running the outfit." (Record p. 116, bottom and p. 117,

top.)
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3. '^None of the three corporations took any spe-

cific corporate action with regard to either the first

or second application for registration of the trade-

mark. . . . (Finding X, Record p. 69.) ''
. . . there

is no positive evidence in the minute books or otlier

records of the three corporations either that the board

of directors of any of these three corporations or the

stockholders of any of these three corporations had

any direct or positive knowledge of the above-outlined

efforts towards securing registration of the trade-

mark in the name of the defendant corporation . . .

'^

(Finding XIII, Record p. 105.)

4. ''Why should we not accept evidence of Mr.

Mogan's intention as evidence of transfer of ownership

by the farms companies to defendant in the absence

of any positive evidence to the contrary?" (Record

p. 54.)

5. ''Q. When you were a director of Willapoint

Oysters, Incorporated, was the ownership of the trade-

mark 'Willapoint' ever discussed?

"A. I recall no discussion other than by way of

recognition that it was an established thing ; established

by Willapoint Oysters, Incorporated.'' (Record p. 668.)

6. '
' First, as to the Plaintiff 's requested revisions

:

Mr. Beach, the Court is denying them.

''In the main, of course, they are based upon the

Plaintiff's contentions, his theory of the case.

"I might say that Counsel were certainly persistent

in urging them and it may be that the appellate court

may follow them.



'^Now in denying them the Court certainly is not

intentionally making it neccissaiy upon appeal to pro-

vide more record than would otherwise be necessary,

but in making findings of fact the Court must bear in

mind that it is the ultiinate facts rather than eviden-

tiary facts that should be contained in the findings,

and that, in order to sustain your position, Mr. Beach,

it would seem to the Court it would be necessary to

provide much of the record in any event and that the

Court could not be very helpful in that respect by

setting forth some findings which might not be con-

trary to the facts. The Court doesn't indicate by

refusing them that some phases of them may not be

consistent with the facts as shown by the evidence, but

that they are not essential at all to the Court's con-

clusions." (Record pp. 145-146.)

7. ''The Court: I think this, Mr. Beach:

"The Court was attempting to evaluate what evi-

dence there was in this case to establish a transfer and

one portion or part of the evidence in the case was

these proceedings and, therefore, what weight might

be attached to them.

''In and of themselves they were not—the state-

ments were not—positive, but they were, in the lack of

other evidence they were, evidence and in outlining

the nature of the proceedings I was indicating how
Mr. Mogan was apparently regarding the transaction.

..." (Record p. 125, top.)
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^^The Court: So that these proceedings were im-

portant, I thought, in establishing possible intent, not

that they in and of themselves mean a transfer, or

evidence of a transfer by the resolution, but the con-

duct of the parties, the failure to do anything in writing

in the way of a transfer regarding trade-mark or trade

name and any interest therein, caused the Court to pay

probably greater attention to those proceedings than

might otherwise have been done, but certainly it is not

the Court's thought that that alone, by itself, transfers

title. . .
.'' (Record p. 127, middle.)

^^Mr. Beach: Now what do you list in the transfer

findings, your Honor ?

^^The Court: That there had been a transfer. I

didn't make a finding that it was transferred by the

resolution. It is vague and that is why I went to some

length in outlining the procedure as indicated in the

Patent Office proceedings : The application that was

originally made and the transferring then from one

company to the other and then to the defendant Willa-

point. Whether it was at the time they adopted the

original resolution in 1930—when the two (2) farms

companies passed those resolutions at the time that the

Defendant was formed—or after the proceedings indi-

cated that there was a transfer of whatever the interest

was, if any. So the Court felt that the evidence didn't

justify making a finding specifically as of the date

of that resolution in 1932, or otherwise, but felt that

there was a transfer. So that there wasn't a positive
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II

finding made as of when the transfer took plac^e except

that it was before the issue.

''Mr. JJeach: Well, your Honor, on the statement

of the transfer, it would be our position that that states

a eonelusion of law that there was a transfer, . .
.''

(Record p. 128, bottom and p. 129, top.)

'
'Now the language is as follows

:

'
. . . the court finds as a fact from the evi-

dence in the case and particularly on the basis of

the preceding findings herein . . .
'

'^Now, the Court as indicated before has reached

a conclusion based upon, in large aieasure upon, the

proceedings that transpired back in those early days,

and the proceedings before the Patent Office, and the

Court feels that while it could rely on all the evidence

that it would only be fair to make the finding on what

the Court actually based its finding on and therefore

the language will be changed to read:

'.
. . the court finds as a fact from the evidence

in the case and particularly on the basis of the

preceding findings herein that such trade-mark,'

and so on.

''As to good will, the Court was conscious in making

findings that there was nothing in the record to indi-

cate transfer of good will as such." (Record p. 147.)

8. ''Q. (By Mr. Beach) : Dr. Griffin, I will call

your attention to the minutes of the meeting of the
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shareholders of Bay Point Oyster Farms, Incorpo-

rated, June 11, 1935, which appears on page fifty-three

(53) of the Bay Point minute book. Plaintiff's Exhibit

21, which states, approximately half-way down the

page:

" 'Mr. Redick McKee asked the President for an

explanation of the relations of the three companies.

Explanation : That Willapoint is the selling organiza-

tion for the two farms companies, capital stock 5,000

shares, of which Bay Point owns 1,800 shares, Willapa

Oyster Farms 2,000 shares, 700 shares being owned by

private parties and the balance being treasury stock

of Willapoint Oysters, Inc.' " (Record p. 684.)

''Mr. Beach : Later on in the, or earlier in the min-

utes—I am not sure about earlier, but later on—it says

:

'Discussion by Mr. Griffin . .
.'

"Mr. Hatch: I will withdraw the objection.

"Q. (By Mr. Beach) : I assume you are the Mr.

Grriffin mentioned there ? A. Presumably.
'

' ( Record

p. 685.)

9. "This sworn statement would indicate that Mr.

Mogan had transferred his interest in the najtne 'Willa-

point' to the two farms companies although there is no

instrument, writing or entry in the minutes of either

of the farms companies appearing in evidence to estah

-

lish any transfer of interest from Mr. Mogan, . . .

Mr. Mogan in November, 1931, a year later, executed a

sworn substitute declaration . . . wherein he stated

that he believed Willapa Oyster Farms, Inc., was the
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owner of the trade-mark and that, excepting its asso-

ciate corporation, Bay Point Oyster Farms, no one else

had the right to use it. Here again appears evidence

of a transfer in ownership or interest without there

appearing in the record any instrument, tvriting or cor-

porate minute entry establishing such transfer/'

(While this self-serving declaration of opinion may be

''evidence'' in the sense of a basis for inference, it is

not legally probative evidence in the sense appellant

used the term) . . . ''Thereafter, in November, 1932,

a second substitute declaration was made ... in part,

as follows:

'that she believes said corporation is the owner

of the trade-mark sought to be registered; . .
.'

y . . Here again, we find some indication of transfer

of ownership of the trade-mark without there appear-

ing in the record any instrument, writing or corporate

minute entry establishing such transfer." (In the first

instance '' indicate '^ and in this last instance 'indica-

tion'' is used as synonymous with '* evidence" in the

Court's reference to the amended declaration of No-

vember 1931. ''Indication" is neither evidence in the

legal sense, nor proof of transfer of ownership.)

''Later a new application for registration was pre-

pared in January, 1933, . . . Mrs. Steinhaus signed

the declaration of this application as secretary-treas-

urer of Willapoint Oysters, Incorporated, in the same

language as the portion of the second substitute declar-

ation quoted above, and there is evidence in the record
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to the effect that such declaration as to belief of own-

ership was made by Mrs. Steinhaus at the request of

Mr. G. T. Mogan. Registration was completed on July

11, 1933.'^ (Record pp. 67, 68, 69.) (Italics supplied.)

10. '^That the court delete the following language

appearing in Finding XIII on Page 12, Line 32, read-

ing as follows

:

^on the basis of the preceding findings'

and that the court substitute therefor the following

language

:

^on the basis of all the evidence' (Record p. 103)

• • •

^'Now the language is as follows:

^ . . the court finds as a fact from the evidence

in the case and pai*ticularly on the basis of the

preceding findings herein . . .'

^'Now, the Court as indicated before has reached a

conclusion based upon, in large measure, the proceed-

ings that transpired back in those early days, and the

proceedings before the Patent Office, and the Court

feels that while it could rely on all the evidence that

it would only be fair to make the finding on what the

Court actually based its finding on and therefore the

language will be changed to read:

^ . . the court finds as a fact from the evidence

in the case and X)articularly on the basis of the pre-

ceding findings herein that such trade-mark,' and

so on." (Record p. 147.)
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11. '
' With tb(^ facts thus siiiiimarized, it is difficult

to conceiv(^ of a plan for the control of a jointly owned

company and for the operation of a jointly owned

track more complete than this one is, and it is sheer

sophistry to argue that, because it is technically a sep-

• • •

arate legal entity, the Eastern ('ompany is an indepen-

dent public carrier, free in the conduct of its business

from the control of the two companies which own it,

. . . " (Appellant's brief, pp. 67-68.)

12. ^^Article VI.

'*The purpose of the organization of Willapoint

Oysters, Inc., is to provide a joint harvesting, opening

and marketing of the oysters for the companies hold-

ing shares therein. Also for the purpose of effecting

ecoiiomies in said operation. It is not organized for

profit, but may in the discretion of the Directors pay

a nominal dividend. The organization is for the con-

venience and service it may render to the constituents,

to the companies which are shareholders therein, (pp.

2 and 3, Plaintiff's Exhibit 7.)

13. The lower court found as a fact

:

^'Soon after the fonnation of the Holly Hill Fruit

Products, Incorporated, it purchased from the Holly

Hill Grove & Fruit Company, its business as a citrus

fruit marketing company, its good will as such a com-

pany, its trade-marks, ^ Holly Hill Grroves' encircled by

a wreath of holly leaves and berries and ^ Holly Hill'

written in large square letters."
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The circuit court found

:

^^After its organization there was a directors' meet-

ing^ at which the investiture of the Holly Hill Fruit

Products Company, with the divestiture of the Grove

& Fruit Company of the properties and good will of,

the fruit marketing business of the parent company

was completed. At that meeting the Fruit Products

Company authorized the payment to the Grove & Fruit

Company of a cash consideration for, and there was

delivered to it as a part of the sale of the business,

trade-marks and goodwill, all of the labels, the die and

other physical properties the Grove & Fruit Company

had been using in connection with the marketing end

of its business.'' (Italics supplied.)

14. '^
. . . business was being boomed, these in

effect, if not in words, were the representations made

—Hhe Holly Hill Fruit Products Company is being

organized to take over our shipping business; it will

ship imder our brand, succeeding to all the marketing

activities ; it will promote and further all those activi-

ties which before its organization, the Grove & Fruit

Company was carrying on. Take stock in the company,

foster it, promote it, build it up to be a great marketing

company under the ''Holly HilP' brand. We have

named it "Holly Hill Fruit Products Company" be-

cause, though it will be located at Davenport, and will

have nothing to do with Holly Hill geographically, its

business will be, shipping under our ''Holly Hiir'

brands. It has taken over our business, our goodwill
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and our brands. Join it, invest in it, make it your

company/ "

15. ''It is user, not registration that confers rights

in a trade name. Radio Sliack Corp, v. Radio Shack,

Inc., 180 F. 2d 200, ..." Northmont Hosiery Corp.

V. True Manufacturing Co., 91 USPQ 3.

''To acquire the right to use a particular name, it

is not necessary that the name be used for any consid-

erable length of time. It is enough to show that one

was in the actual use of it before it was begun to be

used by another. Rosenburg v. Fremont Undertaking

Co., 63 Wash. 52, 114 Pac. 886.

Seattle Street Railway v. Amalganhated Association,

3 Wash. (2d) 520. The same quotation appears in

Foss V. Culbertson, 17 Wash. (2d) 610.

The title to a trade-mark is independent of its

registration. Great Atlantic 'dt Pacific Tea Co. v.

A. & P. Radio Stores, Inc., 20 F. Supp. 703 . . .

'^

E. F. Prichard Co. et al. v. Consumers Brewing Co.

(CCA 6) 136 F. (2d) 512, 58 USPQ 362.

"While the Congress, by virtue of the conynerce

clause, has no power to legislate upon the substantive

law of trade-marks . . .

"Accordingly, we must assume that it was the in-

tention of the Congress in the Federal Trade-Mark

Act of 1905 to provide, with respect to trade-marks

used in connnerce between continental United States

and the Philippine Islands, a jjrotection similar to that
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which was accorded by the Act to the use of trade-

marks in interstate commerce. As to the latter, the

Federal statute did not attempt to create exclusive

substantive rights in marks, or to afford a refuge for

piracy through registration under the Act, but to pro-

vide appropriate procedure and to give the described

protection and remedies where property rights existed.

The acquisition of such property rights in trade-marks

rested upon the laws of the several States. United

Drug Company v, Rectanus Company^ 248 U. S. 90, 98

;

American Steel Foundries v, Robertson, 269 U. S. 372,

381 ; United States Prifiting <fc Lithograph Company v.

Griggs, 279 U. S. 156, 158." American Trading Com-
pmiy V. H, E. Heacock Co,, 285 U. S. 247.

Also see Item 10 of appellant's principal brief ap-

pendix at page 7 of the appendix.

16. ''The burden of proof of establishing that he

acquired the rights of McCane in the mark 'LUCKY
SEVEN' rests upon Mims, the junior party." Mims v.

McCane, 80 USPQ 104.



No. 13568

IN THE

Court af Appeals
FOR THE NINTH CIRCUIT

UNITED STATES OP AMERICA, Appellant

V.

GREAT AMERICAN INDEMNITY COMPANY of

NEW YORK and GENERAL ACCIDENT FIRE and

LIFE ASSURANCE CORPORATION, Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN

DISTRICT OF WASHINGTON

BRIEF FOR THE UNITED STATES

HARVEY ERICKSON,
United States Attorney.

FRANK R. FREEMAN,
Assistant United States Attorney.

SHAW « DORDEN CO. 308103





1

INDEX

Pago

Juvisdietion 1

Preliminary Statement 2

Question Presented 4

Assignments of Error 4

Argument 5

Conclusion 13



11

CITATIONS

Cases

:

Page

Aschenbrenner v. U. S. Fidelity cfc Guaranty
Co., 292 U. S. 80 8

Bankers Life Co. v. Jacohy, 192 P. (2d) 1011,

C. C. A. 9 L 8

Binswanger v. Employees Mutual Insurance
Company, Ltd. of London (Mo.),
28S. W. (2d) 448 10

DeMunn Estate Corporation v. Frankfort
General Insurance Company (Mo.),
187 S. W. 1121 J 10

Federal Crop Insurance Corporation v,

Merrill 332 U. S. 380 11

Keystone Lumher Company v. Security
Mutual Casualty Company (Pa.), 158 A. 314 _^ 10

Klemmer v. Ohio Casualty Company (Minn.),
246 N. W. 896 J

' 11

Knowles v. Lumbermen's Mutual Casualty
Company (R. I.), 33 A. (2d) 185,

148 A. L. R. 605 10

Long V. London dt Lancashire Indemnity Co.

of America, 119 P. (2d) 628, C. C. A. 6 9

Wolff Packing Co. v. Travelers Insurance
Co. (Kans.)', 146 P. 1175 12

Misc.

:

2 C. J. S. 1 7



IN THE

TSimUh ^UUb

Cnurt af Appeals
FOR THE NINTH CIRCUIT

No. 13568

UNITED STATES OF AMERICA, Appellant

V.

GREAT AAIERICAN INDEMNITY COMPANY of

NEW YORK and GENERAL ACCIDENT FIRE and

LIFE ASSURANCE CORPORATION, Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN

DISTRICT OF WASHINGTON

BRIEF FOR THE UNITED STATES

JURISDICTION

The jurisdiction of the District Court is conferred

by Section 1345, Title 28, U. S. C, this being a suit in

which the United States is the party plaintiff.



The jurisdiction of this Court is conferred by Sec-

tion 1291, Title 28, U. S. C.

PRELIMINARY STATEMENT

This is an appeal from a summary judgment en-

tered against the United States on contracts of insur-

ance between the United States and the defendant

insurance companies. (R. 74.) In a previous case,

No. 892, Homer C. Phillips and Thera Phillips, hus-

band and wife, sued the United States of America

under the provisions of the Federal Tort Claims Act

and recovered judgment against the United States in

the sum of $6,469.74, plus costs in the sum of |432.02.

(R. 4.) The United States commenced an appeal from

the judgment, being cause No. 13117 in the United

States Court of Appeals for the Ninth Circuit. After

the transcript of record was printed, the United States

abandoned that appeal and satisfied the judgment

against the United States in favor of Homer C. Phil-

lips and Thera Phillips.

In the defense of this tort action the United States

was represented by Harvey Erickson, United States

Attorney, and William V. Kelley of the law firm of

Witherspoon, Witherspoon and Kelley, attorney for

the Great American Indemnity Company. Counsel for

the General Accident Fire and Life Assurance Cor-

])oration did not partici])ate in the defense.

After the judgment in favor of the plaintiffs Phillips

was paid by the United States, demand was then made
upon tlie defendant insurance companies to reimburse



the United States under the provisions of their policies

of insurance, which demand they refused. Action was

then started. (R. 4, R. 58.) The contention was made

by the insurance companies that Mrs. Thera Phillips

fell in a place not covered l)y the policies of insurance

and that the insurance companies had no liability for

her injuries on the sidewalk where she sustained them.

Tlie District Court in the pre-trial order adopted

tlie printed statement of facts in the case of Homer C.

and Thera Phillips, husband and wife, plaintiffs, v.

United States of America, Case No. 892, and provided

tliat the said printed record in that case be adopted and

considered by the Court as part of the evidence in the

present case. (R. 70.) The exhibits in this case, Plain-

tiffs' Exhibits 1, 2, 3 and 4, give a general idea of the

Iniilding, w^hicli is a general store building owned by

the United States and occupied by many tenants hav-

ing leases on portions of the premises. In the premises

there is a beauty salon, a bank, a clothing store, a gro-

cery story, et cetera. There is no dispute but that Mrs.

Thera Phillips was injured as she came down the stair-

way from the Coulee Dam Beauty Shop on the mezza-

nine floor and approached the sidewalk and was two

or three feet out on the sidewalk from the door when

she slipped and fell on an accumulation of ice and snow,

])reaking her leg. She fell about 30 to 40 feet west of

a doorway and common passageway used by tenants

of the building and two or three feet from the common
passageway leading to the mezzanine floor. There were

many other doorways to the store building which were

used commonlv bv tenants and customers alike. The



Coulee Dam Beauty Shop was owned and operated by

one Bessie Dumas, who is the same individual named

as assured in policy of insurance No. G 1032322 issued

by the defendant General Accident Fire and Life As-

surance Corporation. (R. 63.) Meetings were held

periodically from time to time in other parts of the

mezzanine floor, consisting of weekly and monthly

lodge meetings. (R. 68.) The Great American Indem-

nity Company of New^ York was the named insurer of

the grocery store, and although the accident occurred

within two or three feet of the front of the grocery

store it did occur about 30 feet away from the entrance

to the grocery store on the public sidew^alk immediately

in front thereof.

The facts were found by the Court at the pre-trial

conference in the form of a Pre-Trial Order and ad-

mitted by the pleadings, and both sides made motions

for summary judgment. The Court heard the motions

for summary judgment and granted summary judg-

ment for the insurance companies, dismissing the

plaintiff's action. (R. 74-76.)

QUESTION PRESENTED

Did the Court properly construe the contracts of

insurance and was the summary judgment in favor of

the insurance companies correct in view of the word-

ing of the policies of insurance in this case?

ASSIGNMENTS OF ERROR

1. The Court erred in granting summary judgment



dismissing the action as to tlie defendant Great Amer-

ican Indemnity Company of New York. (R. 74.)

2. The Court erred in granting summary judg-

ment dismissing tlie action as to the defendant General

Accident Fire and Life Assurance Corporation. (R. 76.)

ARGUMENT

The provisions of the insurance policies in defining

the premises provide as follows:

1. The Great American Indemnity Company of

New York policy defines the word premises as follows

:

''The unqualified word 'premises' wherever
used in this Policy sliall mean: (1) the premises
designated in the Declarations including buildings

and structures thereon and the ways immediately
adjoining and (2) anv premises alienated bv the

Named Assured." (R. 14.)

2. The General Accident Fire and Life Assurance

Corporation policy defines premises as follows:

"Premises—The unqualified word 'premises'
wherever used in this policy shall mean the prem-
ises designated in Item 4 of the declarations in-

chuling buildings and structures thereon and the
ways immediately adjoining." (R. 48-49.)

The question which then presents itself is whether

or not the Court was correct in determining that the

location where Mrs. Phillips received her injuries was

!iot covered by the iDolicies of insurance, since similar

definitions of the word "premises" appear in both

])olicies. The arguments as to both policies of insur-



ance may in many ways be considered together. The

United States in leasing premises caused their tenants

to procure policies of liability insurance. In the Great

American Indemnity policy the named assured is the

United States of America and Coulee Dam Cooperative

Association, Inc. (R. 11.) In the General Accident

Fire and Life Assurance CorpoBation policy the named

assured is Bessie Dumas and United States of America

Department of Interior, Bureau of Reclamation. (R.

40.)

The Great American Indemnity Company of New
York policy provides as follows

:

'

' Insuring Agreements

I. Bodily Injury Liability

''To pay on behalf of the Assured all sums which
the Assured shall become obligated to pay by rea-

son of the liability imposed upon him by law for

damages, including damages for care and loss of

services, because of bodily injury, sickness or dis-

ease, including death at any time resulting there-

from, sustained by any person or persons, caused
by accident and arising out of such of the hazards
hereinafter defined as are indicated by specific

premium charge in the Declarations." (R. 6-7.)

The General Accident Fire and Life Assurance Cor-

poration policy provides that the insured premises

shall be:

''19-25 Roosevelt Avenue, Coulee Dam, Wash-
ington (General Store Building), NW Corner
Mezz. Floor-Beauty Parlor, 1500 sq. ft." (R. 41.)



The contract of iiisuraTice provides in part as fol-

lows :

' * Insuring" Ag*reemonts

I. Bodily Injury Liability

'*To pay on l^elialf of the insured all sums which
the insured shall become obligated to pay by reason
of the liability imposed upon him by law for dam-
ages, including damages for care and loss of serv-

ices, because of bodily injury, sickness or disease,

including death at any time resulting therefrom,
sustained by any person or persons, caused by ac-

cident and arising out of:

'^Division: 1. Premises - Operations. The own-
ership, maintenance or use, for the purpose stated

in the declarations, of the premises, and all oper-
ations during tlie policy period which are neces-

sary or incidental to such purposes." (R. 43.)

''II. Defense, Settlement, Supplementary
Payments.

''It is further agreed that as respects insurance
afforded by this policy the corporation shall:

(a) defend in his name and behalf any suit

against the insured alleging such injury and seek-
ing damages on account thereof, even if such suit

is groundless, false or fraudulent ; but the corpora-
tion shall have the right to make such investiga-

tion, negotiation and settlement of any claim or
suit as may be deemed expedient by the corpora-
tion." (R. 44.)

The word adjoining is defined as follows in 2 C. J. S.,

page 1:

"^jidjoivinf/: In its etymological sense, and ac-

cording to the more approved definitions, the word
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means abutting, contiguous, having a common
boundary, in contact with, lying next to or in con-
tact with, meeting at some line or point of junc-
ture, next to, touching, touching or contiguous, as

distinguished from lying near or adjacent; but
this is not necessarily the meaning of the word in

all connections, and the word may be employed as

meaning adjacent, close or near to, or nearest or

most accessible. The meaning of the word as em-
ployed in a particular case must be gathered from
the context, the intention, and the particular cir-

cumstances under w^hich it is used. While in some
connections, ''adjoining" has been held or said to

be synonomous with ''along'' or " fronting,'' it

also has been distinguished from "ai3pertaining,"
'

' communicating, " " containing or having within, '

'

and "fronting."

^^Adjoining premises: In view of the definitions

above given for the word "adjoining," the phrase
has been defined as premises vv^hich touch and are

connected, or in contact, with the other premises
involved, rather than those merely lying near or

adjacent, the term has also been construed as not
absolutely precluding the idea of separation by
some object intervening, and the question as to

what amount of separation will or will not deprive
premises of the character of adjoining premises
within the meaning of that term depends upon
the circumstances of each particular case."

It is a well settled principle of law that since insur-

ance policies are drawn by the insurer any doubts or

ambiguities must be resolved in favor of the insured.

Bankers Life Co. v. Jacohy, 192 F. (2d) 1011, C. C. A.

9, and Asehenhrenner r. T7. S. Fidelity & Guaranty

Co., 292 U. S. 80.

Bearing in mind that tlie accident in this case oc-

curred two or three feet from the doorway to the stair-
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way leading up to the niezzaiiiiie floor and about the

same distance from the corner of the store building,

the argument can well be made that the accident oc-

(nirred on the 'Svays immediately adjoining the prem-

ises." The policies of insurance describe certain named

premises, in addition to the ways immediately adjoin-

ing. It certainly was within the contemplation of the

parties in executing the policies of insurance to pro-

vide for the entrances and ways immediately adjoining

to be within the coverage of the policy, although the

policies mention a certain number of square feet at a

certain rate and the premiums were computed accord-

ing to the amount of space covered by the policies. In

each policy it w^as provided that the ways immediately

adjoining should be within the protection of the policy.

Certainly the policy would have to be reformed and

tliat proviso stricken, if injuries taking place on the

sidewalk wdthin three feet of the premises w^ere not

coA'cred by the policy.

In the case of Long v, London dc Lancashire Indem-

nify Co. of America, 119 P. (2d) 628, C. C. A. 6, a dis-

cussion is had of the meaning of the term ^'immedi-

ately adjacent" which was used in the policy. In that

case recovery against the insurance company was

denied, l)ut the accident occurred on a public street

about sixty feet from the east line of the appellant's

property. In this case, great stress is laid upon the

word '^ immediately," and the interpretation of the

court is that a point sixty feet east, out on the street,

is too far aw^ay to be immediately adjoining. In the

case herein it is submitted that the spot where Mrs.
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Phillips' injuries occurred does come within the lan-

guage of the policies as being on a spot immediately

adjoining the insured premises.

In the case of Binsivanger v. Employees Mutual In-

surance Company, Ltd. of London (Mo.), 28 S. W.
(2d), 448, it was held in a policy with wording similar

to that in the policies in question in this case that when

Binswanger tripped on the sidewalk on a wire con-

nected to a light standard which was erected on the in-

sured's premises it was within the protective provi-

sions of the policy.

The case of Knowles i\ Jjumhermen's Mutual Casu-

alty Company, (R. I.), 33 A. (2d) 185, 148 A. L. R. 605,

embraces an interpretation of language similar to that

in these insurance policies. In that case the Suj^reme

Court of Rhode Island held that the policy covered in-

juries to a passerby struck and knocked down by a dog

kept on the premises as a watch dog. The dog ran out

on to the sidewalk when the door was open and caused

the injuries which were the subject of the suit. In that

case the person was injured while walking on a public

sidewalk immediately adjoining the insured premises.

Other cases interpreting provisions of policies in

which the wording was similar to that used in the

policies in this case are:

DeMunn Estate Corporation v. Frankfort Gen-
eral Insurance Company (Mo.), 187 SW 1121;

Keystone Lumber Company v. Security Mutual
Casualty Company (Pa.), 158 A. 314;
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KJemmer r. Ohio CnHnalttj Company (Minn.),

246 NW 896.

In the Keystone Lumber Company case the policy

provided for coverage on ways immediately adjacent.

Here a pile of lumber constituting an attractive nui-

sance was placed in an adjacent alley, and judgment

for the plaintiff was sustained.

It is contended by the United States that these poli-

cies of the various tenants, with the United States the

named insured, w^ere accepted by the United States in

good faith from the tenants at the time they executed

the leases. No reformation of policies was sought and

no contention was made that the policies did not ex-

])ress the true contract or agreement between the

])arties. No government agent or employee would have

tlie authority to make any different oral agreement or

understanding with the insurance companies or with

the tenants other than expressed in the contract of

insurance. It has often been said that persons dealing

with the government must turn square corners. Fed-

era] Crop Insurance Corporation v. Merrill, 332 U. S.

380. The mere fact that the government may have been

over-insured—that is, requiring policies of insurance

from many tenants covering the same ways and means

immediately adjoining the premises, would not cause

the policies to be nullified or vitiated, but would merely

limit the government's recovery on a proportionate

basis if two or more companies were sued as a result

of the same accident.

Perhaps the term "immediately adjoining,'' is one
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of the most restrictive terms in limiting the coverage

of the insurance policy that can be used and denotes

ways and means immediately contiguous to the prem-

ises. Wolff Packing Co. v. Travelers Insurance Co.

(Kans.), 146 P 1175. It is contended in this case that

taking the most restrictive view possible of the limit-

ing language used in the policies, Mrs. Phillips was

injured at a point which was within the coverage of

^^ways and means immediately adjoining the prem-

ises." When she stepped out of the beauty shop she

was walking on a stairway which was immediately ad-

joining the beauty parlor, and when she reached the

sidewalk she was on a public way immediately adjoin-

ing the grocery store. There was no intervening space

between the place where she was injured and the gro-

cery store, and the only intervening space between the

point where she was injured and the beauty parlor was

the public stairway which she had just descended. It

is therefore submitted that by taking the most restric-

tive construction of the language of the policy, she was

nevertheless injured at a place covered by the policy.

The insurance companies were placed on notice when

the United States was a named insured in the policies

that they were insuring the United States against cer-

tain contingent ]ia])ilities that might occur. The United

States desired that its tenants execute certain policies

in its favor, which they did. The insurance companies

now contend that their premium rates for the individ-

ual tenants were based on a square-footage basis and

did not cover the ways immediately adjoining. The

companies have made their own contract, and this is

especially so when tlie govcnmment is a beneficiary.
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(CONCLUSION

Proiii a eommonsense, reasonable interpretation and

understanding of the insurance policies, it is submit-

ted that the Government is entitled to collect from the

Great American Indemnity Company of New York
and the General Accident Fire and Life Assurance

Corporation the monies that it has paid out for injur-

ies sustained by Mrs. Phillips and the judgment of the

trial court be reversed.

Respectfully submitted,

HARVEY ERICKSON,
United States Attorney,

FRANK R. FREEMAN,
Assistant U. S. Attorney.
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ADDITIONAL STATEMENT OF THE CASE

Inasmuch as appellant's statement of the case omits

some of the important facts which were only settled

as undisputed after appellee, Great American Indem-

nity Company of New York, had made request for ad-

mission under Rule No. 36, and a reply thereto was

made by appellant, and a subsequent pre-trial hearing



was had settling certain contraversions in the reply to

the request, it may be helpful to the court to have a

short additional statement.

Appellant sued two insurance companies, appellee

Great American Indemnity Company of New York,

hereinafter called ^' Great American'' and appellee

General Accident Fire and Life Assurance Corpora-

tion, hereinafter called "General Accident" on three

separate policies (Plaintiff's Ex. 5, 6 and 7), covering

three separate tenants. The two tenants covered by

appellee Great American were on the ground floor and

they were named as Coulee Dam Co-Operative Associ-

ation, Inc., hereinafter called the "grocery store" and

W. Robert Ross, doing business as Ross Clothing Store,

hereinafter called the "clothing store." Appellant,

United States of America was also named as an as-

sured on both policies of appellee Great American.

The tenant covered by appellee General Accident was

on the mezzanine floor and was one Bessie Dumas who

owned and operated the Coulee Dam Beauty Shop,

herinafter called the '

'

beauty shop.
'

' (Reply to request

for admission under Rule No. 36, R. 62 ; record of testi-

mony Phillips case, supra, 75.) Appellant was also

an assured on this policy.

The ground floor premises occupied by the grocery

store and the clothing store were not connected in any



manner with the mezzanine i^remises oecupied by the

heanty shoi). (Pi*e-trial Order 71.)

On January 28, 1949, at about 11:30 a. m., Thera

Phillips, after calling at the beauty shop on the mez-

zanine floor of the general store building (Plaintiff's

Ex. 1 and 2), was leaving the general store build-

ing and fell on an aeeumulation of ice and snow at a

point on the sidewalk on the north side of the l)uilding,

35 feet west of the doorway and common passageway

used ])y other ground floor tenants of the east portion

of the general store Imilding, including those named

in the policies of the Great American as set forth in

plaintiff's Exhibits 5 and 6, l)ut not including the

l)eauty shop on the mezzanine floor of the general store

building. (Reply to request for admission under Ride

Xo. 3(i, R. 62, 63; order on pre-trial conference R. 70

and 71.)

The fall occurred at a point approximately two to

three feet out on the sidewalk immediately adjacent to

the doorw^ay of the stairs to the mezzanine of the gen-

eral store building where the beauty shop was located

(R. 63). The existing stairway from the street to the

mezzanine was closed off from the east portion of the

building occupied by the grocery store and the cloth-

ing store (Ex. 1 and 2). (Pre-trial Order R. 70, 72;

record of testimony in case of PliilUps v. United States

of America, No. 892, Eastern District of Washington,

Northern Division, pages 90 and 159.)



This beauty sLop located on the mezzanine of the

east portion of the general store l)uilding was not cov-

ered by any insurance of the appellee, Great American.

This mezzanine was not connected by any common pass-

ageway with other portions of the building occupied

by tenants covered by insurance issued by appellee,

Great American. (Record of testimony Phillips case,

supra, R. 47, 48 and 75, Ex. 1, 2 and pre-trial Order R.

70 and 71.) There w^as no stairw^ay connecting the

mezzanine floor with any of the stores occupying the

main floor, and the only means of ingress and egress

to the mezzanine floor was by a stairway from the

sidewalk adjoining the building on the north, or Roose-

velt Avenue side of the building, where Thera Phillips

fell. (Pre-trial Order R. 71 and 72.) In addition to

the beauty shop, this mezzanine floor was occupied by

certain employees or agents of the appellant. United

States of America (R. 63).

The sidewalk on Roosevelt Avenue to the north of

the general store building was used by the patrons of

all of the stores in the building, inrduding persons using

the mezzanine floor and by the public generally. (Pre-

trial Order R. 71 and 72.)

For some days prior to January 28, 1949, the side-

walks were in the sole control of the employees of the

Bureau of Reclamation of appellant. United States of

America. (Record of testimony Phillips case, supra,



pages 54, 56, 74, R. 70.) The roof, eaves and eaves

trough and front portion of the building of said prem-

ises and the sidewalk, particularly at the spot where

Tliera Phillips fell, were also in the sole control of the

employees of the Bureau of Reclamation of appellant.

Ignited States of America. (Record of testimony,

Phillips case, supra, 54, 330, 331, R. 70.)

The main floor plan of the general store building

prepared by the Department of Interior of appellant.

United States of America (Ex. 1), clearly indicates

the area of the grocery store itself, and also in addition

two small cold rooms to the left of the store which were

included to figure an area used in developing the pre-

mium for the policy covering the grocery store. This

area was outlined in red at the pre-trial conference

and is noted in the policy declaration itself (Ex. 1).

Although suit was also originally brought on the

clothing store policy (Ex. 6), apparently the appellant

no longer contends that the premises occupied by the

clothing store are involved. Indeed, the ground floor

premises occupied by the clothing store were over sixty-

five feet away from the spot on the sidewalk where

Thera Phillips fell, and the nearest doorway to both

the grocery and clothing stores from this spot was at

least thirty-five feet away (Ex. 1). On both polices

covering the grocery store and the clothing store the

rate of premium was predicated hy the underwriter on



the floor space used as shown by the declarations of

each policy (Ex. 5 and 6).

The grocery and clothing stores were in the east por-

tion of the ground floor of the general store building,

together with a hardware and dime store tenant and a

drug and fountain store tenant whose premises were

simply divided by partitions between the respective

shops formed by the display eases (Ex. 1). This east

portion of the general store building was separated

from the west portion by a solid brick wall. (Record

of testimony Phillips case, supra, Ex. 1.) As stated,

the beauty shop was on the mezzanine floor of this

west portion.
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ARGTTMENT

Answer to Appeltant's Assignment of Error 1

It is undisputed tliat Tliera Phillips did not fall on

the premises, i.e., any part of the grocery store or the

clothing store. The question is whether she fell at a

spot in ''the ways immediately adjoining" the premises

of the grocery store.

Both the grocery store policy and the clothing store

policy, claim on which has been now apparently aban-

doned, contain similar provisions defining premises.

Tlie grocery store policy recites, in part

:

"'C. Premises Defined.

"

' The unqualified word ' preniis(^s ' wlie r'cver

used in this Policy shall mean: (1) the premises
designated in the Declarations including buildings
and structures thereon and the ways immediately
adjoining and (2) any premises alienated l)y the
Named Assured.''

To put the question another way: where the west

and east portions of a building are completely sepa-

rated (pre-trial Order R. 71, record of testimony, Phil-

lips case, supra 46, 47, 74, 75) and have different side-

walk doors at least 35 feet apart (Plaintiff's Ex. 1)

and a pedestrian emerges from the mezzanine floor of

the west portion and falls on the sidewalk in front of

the west door, can an insurer of specific space in the



groimd floor of the east portion of the building be held

liable under a policy insuring ^'the ways immediately

adjoining"?

In discussing the use of the words ''immediately ad-

jacent" the court, in Long v. London d- Lancashire

Indemnity Co., 6 Cir., 119 P. 2d 628, 630, said:

" 'We think the words immediately adjacent,'
as used in the insurance policy under construction,
have the same natural significance as the words
'immediately adjoining.' Unless such construction
be adopted, the word 'immediately' in the present
context would have no practical effect. Its express
use must not be disregarded. If the insurance com-
pany had intended to cover an accident on ways
adjacent to the insured premises, there would have
been no occasion for using the qualifying word
'immediately' in conjunction with the word 'ad-

jacent.' But inasmuch as the Y\\ivd 'adjacent' has
been actually qualified by the word 'immediately,'
the two words used conjunctively must receive a

reasonable interpretation. If policy coverage had
been intended despite intervening space, the in-

surer would have used some such expression as

'closely adjacent,' or 'nearly adjacent.' * * ^

" 'As above stated, the wx)rds 'immediately ad-

jacent' in the present context are, in our opinion,

synonymous with the words 'immediately adjoin-
ing.' The locus quo of the accident was not on a

way immediately adjacent to the premises of the

assured. There was, therefore, no policy cover-

age.'
"



stressing the doctrine that when an insurance policy

is subject to two (constructions, that most favorable to

the insurer will be adopted, appellant urges that the

accident occurred two or three feet ''from the corner

of tlie store hulldine//' and states ''the argument can

well be made that the accident occurred on the 'ways

immediately adjoining the jjremises.' " (Appellant's

Br. p. 9.) This is misleading l)ecause the undisputed

facts are that the accident occurred at least 65 feet

away from the northeast corner of the clothing store

premises and at least 35 feet away from the door to the

grocery store premises (Ex. 1), and was not at the

corner of the general building but at the foot of the

only street door leading to the mezzanine in the west

portion (Ex. 1). The doctrine invoked applies only

to cases of ambiguity in the language used in the in-

surance policy.

In the case at bar the words "immediately adjoin-

ing'' have a distinct and definite meaning. Used alone

the word "adjacent'' would mean "lying near''; "ad-

joining" would mean "lying next." The word "imme-

diately" means with no space intervening, or next, as

"immediately adjoining."

Webster's International Dictionary, 2d Ed. Un-
abridged; the Shorter Oxford English Dictionary;

the New Century Dictionary; Funk & Wagnall's
Comprehensive Standard Dictionary, 1935.
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Although none of the following authorities are di-

rectly in point, for comparison with the case at bar,

see:

Glen V. Wagner, 199 Wn. IGO at 166; 90 P. (2d)
734 at 736,

where the court stated

:

''Appellants and respondents were not adjoin-
ing proprietors. Their lots do not touch each other.

They are not next in contact with each other.

"

Pickens v. Maryland Casualty Co., 140 Neb. 108,

2N.W. (2d)'593.

Where adjacent and contiguous are distinguished in

construing a contractor's public liability policy, and

the court stated that it would not read an ambiguity

into plain language in order to construe an insurance

policy against the one who prepared the contract where

no ambiguity existed, and further stated that the terms

used in the policy would be construed in their usual

and ordinary sense. See also

Parsons v. Town of Weafherfield, 135 Conn. 24;
60 A. (2d) 771.

However, in the case at bar the intent of the contract-

ing parties is to be determined not only in the first in-

stance by the distinct and definite meaning of ''im-

mediately adjoining" but secondly, by the general pur-

pose to insure only specific areas, together with ways
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used ill eoiiiiection therewith. The policies of appellee,

Great American, were not to cover the whole building.

As indicated on page 12 of aj)pellant's brief there were

various tenants in this general store building. In ad-

dition to tlie grocery store, clothing store and beauty

shop tenants, there was a drug and fountain store ten-

ant, a hardware and dime store tenant, a bank tenant,

a post office tenant, and along with the beauty shop

tenant on the mezzanine floor there were certain em-

ployees or agents of appellant (Ex. 1, E. 62). Indeed,

the appellee. General Accident, named the United

States of America, Department of the Interior, Bureau

of Reclamation, as an additional assured (R. 40). The

Bureau of Reclamation had sole control of the side-

walks, the roof, eaves, and eaves trough and front of

the building, particularly at the spot where pedestrian

Phillips fell. (Record of testimony Phillips case,

supra, 54, ^^6, 74, 330 and 331.) Tliere were various

tenants with various insurers.

The same District Court tliat tried the Phillips case

tried the case at bar. The record of testimony of the

Phillips case was adopted and considered by the court

as part of the evidence in the present case. (Pre-trial

Order R. 70.) The general purpose of these policies

was to insure a specific amount of floor area, and ''the

ways immediately adjoining.'' Both the grocery store

and clothing store policies show that the words ''im-

mediately adjoining'' were used in their literal and
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restrictive sense. Plaintiff's Exhibit 5, Exclusions (h)

and (i) provide for the iDolicy not to cover when the

occurrance ''occurs away from the premises owned,

rented or controlled by the named assured'' or on

''premises alienated by the assured over which assured

have no right of control." The endorsement of Sep-

tember 1, 1946, to the grocery store policy simply added

the United States of America as an assured and did

not enlarge the insured premises.

Finally, the premium for this policy is based upon

specific charges for a specific amount of floor area and

street coverage. Conditions A and C specifically define

the unqualified word ''premises." To say that the term

"ways immediately adjoining" is to be defined as any

place on the sidewalk north of the general store build-

ing on Roosevelt Avenue (Ex. 1) in the immediate

vicinity or neighborhood, as claimed by appellant,

would furnish no definite standard on which to figure

the premium. Furthermore, it would rankly discrimi-

nate in favor of the bank or post office tenant, or both

(or their insurers). The two tenants in the west por-

tion of the building were much closer to the scene of

the fall than the clothing store tenant, or the grocery

store tenant. Finally, such a construction would ignore

who had actual control of the sidewalk.

If, on the other hand, "immediately adjoining" is

construed as meaning "adjoining or abutting" a defi-
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nite standard in arithmetic to figure the premium can

be had. See Words and Phrases Permanent Edition 2,

page 395, citing cases distinguishing ''adjacent" and

''contiguous": That whicli is ''adjacent" may be sep-

arated by some intervening object; that which is "ad-

joining" must touch in some part.

Ih-owii r. Texas d' N. (). Itij. Co,, Tex. 29,5 S. W.,
670, at 674.

This was what the parties had in mind because it

will be observed in connection with the clothing store

policy set forth as Plaintiff's Exhibit 6, that in Ex-

clusions (a) "away from the premises" is applied to

other risks than maintenance. Under Exclusion (j)

"possession" of premises is stressed. The conditions

of this clothing store policy (3) defines "premises"

tlie same as the grocery store policy. Finally, this cloth-

ing store policy, in Declarations, Item (1) names the

part oc(*upied by the named assured as "portions of

ground floor and basement." Items (3) and (4) of

the same Declarations named the premises as the cor-

ner of Fir and Roosevelt Streets, and also specifically

designated a specific amount of feet on which the spe-

cific premium is based. As a matter of underwriting

it is apparent that if the insurer had to maintain either

the roof or sidewalks away from the premises insured

tliere would be more area and frontage and, conse-
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quently, a miieli higher premium. Indeed, the insurer

might not have accepted such a risk at all.

Here insurance was not placed upon the whole gen-

eral store building but on particular tenants who were

located in different portions of the building served by

different entrances: the beauty shop, a part of the

mezzanine floor in the west portion (Ex. 1 and 2), was

reached by the stairway and entranceway immediately

in front of which Thera Phillips fell (Ex. 3 and 4) ;

the grocery store and the clothing store, by a common

doorway at least 35 feet distant. No one would assert

that the insurance of one of the ground floor rooms

would cover all the ways surrounding the building on

Columbia, Ross and Fir Avenues and Fifth Street that

were not connected with the use of the particular space

or wouldn't lead in some way to the specifically in-

sured premises (Ex. 1). For example, by getting named

as an additional assured on premises occupied by the

bank in the far northwest corner, a space less than one-

twentieth of the whole building, could appellant suc-

cessfully contend that the expression 'Svays immedi-

ately adjoining" was meant to cover the sidewalk

around the whole building ?

In the case at bar Thera Phillips had not been using

any of the premises of the grocery store or clothing

store, had not been using the entrances or the way im-

mediately adjoining thereto and did not intend to use

them.
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ANSWER TO APPELLANT'S AUTHORITIES

No ease has been cited by appellant which turned

solely upon the question of whether an accident oc-

curred upon ''ways inmiediately adjoining" the prem-

ises of an assured except the cases of Long v. London

cO Lancashire Indemnify Co, of America, 119 F. (2d)

628, C. C. A. 6 (Appellant's Br. 9), and Wolff Packing

Co, V. Travelers Insurance Co. (Kans.) 146 P. 1175

(Appellant's Br. 12), which were relied upon by ap-

pelees in the District Court and are certainly authority

for affirming the District Court's action.

The case of Binstvanger v. Employers' Liahility As-

surance Corporation, TJd. of London (Mo.) 28 S. W.
(2d) 448 (Appellant's Br. 10), was a suit to reform an

indemnity policy on the ground of mutual mistake. The

case is not in point. No such issue was pleaded here,

nor was there in that case ''wording similar to that in

the ])o]icies in this case" as asserted by appellant. There

the claimed coverage was for ^^* * * the premises or

ways adjacent thereto, or elsewhere/' and it was on a

wholly different set of facts. In this respect it was like

the case of Klemmer v, Ohio Casualty Company
(Minn.) 246 N. W. 896 (Appellant's Br. 11) where it

was properly held that an injury sustained by a mo-

torist from a collision with a power shovel being trans-

ported by the insured contractor on a highway from

the insured's premises to a nearby location where it
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was to be used, was covered under a policy wliicli pro-

vided, in part, for the removal of mechanical equip-

ment '^* * * (b) while elsewhere if caused by such

business operations actually conducted at, within, or

upon the contracting premises, or by employees * ^ -

who are required in the discharge of their duties to go

off the premises."

In the case of Knowles v. Lumbermen's Mutual Cas-

ualty Company (R. I.), 33 A. (2d) 185, 148 A. L. R.

605, (Appellant's Br. 10), it was not disputed that the

accident occurred on a sidewalk immediately adjoining

the insured's premises and the question as to any policy

interpretation as to the meaning of such language never

arose.

The case of DeMtmn Estate Corporation v, Frank-

fort Genera] Insurance Company (Mo.), 187 S. W.

1124 (Appellant's Br. 10), is not in point. That case

is not helpful on the question of the meaning of the

words ''the ways immediately adjoining" in the poli-

cies of appellee. Great American. There a policy w^as

issued with the understanding, in part, "that the in-

sured is the owner of the property, but not in occupa-

tion or control of it * * *." Personal injuries were

sustained by pedestrians when a cornice of a building

fell to the street. It was held that since all portions of

the building were occupied by tenants and not by the

owner that there was coverage. Incidentally, in the
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ease at bar, the root', eaves and eaves trough and front

portions of the building of the premises, and the side-

walk, particularly at the spot where Thera Phillips

fell, were in the sole control oi the appellant. (Record

of testimony, Phillips case, supra, 54, 56, 330, 331,

R. 70).

KejjHfonc Ltinihcr Conipauji v. Securitfj Mnfiial Cas-

ual fij Compau!) (Pa.), 158 A. 314, cited by appellant

on page 10 of its brief did not turn upon the question

of whether an accident occurred on 'Svays immediately

adjoining.'' It was conceded that the accident occurred

in an alley which adjoined the premises of assured.

Keystone Lumber Company, where one of its employ-

ees had negligently piled luml}er. A child was injured

tlii-ee days thereafter. In resisting an action on the

policy after a prior judgment in favor of the child,

the insurance company defended on the ground that

the employee was elsewhere than at tlie place of the

accident although it was admitted he was, at the time

of the injury, in the employ of the insured in connec-

tion with the business operations described in the pol-

icy. It was properly held that the injury in question

was within the terms of the policy since limitation

thereof to injuries caused by employees ^'engaged at

the time of such injury in the service of the insured"

did not require that the negligent act and resulting in-

jury must be coincident.
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Finally, appellees cannot see what comfort appellant

can get from Wolff Packing Co. v. Travelers Insurance

Co., supra (Appellant's Br. 12), which was cited as

authority by appellees in the District Court. There the

court, after giving the insurance policy a liberal con-

struction and discussing the meaning of the words used

said, with respect to a place of injury 25 feet inside a

park across the street from the insured premises,

''when the word 'immediately' is used it shows a clear

intention on the part of those writing the contract that

the contract should cover only those premises or ways

that touch some part" of the insured premises. In the

case at bar, the accident occurred in the way of a por-

tion of the building completely separated from the

premises insured by appellee. Great American.
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CONCLUSION
The parties to the insurance contract approved and

a(*cepted the words ''immediately adjoining" as having

a definite and distinct meaning. The parties to the

insurance contract intended to insure only certain por-

tions of the general store l)uilding occupied by various

tenants with the landlord, tlie appellant, United States

of America, as additional assured, on those premises.

The parties did not intend hy any of the policies in-

volved in this appeal to insure the whole general store

building. The parties intended to insure as ''ways im-

mediately adjoining" those ways which were used in

connection with the specific premises. Thera Phillips

was not going to or from such specific premises; she

was not using any of the "ways immediately adjoin-

ing'' which were used in connection with such specific

premises, nor did she intend using such specific prem-

ises insured by appellee. Great American, but was

using the entryway that leads to an entirely different

portion of the building having no connection with the

insured premises when she fell.

The action of the District Court in granting the mo-

tion for summary judgment should be affirmed.

Respectfully submitted,

WiLTjAM V. Kfjj.ey,

WiTHEiuSPoox, AVtthkkspoon & Kelley
Attorneys for Aiopellee,

Great American Indemnity Company
of New York.
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